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IN MEMORIAM 


CONRAD HOLLENBECK 


At the session of the Supreme Court of the State of Ne- 
braska, April 5, 1915, there being present Honorable An- 
drew M. Morrissey, Chief Justice, Honorable John B. 
Barnes, Honorable Charles B. Letton, Honorable William 
B. Rose, Honorable Jacob Fawcett, Honorable Samuel H. 
Sedgwick, and Honorable Francis G. Hamer, Associate 
Justices, the following proceedings were had: 


May It Please the Court: 

Your committee, appointed to prepare and report reso- 
lutions in memory of the late Chief Justice Conrad Hollen- 
beck, respectfully submit the following: 

Whereas, on the 21st day of January, 1915, the Honor- 
able Conrad Hollenbeck, who less than a month before 
had taken the oath of office and entered upon the duties 
of Chief Justice, was removed from the scene of his earthly 
activities, and ; 

Whereas, it is fitting that his learning as a lawyer, his 
fidelity and efficiency as a public servant, and his rugged 
virtues aS a man should receive formal and solemn recog- 
nition by this Court, therefore, 

Resolved, That we profoundly regret that the Honora- 
ble Conrad Hollenbeck was permitted to wear for so short 
a time the honors pertaining to the office of Chief Justice 
of this Court, which he had well earned by a life of recti- 
tude and devotion to duty: 

That in his death the bar lost an able and honorable 
member; the bench, a learned and just judge; and the 
state, a useful and exemplary citizen. 

That these resolutions be entered at length on the rec- 
ords of this court, and that the clerk be directed to trans- 
mit a copy of the same to the widow of the deceased. 

I. L. Albert, 

A. M. Post, 

George L. Loomis. 
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JUDGE I. L. ALBERT: 

May It Please the Court: In presenting the foregoing 
resolutions in memory of the late Chief Justice Hollen- 
beck, it would seem proper to present therewith a short 
sketch of his life and character. 

Conrad Hollenbeck was born at Hebron, Potter county, 
Pennsylvania, on the 19th day of November, 1847. In the 
spring of 1864, at the age of sixteen, he enlisted as a pri- 
vate in the Two-hundred Seventh regiment of Pennsylvania 
volunteers, and with his regiment participated in all the 
battles of the army of the Potomac, from the Battle of the 
Wilderness to the surrender at Appomattox. After his 
discharge from the army, he entered Mansfield College, 
Pennsylvania, from which he graduated in 1869. He then 
took up the study of law, and was admitted to the bar in 
1871, and for about six years practiced his profession in 
Coudersport, Pennsylvania. He was a member of the Leg- 
islature of Pennsylvania in 1874 and 1876. On the 9th 
day of May, 1877, he was married to Miss Janett Knox, 
and, leaving his native state, took up his residence in the 
same month at Fremont, Nebraska, where he continued to 
reside until his death. In 1890 he was elected County 
Attorney of Dodge county and served in that capacity until 
1895. In 1898 he was elected Judge of the Sixth Judicial 
District of Nebraska and held that office continuously 
thereafter until January, 1915, when he resigned to take 
the office of Chief Justice of this Court, to which he had 
been elected at the general election in 1914. He died Jan- 
uary 21, 1915, having served but three weeks of his term. 

As a soldier, he was brave and ever ready to respond 
to the call of duty. Asa legislator, he was reckoned among 
those who could be depended upon to act wisely, uninflu- 
enced by personal considerations. As a practitioner, he 
was able and conscientious and true to the best ideals of 
the profession. Through all the mazes and intricacies of 
the relations of the attorney to his clients and the court, he 
threaded his way without once finding his feet on doubt- 
ful ground. As a judge, he was fearless and impartial. 
He weighed carefully, but, when the time for decision came, 
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moved confidently. While seemingly slow in his mental 
processes, few could grasp more readily or discern more 
accurately the real points in a controversy. He was more 
of a Student than a reader; more given to reflection than to 
research. But his record as a judge leaves no room for 
doubt that he had drank deeply at the fountain heads of 
the law. He was a man of broad sympathies, kindly in 
his dealings with his fellow men, and charitable in his 
judgments. He was easy to approach, but there was that 
in his bearing which forbade undue familiarity. The peo- 
ple trusted him implicitly. While many litigants left his 
presence disappointed, no one ever went away with any 
doubt that he had received the benefit of his best judg- 
ment. 

Fulsome praise and finely polished sentences, were they 
at my command, would be out of place in speaking of a 
man like Judge Hollenbeck. His is one of those fine char- 
acters that words of praise cannot embellish nor words of 
criticism mar. 

The foregoing resolutions are offered as a slight tribute 
to the memory of Conrad Hollenbeck, late Chief Justice 
of this Court, who, in the course of his life, proved himself 
a gallant soldier, a wise lawmaker, a just judge, and a 
worthy man. 


HONORABLE GRANT G. MARTIN: 

May It Please the Court: I knew Judge Hollenbeck in- 
timately for twenty-five years. I knew him as a man, a 
friend independent of and separate from his professional 
career. His was.a genial, affable, generous nature. These 
characteristics seemed to draw to him ‘all classes of men. 
His office was a sort of community Mecca where the young 
lawyer and Jaw student went for encouragement; where 
the poor and downtrodden went for help and advice in 
personal matters; where the more fortunate of the commu- 
nity sought counsel on questions of public welfare. In 
him they found one devoid of impetuous, dictatorial, and 
domineering qualities, but they also found a man wonder- 
fully gifted with mental equipoise, one cool and deliberate, 
yet open and sympathetic. I have never known another 
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who, seemingly without effort, made so many friends in the 
circle in which he moved and who held his friends to the 
last. In his private practice he was pre-eminently the poor 
man’s lawyer. 

I knew him as a public prosecutor for four years. In 
a county of over twenty thousand people he was vigilant 
and fearless in prosecuting offenders, but in the conduct 
of criminal cases he seemed to be guided by a determination 
to learn the guilt or innocence of those charged with crime. 
I do not think he ever asked for the conviction of a man 
whom he believed innocent, even when popular clamor or 
prejudice demanded it. This I regard as the highest duty 
of a public prosecutor. 

I have heard some men characterized as natural trial 
judges. If such there are, he belonged to that class. Na- 
ture had abundantly endowed him with a judicial tempera- 
ment, a powerful intellect. In judgment of men and things 
he excelled. In the business of the court, when possible, 
he called to his command those great equitable principles 
which are said to be the foundation and glory of our law. 


Jupen J. R. Duan: 

May It Please the Court: To your Honors and to the 
distinguished gentlemen of the Committee having in charge 
this memorial service, I am truly grateful for the oppor- 
tunity your invitation gives me to join publicly in paying 
a brief tribute of respect to the high character of your 
late distinguished associate, a man whom in life we all 
loved, and whose memory a bowed and stricken state re- 
veres. ; 

For the second time in the history of our state death 
has removed a Chief Justice of the Supreme Court while 
holding that exhalted office. It is only in recent years that 
I came to know the late Chief Justice Conrad Hollenbeck 
at all intimately. But for almost twenty years I have 
known of the splendid reputation that he bore in his home 
county, and in his home judicial district, where he was so 
many times and so signally honored by election to public 
office; first as public prosecutor, an office that among law- 
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yers often marks the beginning of a public career; and 
then as district judge for sixteen consecutive years. In 
both capacities he served his constituents with that dis- 
tinguished ability that marked all of his public service. 
But it was on the bench that his genius found its best ex- 
pression, and it is on the work he did there that his fame 
securely rests. 

The popular conception of a judge is that he is a relic 
of the past. Indeed there are some who would have you 
believe that he is an individual who has survived the ages 
from remotest antiquity. It is believed by’ many that in 
his interpretation of the law the judge is governed by its 
letter, and that he altogether ignores its spirit; that he so 
delights in the laws’ technicalities, out of which have grown 
in part its delays and many unjust oppressions, that he 
loses sight of the substantial rights of men, whether those 
rights pertain to life, liberty or property. It has come to 
be believed by some that to be in good and regular stand- 
ing-as a judge the gaze must be fixed for the most part 
backward; that the judge’s horizon is at his back; that he 
must live and move and have his being in the murky mists 
of the lower ground and among the tombstones of the past; 
that a lookhout ahead is to be desired in every calling and 
in every legitimate human activity, except in the practice 
of the law and in its interpretation and in its application 
to human affairs; that man was made for the law; that the 
early interpretations placed thereon under conditions dif- 
fering vastly from present conditions are unchangeable, 
and that it is sacrilegious, and perhaps treasonable, to hold 
to any other view. I have not said these views express 
the true conception of the judicial office, but merely the 
popular conception. But how far removed from the pop- 
ular conception of the judicial office, as here depicted, was 
the late Chief Justice Hollenbeck. 

In the long ago there was a philosophic observer who 
said: “Four things belong to a judge: To hear cour- 
teously, to answer wisely, to consider soberly, and decide 
impartially.” I submit your Honors, and my brethren of 
the bar, that the judicial career of the man whose memory 
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today we honor met these requirements in full and heap- 
ing measure. 

Conrad Hollenbeck was a just Judge. But he was more 
than a judge. He was a man who did not wander aimlessly 
about in the winding pathway of legal lore. He looked to 
see where justice led, and that determined direction for 
him. He humbly followed in the footsteps of the Master, 
whom we are taught to believe was touched with a feeling 
of our infirmities. Judge Hollenbeck was learned in the 
law. And he was not only learned in the law, but he was 
a master in the interpretation and in the application of the 
spirit of the law. He did not seek asylum in the laws tech- 
nicalities, nor did he tolerate them in those who practiced 
before him. He was in entire accord with the pronounce- 
ment of that greatest advocate of the ages who, in speaking 
of the law, said: “The letter killeth, but the spirit giveth 
life.” 

A. few weeks before his untimely death, if in the Divine 
plan there be such a thing as untimely death, I met the 
Judge by appointment at a neighboring town. It was in 
December of last year, and it was the last time that we met. 
The object of our meeting was soon accomplished. We 
then: engaged for a little while in social converse. He 
talked a little about some of the plans he had in view with 
respect to his work that was about to begin as one of the 
judges of the Supreme Court. He then became reminis- 
cent, and he talked tenderly about his friends and those 
who were endeared to him by the ties of many years. He 
dwelt upon his close relationship with the good people of 
his district among whom he had lived and labored for so 
long a time, and, as he talked, I thought I could detect a 
tone of sadness in his expressed thought that those relation- 
ships were soon in part to be severed. As I listened to his 
voice and looked into his kindly face, his words seemed to 
me like a benediction. 

This man was a veteran of the Civil War. At its close 

he was an honorably discharged soldier, and he was then 
' only nineteen. In my home town lives Melvin Hagadorn, 
a veteran and a comrade of the late Chief Justice in that 
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war. He told me only a few days ago that when Conrad 
Hollenbeck enlisted there were those who urged him, on 
account of his extreme youth, to remain at home. To all 
entreaties he replied: “Lincoln has called me to the front. 
There is a place for me on the firing line that I must fill. 
If I remain at home it will be vacant. No man can take 
the place of another when duty calls to fight in defense of 
the flag.”” How well the soldier boy bespoke the man ma- 
tured. But Conrad Hollenbeck was more than a soldier; 
he ruled his own spirit, and we are told that a man who 
can do that is greater than a man who takes a city. It 
has been said of him that in a marked degree he was 
strong-willed. He was strong-willed, but that strength of 
will he nobly exercised in control of himself. It is for us 
to emulate his virtues and glory in the strength that was 
perfected in him. 

We are assembled, not alone to mourn, nor alone to be- 
stow fulsome praise upon the departed, but to learn les- 
sons from his life of service, to the end that we too may 
make our lives worth living. The career of Conrad Hollen- 
beck is an inspiration; it ought to be; it is an incentive to 
honorable achievement. As he is now recalled to memory, 
I know I saw in him some of the qualities that are com- 
mon to men who have become honorably prominent in the 
world’s work. He was a modest man. He exercised the 
virtue of patience. The trumpeting of the noisy egotist, 
vain glorious and self-centered, was to him distasteful. He 
was plain in speech, in manner, in appearance, and even 
in the garb he wore. Here was a man lacking in lavish 
outward adornment, whom the people delighted to honor. 
The people always delight to honor a man who honors 
himself and his position by keeping faith with them. The 
trickster, the tinseled charlatan, may by caprice or by 
accident attain to high position, but the people do not 
honor them. They merely endure them. 

What a living mystery is man! Some one has said his 
span of life is compassed in this brief expression: “He 
lived, he loved, he toiled, he disappeared.” We know that 
mortal man is here today, tomorrow he is but a memory, 
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may be of good report, may be of ill. Sotrue itis: “Their 
works do follow them.” 

When Judge Hollenbeck was in his prime, how strong 
and massive he appeared, in mind how vigorous. And yet 
so gentle was his nature that often he was moved to tears 
by the story of distress. But he was not content alone to 
give the outward sign of sympathy, the spoken word of 
cold condolence. He was not of those who looked on the 
plight of the unfortunate, and, shaking the head, passed by 
on the other side. He was of those who are compassionate, 
and give of their time and of their means to relieve the 
distress of those who fall by the wayside. Time fails me 
to speak of all the virtues of this manly man. The few that 
in a faltering manner are here recounted were known to 
me while yet he lived, but through all the years I main- 
tained a stoic silence, and now that God’s finger has touched 
his heart and it is still, I bring at this late hour a feeble 
tribute to his memory and reverently lay it on his tomb. 

It is altogether fitting that this grateful service should 
be held during the Easter season when the silent miracle of 
life springing from the bosom of apparent death appeals to 
our every sense. The annual resurrection that we observe 
in nature in the springtide of the year leads our minds to 
meditate upon the influence that brings this phenomena 
to pass, and, as one has said, we “look through nature up 
to nature’s God.” We are led, then, to believe that, if for 
bud and blade and leaf there is life after death, for man, 
with all his hope, his aspiration, and his longing to live 
again, there too is a resurrection. Let this be the thought 
of our minds, the language of our hearts: “I know that my 
Redeemer liveth.” 

To human sight, to human sense, the passing of the be- 
loved Chief Justice bears almost the mark of tragedy. 
But can the finite mind fathom the Infinite? “Canst thou 
by searching find out God?” Let us not forget there is a 
Divine hand that holds in its grasp the destinies of men and 
of worlds. Let us be content. Let us be reconciled to the 
Divine decree. Let us believe that, when the light of his 
life went out in the deepening darkness of dissolution, on 
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the further shore the light of the eternal morning rested 
on his wasted brow. 


FLONORABLE FRANK D. WILLIAMS: 

May It Please the Court: Judge Conrad Hollenbeck 
began his public career with his election as District Judge 
of the Sixth Judicial District of Nebraska in 1898. It 
was in that position that he developed those qualities that 
later qualified him for the highest judicial position in the 
State. When he retired from the actual practice of the 
law and entered upon his duties as District Judge, he was 
in the prime of his vigorous manhood, a strong and sturdy 
character. Nature had done much for him. He was large 
of stature, had great mental power, and a fine sense of 
justice, inherently honest, and endowed with a full meas. 
ure of common sense. He was unusually well-grounded 
in legal principles,.and early gave evidence of having read 
with understanding the fundamental principles of the law. 
He was blessed with retentive memory, given much to re- 
flection, fine mental poise, and of a judicial bent of mind. 
He soon learned that his place was of the judiciary, and, 
with singleness of purpose, he devoted many of the best 
years of his life to that work. He was not a bookish man, 
but he was a good judge of men, and possessed of unusual 
power of analysis, and had the rare faculty of being able 
to eliminate nonessentials, and with almost unerring judg- 
ment point out with clearness and precision the vital is- 
sues in the controversy. It was in the District Court work 
that he was his best. Modest, unassuming, and soft-spoken, 
yet coupled with an ever present dignity, the work moved 
smoothly along in an orderly manner, and with accuracy 
and dispatch. While District Judge he presided at many 
important trials, impressing those with whom he came in 
contact with his power to grasp the matters in controversy. 
When these contests were at their height he never failed 
to retain full command of the situation. And in the tensest 
moments, when life, liberty or property hung in the bal- 
ance, he was the same patient, kindly Judge, free from bias 
and free from prejudice. Among the older members of the 
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bar of his District are some of the most capable lawyers 
of the middle west. These men often met as opposing 
counsel in his Court. On their part they were outspoken 
in admiration of his ability. On his part he took a per- 
sonal interest in their success and was proud they were of 
his District. Lawyers of learning and experience say it 
is very doubtful whether his superior as a District Judge 
has occupied that position in this State. Men intuitively 
trusted him. The Legislature of 1911 attached Boone coun- 
ty to his District, and he was so well received that when the 
next general election took place he was elected without op- 
position. 

For some time he had under advisement the wisdom of 
being a candidate for Chief Justice of this Honorable 
Court. Tl health deterred him in the early part of 1914, 
but he finally filed for the place in the state-wide primary 
campaign, and was chosen as one of the two candidates in 
the general election of 1914. The result of that contest 
was his election. In the counties of Boone, Platte, Colfax, 
Dodge, Nance, and Merrick, comprising his Judicial Dis- 
trict, he received 11,764 votes, and his opponent received 
3,357 votes. This expression of confidence on the part of 
his yoters was a wonderful tribute to the man, and touched 
him deeply. Few men in this state have lived to receive 
such a gratifying testimonial at the hands of the voters. 
It was indeed a refutation of the too oft-heard statement 
that the electorate is ungrateful for the services rendered 
it by its public men. 

In his intercourse with men he was uniformly kind and 
courteous. He never indulged in senseless criticism of his 
fellow men, but was quick to recognize the worth of those 
who may have differed from him. Judge Hollenbeck’s life 
was like an open book. His friendship was wholesome 
and radiated good cheer, and he was in truth a manly man. 
In person, he had few of the graces of the courtier or of 
the frequenter of the drawing room, but he was rich in his 
love for his home, his family, and his friends. 

On being elected Chief Justice, he viewed its duties with 
grave concern, and appreciated its responsibilities. He 
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brought to it the benefit of his long experience and ripened 
judgment, which would have been of real and lasting value 
to this Court. A few days before he took his seat he came 
to the capitol, weakened in body, but strong in the hope 
that he might be spared to do his work; but the change in 
his simple habits, together with the strain incident to his 
assuming his official duties, was too great a burden, and a 
higher Judge decreed that the silver cord should be loosed, 
and on the 21st day of January, 1915, Chief Justice Conrad 
Hollenbeck, like a tired child, passed into a peaceful sleep 
from which there was no awakening. By his death, his 
beautiful home life was broken. By it, the State lost a 
valuable citizen, and this Court one of its strong mem- 
bers. 

We bid the good friend, the kindly Judge, farewell, and 
leave him, with an abiding faith that he has returned to 
the Creator who gave him life. 


HonNoraBLE T. J. MAHONEY: 

May It Please Your Honors: The occasion suggests re- 
flection upon life, upon fame, upon service to mankind. 
The conspicuous place one may occupy in life, or the im- 
portance which history may attach to his career, is not al- 
ways a true measure of his work or his service. Fame is 
often the outgrowth of accident, while worth and really 
meritorious service are ofttimes unnoticed. Against the 
few who are placed upon the pinnacle are the many who 
build the eminence. But the so-called “mute inglorious 
Milton,” though often mute, is likewise often really glo- 
rious. We are prone to worship him who has wrought 
in the spot-light and whose achievements have redounded 
to the glory of the state, but we are all too apt to forget 
one whose life has been wanting in notoriety, though his 
labors may have yielded a greater contribution to the wel- 
fare of his fellows. 

In some parts of the world, the power, the prestige, the 
glory of the state is everything, to which all considera- 
tions of personal happiness and individual well-being must 
be subordinated. Under such a régime, the function of 
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the people is the aggrandizement of the state. With us the 
function of the state is the individual well-being of its in- 
habitants, and whoever, in the discharge of public duty, 
contributes to that end is great, though he may not be fa- 
mous. 

Though he died the occupant of the highest position in 
the judicial system of our commonwealth, Conrad Hollen- 
beck’s place in the history of the Nebraska judiciary must 
depend upon the discharge of his duties on the nisi prius 
bench. And, let it be remembered, the duties of that 
position are not mean. Whoever is called upon to admin- 
ister justice between man and man, to vindicate the maj- 
esty of the state in the enforcement of her laws, but, most 
of all, to shield the unfortunate, and even the criminal, 
against a wrongful exercise of the state’s great power—to 
that man are committed prerogatives so nearly approach- 
ing the authority of Omniscience that, if the necessities 
of human government did not compel the vesting of such 
power, we would stand aghast at its assumption by any 
mortal. Yet such is the power that organized society has 
found it necessary to commit, not merely to the courts of 
last resort, but to the nisi prius judges. Some parts of 
their work are subject to review, to modification, to cor- 
rection, by the reviewing court, but justice without delay, 
justice that is free from bias, from considerations of per- 
son, justice tempered by mercy and unmixed with ven- 
geance must depend in great measure on the trial court. 

Whoever performs well the duties of such an office may 
not be conspicuous, but he is truly great. Such a man was 
Conrad Hollenbeck. He possessed a powerful intellect, a 
broad and true grasp of the law, an acumen that pene- 
trated the subtle sophistries of the casuist, and, above all, 
a moral sense that is so often an unerring guide to a re- 
sult that is just as well as lawful. He possessed the judi- 
cial temperament and remained serene and undisturbed 
in the midst of forensic battles that sometimes threatened 
to convert the temple of justice into an arena of oratorical 
gladiators. His impulses were generous and kindly. His 
voice was mellow and his speech deliberate. He bowed 
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without reluctance to the mandates of the law, but he al- 
ways regarded the judicial tribunal as an institution for 
the furtherance of justice, rather than as affording an op- 
portunity for the triumph of the most skilful. 

By his career as a district judge, he inculcated rever- 
ence for the law and respect for individual rights. He cul- 
tivated a moral tone in the profession and among the peo- 
ple of his district. The impulses for good that sprang 
from his career do not end with his life, but will be per- 
petuated and multiplied and will continue to bring forth 
good fruit among many who did not have the happiness 
of his acquaintance. In this way, his influence is immor- 
tal. Such men do not die. What they wrought in their 
day, and according to their opportunities, will continue 
from generation to generation to enrich humanity, to pu- 
vify and sweeten life, to mitigate the sorrows of the af- 
flicted, and to lighten the burdens of those who are weary 
and heavy laden. 


HONORABLE GEORGH L. LOOMIS: 

May It Please the Court: I came here without a thought 
of attempting to add anything to the report of the com- 
mittee, or to what might be more eloquently said by other 
members of the bar, and yet it is suggested to me that, in- 
asmuch as I enjoyed a longer, and perhaps more intimate, 
acquaintance with Judge Hollenbeck than any other at- 
torney, I ought not to let the occasion pass without adding 
something of perhaps a more intimate and personal na- 
ture. 

It was my good fortune to locate at Fremont in Au- 
gust, 1876. The same fall came Judge William Marshall, 
and the spring following, Judge Hollenbeck. For one or 
two years after his coming, Judge Hollenbeck officed with 
me; we were Office-mates, daily associates, and soon warm 
friends. Being both newcomers, and to some extent in- 
experienced, we were not overburdened with legal busi- 
ness, and had plenty of time to talk politics and law. 
Naturally we soon became familiar with each other’s man- 
ner of thought, reasoning and investigation concerning 
legal questions. 
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In January, 1887, I became county attorney, and served 
four years, to be followed by Judge Hollenbeck for the next 
succeeding four years. I was both associated with him, 
and opposed to him, in the trial of important cases, as well 
civil as criminal. In practice he was eminently fair. I 
never saw about him even a suggestion of anything in 
the nature of trickery or sharp practice; nor did I ever 
know him to try to cover or suppress any feature of a case 
that court or jury ought to know as an aid to reaching a 
just decision. His ideas of the duty and responsibility of 
an attorney were in harmony with the best ideals of the 
profession. 

To Judge Albert belongs the credit of placing Judge 
Hollenbeck on the bench. Judge Albert was serving as 
district judge by appointment, and was a candidate for the 
nomination and election to succeed himself. The two con- 
ventions—that of the People’s Independent party of which 
he was a member, and that of the Democratic party of 
which Judge Hollenbeck was a member—met on the same 
evening at Columbus. A majority of each was in favor 
of uniting on a candidate. For some reason—I never 
knew why—his convention refused to honor itself by nom- 
inating Judge Albert, although he had proved himself an 
able and satisfactory judge. The Democratic convention 
favored Judge Albert. The contest continued until long 
after midnight, when Judge Albert, seeing that he could 
not win, threw his strength to Judge Hollenbeck and gave 
him the nomination, which was quickly and unanimously 
concurred in by the other convention. It was greatly to 
the credit of Judge Albert that he made such an unerring 
choice of a successor on the bench, and equally to the credit 
of Judge Hollenbeck that as able a judge as Albert should 
select him from among the many able lawyers of the dis- 
trict as the one best fitted for the place, even though his 
home was in the same city with Judge Marshall, who was 
then the other district judge. 

I well remember an incident that occurred the next fore- 
noon while standing with others in the street near the 
depot at Columbus waiting for a train home. A sturdy 


98 Nes. | IN MEMORIAM. XXI 


farmer—I never knew his name, I wish I did—came up to 
me and asked whom we had nominated. I pointed out 
Judge Hollenbeck, who stood half the street’s width away. 
He walked around to where he could get a good, unob- 
structed view of Hollenbeck’s face, stood and studied him 
for a little until apparently satisfied, then came back to 
me and said: ‘Well, he looks to me like an honest man.” 
And that is the way he looked to every one. There was 
something about him that impressed people with the con- 
viction that he was honest. Lawyer and litigant, winner 
and loser, all left his court with the feeling that they had 
at least had the benefit of his honest, unbiased judgment. 

I have heard the most groundless and unjust criticism 
of our courts. J have heard it from laymen, and, I regret 
to say, attorneys as well go to the extent of questioning, 
not only the ability, but the very integrity, of the court 
itself; but I have never known the miasmatic breath of 
cruel suspicion to be breathed against the personal or judi- 
cial probity of Judge Hollenbeck. 

In these days when criticism of our courts is altogether 
too common and popular, when it strikes at the very life 
of our judicial system by tending to breed distrust in the 
minds of the people, and shake their confidence in the 
integrity of the courts, it is an armor of defense if we 
can point to the personnel of the court, to the judges, indi- 
vidually and collectively, and say the blighting breath of 
suspicion has never been, and cannot be, breathed against 
them. 

It has been said of Judge Hollenbeck that he was not a 
great student. This depends upon the sense in which we 
use the word “student.” If we restrict its meaning to the 
study of books and exclude every other means of study and 
source of information, I grant you he was not a great stu- 
dent. But, if used in its broader and truer sense as in- 
cluding original investigation, observation, thought, and 
the pursuit of information through sources other than 
printed pages, then Judge Hollenbeck was a student. One 
who arrives at the truth through the exercise of his own 
mental faculties, power of concentrated thought, clear an- 
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alytical reasoning, correct deduction, is certainly no less 
a student than one who reaches the same goal by follow- 
ing a printed guide. One may study nature in the fields 
and forest, he may study chemistry in the laboratory, as- 
tronomy under the starry canopy of the heavens, or com- 
plex questions in the solitude of his office, in the workshop 
of his own mentality, and if he discover the truth, if he 
reach a true and just conclusion, who would deny that he 
was in fact a student. . 

Judge Hollenbeck was more of a thinker than a reader. 
He would sit for hours with his mind intently fixed upon 
some question under consideration. He would examine it 
from every point of view suggested by attorneys; but he 
would study it in the light of accepted principles of law 
and justice, and his decision, when reached, must, in his 
mind, square with them. Given a correct premise from 
which to start, he could “think without confusion, clearly,” 
in other words, could think along a straight line, could 
draw correct deductions from conceded facts, and he sel- 
dom failed to reach a correct conclusion. 

I regarded Judge Hollenbeck as one of the greatest equity 
judges I have ever known. -In this, his great strength lay 
in his deep sense of right and wrong, his thorough ground- 
ing in the fundamental principles of equity, his mental 
and moral integrity, and, by no means the least, his power 
to judge of men, to look through a witness, so to speak, 
and determine with almost unerring certainty whether he 
was telling the truth. Any purpose of a witness to evade 
the truth, or to testify otherwise than with perfect frank- 
ness and sincerity, could not escape detection by him. In 
his power to judge of the truthfulness of a witness, and 
of the weight that his testimony was entitled to, I have 
never seen his superior. To say that a man is infallible 
in any field is to ascribe to him more than human powers, 
but in this particular I think Judge Hollenbeck was as 
nearly infallible as it is reasonably possible for a judge 
to be. His ability to trace the thread of truth through a 
maze of contradictory evidence was indeed remarkable. 

As a lawyer he was a credit to the profession; as a judge 
he was an honor to the bench. In his death, which seems 
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too untimely, the state has lost an experienced jurist of 
unquestioned ability and integrity just as he had entered 
upon the broadest field of usefulness open to a member of 
the bar—that which lies before the Chief Justice of our 
highest court. We who knew him best will remember him 
longest, and most keenly regret his loss. 


HONORABLE ANDREW M. Morrissey, C. J.: 

While yet a young man at the bar, it was my good for- 
tune to become acquainted with Judge Hollenbeck. From 
the beginning of that acquaintance till the close of his 
life I knew him intimately and well. He was a man of 
unimpeachable character, faithful, earnest, honest. He in- 
dulged neither frills nor foibles. He was gentle, affable, 
and easy of approach, but, notwithstanding his simplicity 
and modesty, as a judge he was firm, forceful, and efficient. 
He reasoned accurately, ruled firmly, and in his court jus- 
tice ever held the lighted torch. Of him it may well be 
said: : 

“None knew thee but to love thee 
Nor named thee but to praise.” 


By THE CouURT: 

As a tribute to his memory, it is ordered that the resolu- 
tions presented and remarks made be spread upon the rec- 
ords of the court, and published in the reports. 

ANDREW M. Morrissey, 
CHIEF JUSTICE. 


IN MEMORIAM 


ALLEN WESCOTT FIELD. 


At the session of the Supreme Court of the State of Ne- 
braska, November 1, 1915, there being present Honorable 
Andrew M. Morrissey, Chief Justice, Honorable John B. 
Barnes, Honorable Charles B. Letton, Honorable William 
B. Rose, Honorable Samuel H. Sedgwick, and Honorable 
Francis G. Hamer, Associate Justices, the following pro- 
ceedings were had: 

May It Please the Court: The undersigned, members 
of the committee to whom was assigned the duty of pre- 
paring and presenting resolutions in memory of Honorable 
Allen Wescott Field, deceased, beg leave to submit the fol- 
lowing report: 

On June 9, 1915, all that was mortal of Allen Wescott 
Field passed from among us, but his life remains as a 
comfort and inspiration to all who knew him. 

In 1864, when but a lad, he settled with his parents on 
a homestead overlooking this city, in the then territory of 
Nebraska. The privations of a primitive life aroused his 
youthful ambition, and excited a longing for a broader 
field of work and influence. He hungered for mental equip- 
ment and training, qualifying him to participate in mould- 
ing and shaping the development of the new state. Thus 
inspired, he was among the first to enter the University of 
Nebraska. Here he won honors and was recognized as a 
leader in the various activities of college life. He grad- 
uated with the class of 1877, and was subsequently awarded 
honorary degrees. 

He chose the legal profession, for which he immediately 
began careful preparation, and soon made a practical ap- 
plication of the knowledge acquired by serving acceptably 
as a Justice of the Peace. He was admitted to the bar in 
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1878, and at once entered upon active practice of his pro- 
fession. Possessed of an active mind and strong convic- 
tions, with an energetic delivery as a speaker, he made 
rapid progress. From 1882 to 1886, while yet on the 
threshold of his profession, he was elected to the lower 
house of the state legislature, where his pronounced lead- 
ership won for him the distinction of speaker during his 
second term. 

Following his legislative service he was called to the po- 

sition of City Attorney of Lincoln. In 1887 a vacancy oc- 
curred on the district bench of the Second Judicial Dis- 
trict of our state, then comprising the counties of Lancas- 
ter, Otoe and Cass. The district had many able and ex- 
perienced jurists, but the Governor selected Mr. Field as 
the most available and promising to fill the vacancy. The 
appointment was approved by the voters of the district at 
the ensuing election. His administration of the office met 
with general approval, both by the bar and the general 
public, and he was re-elected in 1891 as one of the three 
judges of the Third Judicial District, then, as now, com- 
prised of Lancaster county alone. 
' As a judge he was cool, deliberate, conscientious and 
courageous. He swept aside the element of influence. The 
merits of the controversy alone appealed to him. Person- 
ally he was courteous, unassuming and approachable, but 
demanded absolute respect for the dignity of the court, and 
unquestioned obedience to its orders and decrees. From 
the bench he gave forth decisions, not doubts. - 

In 1892 he resigned his place on the bench to accept the 
republican nomination for congress from the First Nebras- 
ka District. While he was defeated at the polls by a small 
majority, the campaign is still remembered as one of the 
most vigorous and spectacular in the history of the district, 
if not of the state. After this campaign, and until his 
death, he devoted his energies to the practice of his profes- 
sion, and refused to be lured therefrom, though often 
tempted. 

He was a safe and able lawyer, one of the strongest in 
the state, and a good counselor. He won a large and in- 
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fluential clientage; participated in much important litiga- 
tion; was frank and courteous to the court and to his 
adversaries. He never misled nor deceived; was always 
cool and under self-control; he was never ruffled except un- 
der extreme provocation. He possessed the confidence of 
the courts and the profession to an unusual degree. He 
never encouraged litigation, and did not hesitate to refuse 
a retainer when the merits of the question involved did 
not appeal to him. He possessed that rugged common 
sense to which men turn for guidance in the affairs of life, 
and his advice on legal, educational and legislative ques- 
tions was, until his death, in great and growing demand. 
The influence of his life is impressed on much that now is, 
and will continue as an inspiration in shaping and mould- 
ing much that is yet to be. 


Br Ir THEREFORE RESOLVED: 


1. That the Supreme Court and bar of the State of 
Nebraska unite in expressing sincere and deep regret for 
the loss which the state and its people have suffered in 
the untimely death of Allen Wescott Field. He served 
them faithfully and well, in private and public station, 
without fear or reproach. In the two score years of his 
active life, he did much to preserve the standards of sane, 
useful conduct and work in the every-day walks of life, as 
well as in the halls of legislation and in the courts. The 
influence of his life and the result of his work have con- 
tributed largely to promote confidence in, and respect for, 
the fixed rules of order and stability so essential to the 
preservation of the fundamental institutions of our coun- 
try. 

2. That in his death the state has lost one of its strong- 
est, most useful and dependable citizens, the bar a highly 
esteemed and able member, his colleagues one of their most 
valued and respected fellow citizens. 

3. That we request these resolutions be entered upon 
the records of this court, and the clerk thereof be directed 
to send a copy of the same to the family of the deceased 
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as an expression of our unfeigned sympathy for them in 
the loss they have sustained, and in which we share. 

A. C. Ricketts, 

E. J. Hainer, 

Edward P. Holmes, 

A. J. Sawyer, 

J. B. Strode, 

F. M. Hall, 

Edward P. Brown. 


By THs Court: 

The resolutions presented and the remarks so aptly ex- 
press the sentiments of the court, it is ordered that they 
be spread upon the records and printed in the reports, as 
a lasting tribute to his memory. 

A. M. Morrissey, 
Chief Justice. 


During the period covered by these reports, in addition 
to the cases reported in this volume, there were 34 cases 
affirmed by the court without opinion, and 24 cases dis- 
posed of by the supreme court commission. 
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CASES DETERMINED 
IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1915, 


Louis FINK, APPELLEE, V. CHARLES M. Murpock Ev AL, 
APPELLANTS. 


Firep Marcy 13, 1915. No. 17994, 


Mortgages: ForECLOSURE: SALE: APPRAISEMENT, Record examined, and 
its substance set out in the opinion. Held free from error. 


APPEAL from the district court for Gage county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


H. O. Kretsinger and Ernest L. Kretsinger, for appel- 
lants. 


A. D. McCandless, contra. 


Fawcett, J. 

Appeal by defendant from a judgment of district court 
for Gage county confirming a-sale in a suit for the fore- 
closure of a mortgage. 

The errors assigned are: (1), that the judgment was 
not sustained by sufficient evidence; (2) that the apprais- 
ers were not disinterested and impartial appraisers; (3) 
the published notice of the time and place of sale was not 
given by publication for 30 days before the time of the 
sale; (4) the property sold for a sum grossly less than 
its fair market value, so much so as to make it appear 
to have been the result of fraud on the part of the apprais- 
ers; (5) that the appraisers were not selected by the cor. 
oner who made the sale, but by outside parties. 
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The first and fourth assignments are practically the 
same and will be considered together. The decree of fore- 
closure was for $1,052.38. After a nine months’ stay taken 
by defendant had expired the property was appraised at 
$1,825. At this sale plaintiff bid two-thirds of the ap- 
praisement, and the property was declared sold to him. 
This sale was set aside. A second order of sale was issued 
and the property appraised by two new appraisers at 
$2,305. Under this appraisement the property was twice 
advertised and offered for sale, and not sold for want of 
bidders. A third order of sale was then issued, and the 
property appraised by two new appraisers at $1,920. It 
was twice offered under this appraisal, and not sold for 
want of bidders. A fourth order of sale was then issued 
to the coroner, plaintiff having filed objections to the sher- 
iff and his deputy. Under this order the property was 
appraised by two business men of Wymore, neither of 
whom had acted under either of the other appraisements, 
at the sum of $2,000, and the property was sold to plain- 
tiff for $1,337. This sale was the one confirmed by the 
lower court. It will be seen that the property had been 
appraised four times, and offered for sale six times. Plain- 
tiff was the only bidder at any of these sales. The ainount 
of the highest appraisement, under which there were no 
bidders, was $2,305. Defendant filed his own affidavit fix- 
ing the value of the property at $5,000, and the affidavit 
of three freeholders fixing the value at $4,800. This affi- 
davit was sworn to before defendant himself as a notary 
public, and is not entitled to be considered. Even if the 
affidavit of the three freeholders could be considered in 
connection with the affidavit of defendant, it would not 
justify a reversal of this case on the ground of inadequacy 
of the valuation fixed by the appraisers. The fact that the 
property had been offered for sale six different times, un- 
der four different appraisals, in none of which the value 
was fixed above $2,305, and that no person other than 
plaintiff ever made a bid of any amount, even at such valu- 
ations, constitutes a complete refutation of the value of 
the property as fixed by defendant and his three freehold- 
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ers. The rule is well settled in this state that, to justify 
the setting aside of a sale on the ground that the prop- 
erty was appraised too low, the actual value of the prop- 
erty must so greatly exceed the appraised value as of itself 
to raise a presumption of fraud in the making of the ap- 
praisement. We think the facts above outlined clearly in- 
dictate that the property was appraised by the appraisers 
called by the sheriff and coroner under the several orders 
of sale at substantially its fair value. 

The second assignment is without merit. There is no 
competent evidence in the record to show that the apprais- 
ers Huston and Jeffrey were not disinterested and impar- 
tial appraisers. 

The third assignment is also without merit. The sale 
was made September 16, 1912. The proof of publication 
shows that the notice was published in the “Weekly Wy- 
morean” for five consecutive weeks, the first publication 
being on August 15, 1912. It appears, therefore, that there 
was a strict compliance with the settled rule in this state, 
as announced in Cuyler v. Tate, 67 Neb. 317: “Notice of 
a judicial sale published in every issue of a weekly news- 
paper for thirty days before the day of sale is sufficient.” 

The fifth assignment is likewise without merit. The only 
ground which we can discover for the complaint set out 
under this assignment is that the coroner made inquiries 
as to who would make suitable appraisers, and in the course 
of his inquiries talked to Jesse 8. Newton and the ap- 
praiser Huston. An attempt is made to-show that New- 
ton was prejudiced against the defendant, but there is no 
competent evidence to show that the appraisers Huston 
and Jeffrey were not reputable business men in the city 
of Wymore, and disinterested and impartial appraisers. 
That the appraisal which they actually made was a fair 
appraisal is fully established by what has already been 
said. 

Finding no error in the record, the judgment is 

AFFIRMED. 


Morrissey, C. J., Rosz, and Hamer, JJ., not sitting. 
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Burge y. Adams Co. , 


ETHEL BURGE, APPELLEE, V. C. If. ADAMS COMPANY, 
APPELLANT. 


FILED Marcu 13, 1915. No. 17995. 


Appeal: ReversaL. “A verdict so clearly wrong as to induce the be- 
lief on the part of the reviewing court that it must have been 
found through passion, prejudice, mistake, or some means not 
apparent in the record, will be set aside and a new trial awarded.” 
_ Garfield v. Hodges & Baldwin, 90 Neb. 122. 


ApreAL from the district court for Douglas county: 
Len 8. EsreLie, Jupen. Reversed. 


Morsman, Maxwell & Thompson, for appellant. 
| Lambert, Shotwell & Shotwell, contra. 


Fawcert, J. 

This action was instituted in the district court for 
Douglas county to recover damages which plaintiff claims 
to have sustained as the result of fright occasioned by an 
assault with a revolver. The jury returned a verdict in 
favor of plaintiff for $1,933, upon which judgment was 
entered, and defendant appeals. 

The record shows that defendant is a corporation en- 
gaged in the sale of household goods upon the instalment 
plan. Plaintiff purchased some quilts on that plan, agree- 
ing to pay 25 cents a week on the purchase price. At the 
time of the alleged assault she was in arrears for three or 
four weeks’ payments. One Grabill, a collector for de 
fendant, called at her apartments to collect her past-due 
payments. The house appears to have been a duplex house, 
plaintiff’s mother and sister living on the first floor, and 
plaintiff, with her husband and family, occupying the sec- 
ond floor, Plaintiff testified that she saw Grabill ascend- 
ing the stairs, and met him at the top and before he had 
quite reached the landing. Being told by him the pur- 
pose of his call, she told him that she did not have the 
money that week on account of the recent death and burial 
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of the baby. Grabill told her that he had to have pay- 
ments on the things, “and I says, ‘You won’t.’” This 
precipitated an altercation between them. Grabill said he 
must have the payments or the quilts. She replied, “No; 
you won’t take the goods,” and started away from him. 
She says he told her to “halt,” and that when she turned 
around he pulled a revolver, pointed it at her and said 
“he would fix” her. Grabill denied this, and testified that 
he did not have a revolver, but that when she had called 
him the name which, when used between men, usually re- 
sults in a fight, and her mother and sister appeared at the 
foot of the stairs, he placed his hand upon his hip pocket 
as a bluff so as to enable him to make his escape. The 
above is a very brief statement of what transpired at the 
time the assault is alleged to have been made, but it is 
sufficient to show the character and extent of the assault, 
if one were made. When both sides had rested, defendant 
requested the court to instruct the jury to return a ver- 
dict for defendant, which request was overruled. 
Conceding, without deciding, that the evidence was suffi- . 
cient to take the case to the jury on the question of 
whether or not an assault had been committed as alleged, 
we are next confronted with defendant’s assignment of 
error that “the verdict of the jury is so excessive as to 
clearly show that it was the result of passion and preju- 
dice.’ The testimony as to the extent of plaintiff’s in- 
jury was given by herself, her mother and her husband. 
Plaintiff testified that when Grabill “pulled the gun on 
her” she thought he was going to kill her and became very 
nervous; that immediately after he left she went to bed; 
that after lying. down she was jerking, crying and nerv- 
cus; that she was frightened; that she remained in bed for 
a week, nervous and weak; that a physician attended her 
during the week; that after a week she was able to be 
up for a while; was up and down; that this condition con- 
tinued for four or five days; that the nervous condition 
was still with her at the time of the trial; that she had 
not been well since the assault; that she had not been 
nervous prior thereto. Her mother testified that after 
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Grabill left she went up stairs and found plaintiff in bed; 
that she attended her; that she was “awfully” nervous and 
was crying; that she quieted her down as much as she 
could; that she sent for a doctor twice that evening; the 
first time they were unable to get him, so they made the 
second call; that she was “awfully bad,” and remained in 
hed for about eight days; “of course, she would sit up, but 
she could not stay up for quite a while at a time, because 
she was so nervous;” that she had nervous headaches all 
the time; that she shook pretty near all the time except 
when they would be talking to her; that she cried off and 
on; had spells of crying all the evening, all the rest of 
the day and all the evening; after she got up from bed she 
was still nervous; that she called plaintiff’s husband about 
4 or 5 o’clock that afternoon. The husband testified that 
he was called home about 5 o’clock; when he got there 
his wife was lying in the apartment; was nervous and 
seemed to be in pretty bad shape; was crying and said 
she came pretty near getting shot; her condition was a 
nervous breakdown; summoned a physician; she was con- 
fined to her bed for over a week; she suffered a nervous 
breakdown; had headaches; before that her health had 
been good; “she never was right after that, or hasn’t 
been up to the present time; * * * she was a little 
better at times, of course, and then, if she would have any 
excitement or other thing, it would cause her another 
breakdown; she would have to go back to bed again.” 

This is all of the testimony offered as to the nature 
and extent of plaintiff’s injuries. It shows that they called 
a physician, who, plaintiff testified, attended her for a 
week. This physician was not called as a witness, nor any 
reason assigned why he was not called. There is no evi- 
dence to show that after plaintiff left her bed, about eight 
days after the alleged assault, she was not able to perform 
all of her regular duties, or that she suffered in any way 
except from occasional spells of nervousness. Plaintiff 
testified that at the time of the trial (December, 1912) 
she was 20 years of age; that she had three children liv- 
ing; one, a babe born October 26, another three, and the 


Vou. 98] JANUARY TERM, 1915. T 


Legan v. Smith. 


other six years old; that about ten days before the time of 
the assault, on February 18 of that same year, they had 
buried still another child, who at that time was six months 
old. This testimony shows that when plaintiff gave birth 
to her first child she was only 14 vears of age; that at the 
time of burying the six months’ old child on February 3, 
1912, she was pregnant with the babe born October 26. 
We think it is not surprising that she may have had spells 
of nervousness during those eight months. The jury re- 
turned a verdict in favor of plaintiff for $1,933. This 
verdict, under the evidence above outlined, is so grossly 
excessive that we see no escape from appellant’s conten- 
tion that it was not based upon the evidence in the case, 
but was the result of passion and prejudice. This appears 
to us to be so clearly a case where passion, prejudice, mis- 
take, or some means not appearing in the record controlled 
the jury that we cannot permit the verdict to stand. Our 
conclusion upon this point renders it unnecessary for us 
to consider any of the other questions presented and ar- 
gued. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


Morrissey, C. J., Rose and Hamer, JJ., not sitting. 


Mary C. L&EGAN, APPELLANT, V. FRANK SMITH, APPELLEE.* 
Fitep Marcu 13, 1915. No. 18002. 


1. Appearance. “An appearance for the purpose of objecting to the 
jurisdiction of the court of the subject matter of the action, whether 
by motion or formal pleading, is a waiver of all objections to the 
jurisdiction of the court over the person of defendant, whether 
the defendant intended such waiver or not.” Perrine v. Knights 
Templar’s € Masons’ Life Indemnity Co., 71 Neb. 2738. 


2. Wills: ConstrRucTION: VESTING oF Bequest. The fifth clause of the 
will, set out in the opinion, examined, and held to have vested in 


* Modified. See opinion, p. 682, post. 
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defendant, immediately upon the death of the testatrix, an un- 
conditional title to and interest in the bequest therein expressed, 
and that the only office of the demand specified in the proviso in 
such clause would be to prevent a forfeiture of such bequest at the 
end of one year. 


3. Garnishment: Demanp. Where a debtor has funds in the possession 
or under the control of another under such circumstances that he 
cannot institute an action therefor without previous demand, such 
funds, if otherwise liable to be subjected to garnishment, cannot 
be exempt for want of preliminary action on the part of such 
debtor. In such case the creditor would have the right to make 
the demand and reach such fund by garnishment. 


: DiscHaRGE OF GARNISHEE: SUFFICIENCY OF EvipENcE. The 
evidence examined and partially set out in the opinion, when 
considered together with the facts and circumstances surrounding 
the parties, held insufficient to sustain the judgment discharging 
the garnishees. ‘ 


APPEAL from the district court for Kearney county: 
Harry S. DuNGAN, Jupcr. Reversed with directions. 


W. 8S. Morlan and Lewis C. Paulson, for appellant. 
Tibbets, Morey, Fuller & Tibbets, contra. 


Fawcett, J. 


In 1902 defendant left his home in Kearney county for 
parts unknown, abandoning his four minor children, who 
since that time have lived with and been cared for and 
supported by their grandmother on their mother’s side. The 
petition alleges that when defendant departed he left the 
children with plaintiff, with the request that she care for 
and look after them; that she has done as requested, but 
that defendant has failed and refused to provide any sup- 
port for the children or to pay her any part of the sum 
reasonably due plaintiff therefor, which she alleges is the 
sum of $4,304, for which the petition prays judgment. In 
April, 1912, Sarah Smith, mother of defendant, departed 
this life, leaving a last will and testament by which she 
disposed of all of her property to her three children, con- 
sisting of defendant, a sister, Edna B. Milbourn, and a 
brother, Arthur H. Smith. The will was duly probated in 
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May, 1912. By the third and fourth clauses in the will 
Mrs. Smith devised the south half of a quarter section of 
land in Kearney county to her son Arthur, and the north 
half thereof to her daughter Edna. The fifth clause is as 
follows: “I give, devise and bequeath to my son Frank 
Smith the sum of thirty-five hundred dollars ($3,500) to 
be paid to him within one year after my death, my said 
legatees above each to be charged with the one-half there- 
of and the said share hereby made chargeable to the said 
respective legatees is hereby: made a lien upon the land 
herein respectively bequeathed to each to wit: $1,750 shall 
be a lien on the south half and $1,750 on the north half of 
said quarter section. Provided, however, that if the said 
Frank Smith shall fail to call for and demand said legacy 
hereby bequeathed to him within one year after my death 
then he shall not be entitled to receive the same nor any 
portion thereof but the same shall be void and of no ef- 
fect as to him and every person who may claim under 
him.” On July 18, 1912, plaintiff commenced this action 
to recover the sum due from the defendant, and sought to 
subject to the payment of her claim, by attachment and 
garnishment, the money which she claimed was payable 
to defendant from his brother and sister, under the will, 
and they were duly summoned as garnishees. From a 
judgment discharging the garnishees and sustaining an 
alleged special appearance of defendant and dismissing 
plaintiff's action, she appeals. 

Some time shortly prior to the death of Mrs. smith, it 
was learned by the family that Frank was living in the 
state of Oregon. Service was made on him in that state. 
He filed the following special appearance: ‘Comes now 
the above named defendant and appears specially for the 
sole and only purpose of objecting to the jurisdiction of 
the court on the following grounds: (1) The summons 
was not returned within the time fixed therefor. (2) The 
affidavit for service. by publication is false in the follow- 
ing particular: The legacy to defendant in the will therein 
mentioned was not-unqualified as stated in said affidavit, 
but was conditioned upon demand therefor by said lega- 
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tee within one year, which demand has never been made 
by defendant. (3) The copy of said summons alleged by 
the return to have been served on defendant was not cer- 
tified by the deputy who made such return to be a true 
copy. (4) The garnishees served in said action are not 
indebted to defendant in any amount whatever, and have 
no property of defendant in their possession, and defend- 
ant has no property or credits within said Kearney county 
or state of Nebraska, and the allegations of the said affi- 
davit to that effect are false and untrue. (5) The alleged 
copy of summons, which is hereto attached, contained no 
description of any property attached or credits garnished. 
(6) The affidavit for attachment is false and untrue for 
the same reasons set out in paragraph four hereof. (7) 
No notice to defendant was ever published and no process 
was ever Served upon defendant, either personally or con- 
structively, notifying him of any attachment or garnish- 
ment. (8) That at the time of the attempted service of 
process upon defendant no property, rights or credits of 
defendant had been attempted to be taken or seized in said 
state of Nebraska, and such attempted service of process 
was therefore void, defendant being at such time a non- 
resident of Nebraska, and no service of process having been 
attempted except by the copy of summons hereto at- 
tached.” The trial court sustained this special appear- 
ance and dismissed plaintiff’s action. This was clearly er- 
roneous. The attempted special appearance of defendant 
was a general appearance and gave the court full jurisdic- 
tion over his person. Perrine v. Knights Templar’s and 
Masons’ Life Indemnity Co., T1 Neb. 267, and, on rehear- 
ing, 273. 

We infer from the record that Arthur H. Smith and 
Mrs. Milbourn, who were served as garnishees, filed with 
the clerk of the district court some sort of an answer, but 
such answer does not appear in the record. The record 
simply shows that they appeared and answered questions 
propounded to them by court and counsel. From their 
testimony it appears that from the time Frank left home, 
until shortly before the death of their mother, his where- 
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abouts were unknown, but that shortly before the death 
of their mother, as stated, it was learned by the family 
that he was living in the state of Oregon. When the will 
was filed for probate Arthur wrote defendant and ex- 
plained to him the conditions of the will, especially that 
portion that Frank was interested in, and also sent him a 
waiver of notice of the probating of the will, which Frank 
signed and returned to him. Thereupon he and his sister 
both joined in the waiver, and the same was filed in the 
probate court, and the will was duly probated. Arthur 
and Mrs. Milbourn each testified to having received sev- 
eral letters from Frank after the death of their mother, 
but, when asked if they had the letters, Mrs. Milbourn 
answered: “No, sir; I didn’t make it a point to keep 
them.” Arthur answered that he did not have any of the 
letters which he had received. When asked what he did 
with them, he answered: “Burned them up.” They each 
testified that Frank had not made any demand on them 
for the amount bequeathed him in the will. Mrs. Mil- 
bourn answered that she never intended to send Frank 
any of the money unless he demanded it, and that she 
never would do so. Arthur was asked: “Q. Will you 
ever send it to him if he does not? A. I don’t think I will; 
no, sir.” The testimony of both shows that there had been 
some talk with the attorney for the executor about obtain- 
ing from Frank a release of the lien upon their land before 
sending him the money. Arthur testified: “Mr. King sug- 
gested it. Q. You got the suggestion from Judge King 
about getting a release before sending the money to your 
brother in Oregon? A. We didn’t ask Mr. King for the 
release; Mr. King suggested that we do certain things. 
Q. Why would he suggest doing certain things? A. I don’t 
know what his reason was; I didn’t ask him for the in- 
formation.” Taking the testimony as a whole, we think 
the court erred in discharging the garnishees. It is too 
great a tax upon our credulity to ask us to believe that 
there was not a perfect understanding between Frank and 
his brother and sister in relation to the money coming to 
him under his mother’s will, or that he would allow a 
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$3,500 well-secured bequest to go unclaimed. If, by a se- 
cret agreement with his brother and sister, he can so 
manipulate the matter that his mother-in-law may be de- 
frauded of her just compensation for taking care of his 
children, he evidently is ready to perpetrate that fraud. 
Why is it that after ten years’ absence a correspondence 
suddenly springs up between these brothers and sister? 
Why is it that Arthur has “burned up” the letters which 
he received from Frank, and that Mrs. Milbourn “didn’t 
inake it a point to keep them?” How does it happen that 
the three are all appearing in this action by the same coun- 
sel? There is only one reasonable answer—that they are 
acting in concert to enable Frank to obtain this money in 
fraud of the right of plaintiff to reasonable compensation 
for the board, clothes, care and medical attention bestowed 
upon his children for ten years. Circumstances speak 
louder than words ofttimes, and the circumstances in this 
case indicate, we think, that Frank has signified to his 
brother and sister his intention to call for the money, and 
that they are so regarding the matter. The district court 
has misconstrued the proviso in the will. A demand by . 
Frank was not necessary to vest the bequest in him or to 
fasten a liability upon the garnishees therefor. Frank’s in- 
terest vested immediately upon the death of his mother. 
The only office of a demand upon his brother and sister for 
the payment of the bequest was to prevent a forfeiture of 
the bequest at the end of one year. Hence, we think it is 
clear that the proviso is a condition subsequent and should 
be so treated. Being such at the time this action was com- 
menced and. process in garnishment ser'ved upon the brother 
and sister, who by the terms of the-will were made liable 
for the payment of the bequest, the garnishees owed Frank 
$3,500 absolutely and unconditionally. It is true, he could, 
subsequently, release them from that liability by failing to 
call for it, but that did not alter the fact that at the time 
the action was commenced there was an indebtedness com- 
ing to him from his brother and sister which could be 
reached by his creditors by garnishment. This being so, 
he could not prevent his creditors frem obtaining, out of 
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this fund, payment of money due them, by simply sitting 
back and failing to make a demand. They would have a 
right to make the demand for him; and, by instituting the 
present action, the plaintiff must be held to have made 
such demand. As stated by counsel for plaintiff, where a 
debtor has property or funds in the possession or under the 
control of another, “under such circumstances that he can- 
not institute an action therefor without previous notice or 
demand, such property or funds, if otherwise liable to be 
subjected to garnishment, cannot be exempt for want of 
such preliminary action on the part of the defendant; for, 
if so, he might foil the thrust of the creditor by purposely 
avoiding the giving of the notice or the making of the 
demand.” Such dishonest conduct the.courts will not sanc- 
tion. 

The judgment of the district court is reversed, with di- 
rections to overrule the special appearance of defendant 
Frank Smith and permit plaintiff to prove her debt against 
him, and to require the garnishees to appear and make 
further answer, and for further proceedings in harmony 
with this opinion. 

REVERSED AND REMANDED. 


Mornissry, C. J.. Rose and HAMeEr, JJ., not sitting. 


SAMUEL S. HALSTED, APPELLANT, V. WILLIAM SHACKELTON, 
APPELLEE. 


Firep Marcu 18, 1915. No. 18005. 


Trial: Drrection or Verpicr. Where the evidence offered by plaintiff 
in an action at law is insufficient to sustain the cause of action 
set out in his petition, it is not error for the court to end the trial 
by directing a verdict for the defendant. 


AppEAL from the district court for Sheridan county: 
WILLIAM H. Wesrover, JUDGE. Affirmed. 


Allen @. Fisher, for appellant. 
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Albert W. Crites, contra. 


Fawcert, J. 

Action in the district court for Sheridan county to re- 
cover upon an oral contract for the sale of an undivided 
one-half interest in a twenty-horse power gasoline engine 
and a number of smaller articles in the way of appliances 
to be used in connection therewith. 

The answer alleged that the property was in fact pur- 
chased by the defendant jointly with the plaintiff upon a 
written order signed by them and sent to the Harvester 
Company, which was the real seller of the same; that when 
plaintiff received the engine he delivered it to one Snod- 
grass, without the knowledge or consent of the defendant; 
that defendant in joining in the purchase of the engine re- 
lied upon warranties made by the plaintiff and printed up- 
on the written order; that the engine did not in any re- 
spect comply with the warranties; that plaintiff, after re 
peated attempts to do so, was unable to put the engine in 
condition so that it would do the work for which it was 
sold and in accordance with the warranties under which 
the sale was made. The reply was a general denial. 

Upon the trial to the court and a jury, when plaintiff 
had completed the giving of his testimony, defendant 
nioved for a directed verdict, on the ground that the testi- 
mony of plaintiff shows that the purchase and operation 
of the engine was a joint transaction between himself and 
one Snodgrass, amounting to a joint liability and a joint 
adventure, the accounts whereof had not been determined, 
and that no action at law could be maintained by plain- 
tiff “at the present time for any recovery on account of 
the machine in question.” | Thereupon the court asked 
counsel for plaintiff if he had any other or different evi- 
dence than that already given to establish the case between 
plaintiff and defendant as alleged in his petition, to which 
counsel for plaintiff replied: “We have no different evi- 
dence. We have some admissions of the defendant, but 
they would not change the effect of defendant’s exhibit 
A.” Thereupon the court sustained the motion and di- 
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rected a verdict for defendant, upon which judgment was 
entered. Plaintiff appeals. 

The evidence of plaintiff himself shows that the engine 
was purchased from the Harvester Company on an order 
signed by himself and Snodgrass, at a time when defend- 
ant was not present. Subsequently, and after this order 
had been sent to the Harvester Company, defendant joined 
in the order, by signing a copy of the same, prepared by 
plaintiff. When the engine arrived it was delivered by 
plaintiff to Snodgrass, and there is no escape from the 
evidence that thereafter Snodgrass and defendant used and 
operated it, with its accessories, as a copartnership. The 
books of plaintiff show that purchases made of gasoline 
and repairs for the engine were sometimes charged by him 
to Snodgrass, and sometimes to “Snodgrass and Shackel- 
ton.” He was asked: “Q. Now, if Mr. Shackelton sent 
for it (oil), why did you charge it to Snodgrass? A. 
Because they were considered a firm. Q. Snodgrass wasn’t 
a firm was he? A. He was one of them.” - 

It would serve no good purpose to review in detail the 
testimony given by plaintiff. Taken as a whole, and in 
connection with his own books of account, it fails to es- 
tablish any right of recovery by plaintiff against the de- 
fendant individually. The district court did right there 
fore in directing the verdict. 

AFFIRMED. 


Morzisspy, C. J.. Rose and Hamer, JJ., not sitting. 


STATE, EX REL. EDWIN DAVIS, APPELLANT, V. THOMAS 
Hocror, MAyor, ET AL., APPELLEES. 


Fitep Marcu 13, 1915. No. 18864. 


Mandamus: ControL oF DiscreTIon. While the writ of mandamus may 
be issued to require an inferior tribunal or board to exercise its 
judgment, or proceed to the discharge of any of its functions, it 
cannot control its judicial discretion. Rev. St. 1918, sec. 8271. 
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APPEAL from the district court for Douglas county: 
JAMES P. ENGLISH, JUDGE. Affirmed. 


A. H. Murdock and C. J. Southard, for appellant. 
Murphy & Winters, contra. 


Fawcett, J. 

_ As stated by relator in his brief, this is an action in 
mandamus to compel the mayor and city council of the 
city of South Omaha “to designate a particular kind of 
material to be used in paving, curbing and guttering a cer- 
tain street, and award the contract therefor to the lowest 
bidder.” A peremptory writ was denied by the district 
court for Douglas county, and relator has appealed. 

An improvement district for the paving, curbing and gut- 
tering of a certain street was created by the city council 
of the city of South Omaha upon a petition signed .by the 
owners of a majority of the taxable foot frontage, all as 
required by section 4716, Rev. St. 1913. The regularity of 
the proceeding establishing the improvement district is not 
questioned. Thereafter the council advertised for bids for 
the different kinds of material designated, as required by 
section 4718. The alternative writ recites that Abel & 
Roberts filed a bid, accompanied by a certified check, offer- 
ing to pave the street with Egyptian vitrified brick block, 
class B; that M. B. Jensen filed a bid, accompanied by a 
certified check, for curbing and guttering with “Cowboy 
brand, Kansas cement, Louisville stone, Platte river sand, 
plan C;” that, within the time specified in section 4719 of 
the act, relator filed with the city clerk a petition desig- 
nating Egyptian brick block, class B, as the material to be 
used in paving the street, and designating Cowboy brand, 
Kansas cement, etc., as the material to be used in curbing 
and guttering. There was also filed a bid for paving with 
“Buffalo brick block, class B, with combined curb and gut- 
ter, plan B.” The petition designating the material, as 
originally filed by the relator, contained the names of the 
owners of a majority of the taxable foot frontage of the 
district. Before the 20 days for designating material had 
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expired, Theodore L. Phelps, who had signed the first- 
named petition for five lots, notified the council that he 
had elected to withdraw from that petition and desired 
his name to be counted on the petition for Buffalo brick 
block, and the father of Charles Ladd Thomas, who had 
signed the petition for two lots, in the absence of his son 
from the state, took like action in the name of and for his 
son. When Charles Ladd Thomas returned home he, on 
August 3, filed a written ratification of the act of his 
father as his agent. With these two names withdrawn 
from the petition which relator had filed, that petition 
would be insufficient in amount. With them remaining 
on the petition, it was sufficient. The relator contends 
that the Phelps name could not be withdrawn, for the 
reason that his act in making such withdrawal was induced 
by an agreement on the part of the representative of the 
Buffalo brick block bidder that, if he would so withdraw 
his name, the James J. Parks Company, who were the bid- 
ders for the Buffalo brick block, would refund and pay to 
Phelps the sum of eight cents per square yard of the cost 
of paving, assessed and taxed against the lots owned by 
Phelps; that such agreement was unlawful and fraudulent, 
and the attempted withdrawal of Phelps was therefore 
null and void. The record shows that this offer on the 
part of the Parks Company was to refund or remit to all 
of the property owners in the district eight cents per 
square yard, which would be one-half of the difference be- 
tween the Parks bid and the bids of Abel & Roberts, and 
Jensen, Relator further argues that the attempted with- 
drawal of Charles Ladd Thomas was void, for the reason 
that his father had no authority to sign his name to such 
withdrawal, and that his attempted ratification, on Au- 
gust 3, of the act of his father was unavailing, for the rea- 
son that the 20 days allowed the lot owners to designate 
material, had expired on July 27; that the rights of the 
parties all became fixed on that date and his attempted 
ratification at a later date would not relate back to and 


legalize the act of his unauthorized agent on July 27. At 
98Neb.2 
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the meeting of the city council on August 10, the mayor 
and council, on consideration of all of the matters, found 
that the record owners of a majority of the foot front- 
age of taxable property in the district “have failed to file 
a sufficient petition with the city clerk as by law per- 
mitted, and hence it becomes the duty of the mayor and 
council to select and designate from those bids upon the 
kind and class of paving material to be used upon said 
street in said district.” It thereupon designated “Buffalo 
brick block, class B, with combined curb and gntter plan 
B,” as the material with which the street should be paved, 
and awarded the contract therefor to the James J. Parks 
Company. On the same day, August 10, the relator de- 
manded of the mayor and council that they reconsider 
and rescind the resolution adopted by them on that date, 
designating Buffalo brick block, and awarding the con- 
tract for the work to the Parks Company, and further 
demanded that they designate Egyptian brick block as the 
material to be used for paving, and award the contract 
therefor to Abel & Roberts, and that they designate the 
Cowboy brand, Kansas cement, etc., as the material to be 
used as curbing and guttering, and award the contract 
therefor to M. B. Jensen. This demand not being complied 
with, relator, on the next day, commenced this action in 
mandamus to compel the city council, as recited in the 
alternative writ, to rescind the resolution, passed by them 
on August 10, designating Buffalo brick block; rescind 
their action awarding the contract to the Parks Company; 
to designate Egyptian brick block as the material for pav- 
ing, and award the contract therefor to Abel & Roberts; 
to designate the Coyboy brand, Kansas cement, for curbing 
and guttering, and award the contract therefor to Jensen; 
or show cause why the same was not done. On a full 
hearing the district court held that both of the petitions 
involved in the controversy were insufficient, and rejected 
the same; that relator was not entitled to the peremptory 
writ as prayed, and ordered that the application for the 
writ be denied and the action dismissed at relator’s cost. 
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We are now asked, in this action, to review the action 
of the mayor and city council in passing upon the sufi- 
ciency of the petitions in controversy. This we must de- 
cline to do. The duty of examining the petitions rested 
upon them, and the determination of their sufficiency was 
a judicial discretion vested in them. They have already 
exercised that discretion. They have passed upon the 
question of the sufficiency of the petitions presented, and 
held them insufficient, and have awarded the contract for 
the paving, curbing and guttering to the Parks Company. 
If their action was wrong, it was an error which relator 
could have had corrected by the ordinary methods in such 
cases. That it was wrong is, to say the least, not entirely 
clear; but, whether so or not, their judgment cannot be re- 
viewed by mandamus. As said in State v. Nemaha County, 
10 Neb. 32: “But whatever errors may have been com- 
mitted by the board of commissioners in rejecting the 
names of signers of said petition (for the calling of a spe- 
cial election for the relocation of the county seat) they 
cannot be considered in this case. Such alleged errors 
may be reviewed by a proper proceeding, but cannot be 
corrected in an application of this kind by mandamus.” 

This well-settled rule is decisive of this case. The fact 
that the district court decided the case on the merits, is 
immaterial, as the result reached—viz., the dismissal of re- 
lator’s action—properly disposed of the case. 

AFFIRMED. 


Morrissey, C. J., BARNES and Lerton, JJ., not sitting. 


JAMES S. REED, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, APPELLANT, 


Fitep Marcu 13, 1915. No. 17993. 


1. Damages: PERSONAL PROPERTY: MEASURE OF DAMAGES: Evipence. In 
an action to recover damages to personal property, if there is 
substantial evidence that the whole damage was caused by the 
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defendant’s negligence, the plaintiff should be allowed to prove 
the value of the property before and its value after the injury 
complained of, since this would be the true measure of damage 
if the jury find that the defendant’s negligence caused the entire 
damage. 


2. Contributory negligence is an affirmative defense, and cannot be 
proved unless alleged in the pleadings. 


3. Appeal: Misconpuct or Jury. When a case has been submitted to 
the jury for a verdict, it is improper for them to separate with- 
out permission of the court, and if some of the jurors leave the 
officer in whose care the jury has been placed, and go to a saloon 
and drink liquors, it is misconduct; but if it appears that such 
jurors were within view of the officer, that they conversed with 
no one, and did not become intoxicated, and there is nothing to 
show prejudice to the party complaining by such misconduct, or 
that the other party was aware thereof, it will not require a re- 
versal of the judgment. 

4. Eminent Domain: RarLtroaps: CoNSTRUCTION: DAMAGE To REALTY. 
Damages to real estate caused by the proper and necessary con- 
struction of a railroad accrue when the road is built; but if the 
road is improperly and negligently constructed, and property is 
injured because of such negligence, the action for such damage 
accrues when the damage occurs. 


5. Damages: SUFFICIENCY oF EVIDENCE. The evidence is found to sup- 
port the verdict and judgment. 


AppEAL from the district court for Harlan county: 
Ernesr B. Perry, JUDGE. Affirmed. 


Byron Clark, W. S. Morlan, R. L. Keester and EB. H. 
Whitted, for appellant. 


John Heerson and O. H. Shelburn, contra. 


SEDGWICK, J. 

Some of the matters discussed in the briefs in this case 
were decided in a former action between the same parties. 
Reed v. Chicago, B. & Q. R. Co., 86 Neb. 54. That action 
was for damages caused by high water in 1905, and as in 
this case the damages, it was alleged, resulted from the 
negligence of the defendant in the construction of its road. 
The situation of the premises and the location and con- 
struction of the road are stated in that opinion and will 
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therefore not be repeated here. The damage then done by 
the flood to the railroad grade and culvert were repaired 
by defendant, and in August, 1911, the plaintiff’s crops 
and personal property were again damaged, and he brought 
this action in the district court for Harlan county, again 
alleging the negligent construction of the road as the cause 
of the injury. There was a verdict and judgment in his 
favor, and the defendant has appealed. 

The first objection is that the court erred in allowing 
plaintiff, in proving his damages, to give evidence as to 
the value of his property before and after the injury. It 
is said that this was not the proper measure of damages, 
because the property would have been damaged to some 
extent by tlhe natural action of the flood if no railroad 
had been there. The plaintiff offered.evidence tending to 
prove that the whole damage was caused by the negligent 
construction of the road. The proof was sufficient to re- 
quire that his theory of the case be submitted to the jury, 
and the evidence objected to was therefore competent. It 
does not appear that the construction of the road has been 
substantially changed since the damages occurred which 
were considered in Reed v. Chicago, B. é Q. R. Co., supra. 
The reasons there stated for supporting a finding that the 
negligent construction was the cause of the injury need 
not now be repeated. 

When the plaintiff had rested and the defendant was in- 
troducing evidence, the plaintiff asked leave to withdraw 
his rest and introduce in evidence a map which he pro- 
duced. The defendant objected to this for several rea- 
sons: Iirst, because it was not proper rebuttal testimony, 
and should have been offered, if competent, in chief; sec- 
ond, because it is not sufficiently identified and authenti- 
cated, and that no foundation had been laid for its intro- 
duction. The court overruled this objection and the map 
was received in evidence. This map purports upon its face 
to be published by a-disinterested publishing house. It 
relates to the physical conformation of the territory in- 
volved, a matter that could be established readily without 
question. It does not appear from the record that the de- 
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fendant was unprepared to meet such testimony, and it 
seems clear that the court did not err in receiving the evi- 
dence. 

The defendant contends that the storm was so unusual 
and the rain fell so excessively that it must be considered 
as the “act of God,” and that the damage would have oc- 
curred without regard to the construction or existence of 
the railroad. But that question was satisfactorily sub- 
mitted to the jury upon substantially conflicting evidence, 
and must be considered as determined by their verdict. 
There was no allegation of contributory negligence in the 

‘answer, and the defendant was not at liberty, therefore, 
to rely upon such defense. 

The defendant insists that there was misconduct of the 
jury which requires a reversal. It appears that there was 
misconduct both of some members of the jury and the offi- 
cer who had the jury in charge. After the case had been 
submitted to the jury for their verdict, the officer in charge, 
while conducting the jury to their hotel, permitted two of 
the jurors to go some distance from the care of the officer 
to a saloon for the purpose of obtaining intoxicating liq- 
uors. It appears that they entered a saloon and did ob- 
tain and drink the liquors there. The question is whether 
it sufficiently appears from this record that this miscon- 
duct of the officer and jurors was so prejudicial to the 
cause of the defendant as to require a reversal. It ap- 
pears that these jurors were not in the saloon but a very 
few minutes; that they could be seen and were watched by 
the officer while there; that they had no conversation with 
any persons; that they did not become intoxicated or un- 
der the influence of the liquors which they drank; and that 
the plaintiff had no knowledge of this misconduct and did 
not participate in it. We cannot say that the trial court 
abused its discretion in holding that it did not sufficiently 
appear that the defendant’s cause was prejudiced by this 
misconduct. 

It is contended that the court erred in allowing the 
plaintiff to testify as to the effects of the flood on his build- 
ings, fences, lands, and improvements. Of course, dam- 


VoL. 98] JANUARY TERM, 1915. 23 
Reed v. Chicago, B. & Q. R. Co. 


ages to the land itself caused by the necessary and proper 
construction of the railroad would accrue when the road 
was built, and not from time to time as those damages 
might appear; but if the road is improperly and negligently 
constructed, and property is injured because of such neg- 
ligence, the action for such damage accrues when the dam- 
age occurs. Moreover, it seems that this evidence, if in- 
competent, was not prejudicial to the defendant. The 
jury were required to find the damages to personal prop- 
erty and the damages to the land and dwelling house sep- 
arately. They did so in their verdict, and found that there 
was no damage by this flood to the land and dwelliny 
house, and that the damage to the personal property was 
$1,000, and assessed the plaintiff’s recovery in that sum 
accordingly. The recovery was limited to damages caused 
by the improper and negligent construction of the road. 

It is not contended that there was error in the instruc- 
tion of the court. The evidence supporting the issues so 
presented is not so deficient as to require a reversal. 

The judgment of the district court is therefore 

AFFIRMED. 


Morrissey, C. J., not sitting. 


SEDGWICK, J. 

There is another question presented in this: case which 
the writer of the opinion thinks ought to be discussed and 
determined. In its discussion I speak for myself alone, 
and not for the court. 

The plaintiff contends in the brief that the question 
of the competency of the map above referred to as evidence 
is not properly presented, because he says no objection was 
made to its reception and no exception was taken to the 
ruling of the court. If this contention of plaintiff was 
sustained, it would not be necessary to determine the com- 
petency of this evidence, since the error, if any, in receiv- 
ing it would have been waived by failure to make objection. 
Naturally, we would first determine whether the question 
of its competency was presented before passing upon that 
question. It was therefore a question exscutial to the de- 


es 
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termination of the case and was fully presented in the 
briefs. I do not think we ought to evade this matter now. 
We ought to determine whether the objection of defendant 
to the reception of this evidence was sufficient to raise and 
have determined the question of its competency. This is 
the more important, it seems to me, because the records 
that come before us show that there is a general misappre- 
hension among the members of the bar, and perhaps also 
among the trial courts, as to the construction that this 
court has put upon the statute.. We must not allow use- 
less technicalities to prevent justice, nor even to occupy 
the time of the courts to the exclusion of matters of im- 
portance. The record in this case shows the following: 
“Plaintiff asks leave to withdraw rest and introduce ex- 
hibit (the map) on examination in chief. Defendant ob- 
jects to the plaintiff withdrawing his rest for the purpose 
of introducing his exhibit 1 at this time, as incompetent, 
irrelevant, immaterial and no foundation laid. Objection 
overruled. Defendant excepts. Plaintiff’s exhibit 1 was 
thereupon offered in evidence.” If the evidence was incom- 
petent, the court would not, of course, allow the rest to be 
withdrawn for the purpose of putting the exhibit in evi- 
dence. The court, therefore, passed upon the competency 
of the evidence over the objection of defendant, and the 
evidence was admitted. To again make the same objection, 
and then enter a formal exception to the ruling of the 
court, would not make it any clearer that the defendant 
objected to this evidence as incompetent and the court ad- 
initted it notwithstanding the defendant’s objections. 

The plaintiff cites Moore v. Jacobs, 64 Neb. 72, in which 
the correct rule is stated as follows: “The objections ar- 
gued in the brief * * * were in nowise presented to 
the trial court, and therefore we cannot consider them on 
this appeal.” The rule that objections will not be consid- 
ered here, unless they are presented to the trial court, 
necessarily follows from the universally applied rule that 
this court will not consider and determine questions that 
were not before the trial court and by it tried and deter- 
mined. The ruling, if rightly understood and applied, is 
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necessary to the proper administration of justice, and can- 
not be abandoned without impairing the efficiency of the 
trial courts, to the great injury of litigants. No estab- 
lished form of words is indispensable in presenting to the 
trial court those questions which may materially affect 
the rights of the parties in the trial of the case. If it 
appears from the record that the trial court did in fact, 
against the wish of the party injured, allow incompetent 
evidence, the verdict so obtained would not be allowed to 
stand, unless it also appears upon the record that the party 
complaining was not materially injured thereby. If one 
party to the litigation offers incompetent evidence, and 
the other party by silence and failure to object does not in 
any way acquaint the court with the fact that he considers 
it objectionable and desires it excluded—that is, if objec- 
tion is in nowise presented in the trial court—he will not 
be allowed afterwards to assert that he has been preju- 
diced by such testimony. Under such circumstances the 
court is justified in presuming that both parties desire to 
have the evidence in the record. The necessity of taking 
exception and of entering objections upon the record arises 
entirely from this rule of law, and when it plainly appears 
from the record that the court has intentionally ruled upon 
the question, knowing that the party injured is contend- 
ing that the ruling is erroneous and prejudicial, the fail- 
ure to formally note the word “exception” upon the rec- 
ord would be immaterial. It appears from this record 
that the court was aware that the defendant objected to 
this evidence as incompetent, and that the evidence was al- 
lowed over the objection of the defendant. 

The case of Dunbier v. Day, 12 Neb. 596, decided more 
than 30 years ago, is perhaps the leading case on this sub- 
ject. In the opinion the court say: “As to the witness 
- Inglehart, no exception appears to have been taken to the 
overruling of the objection to the admission of this testi- 
mony.” This was an unfortunate expression. It implies 
that there is a difference between an objection and an ex- 
ception, and that when an objection is made upon suffi- 
cient ground, and the same is overruled, there must also 
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be an exception. The statute says: “An ‘exception’ is an 
objection taken to a decision of the court upon a matter of 
law.” Rev. St. 1918, sec. 7876. “No particular form of 
exception is required. The exception must be stated, with 
so much of the evidence as is necessary to explain it, and 
no more, and the whole as briefly as possible.’ Section 
7878. An exception is an objection and the objection to 
the ruling of the court is the exception that the statute 
requires. Judge Lake shows in the opinion that he real- 
ized this, for he says: “For aught that appears in the 
bill of exceptions, counsel was entirely content with the 
ruling against him.” This statement is the key to the sit- 
uation. The object of the exception or objection, by what- 
ever name it may be called, is to show to the court that the 
litigant believes that a certain proposed procedure would 
be prejudicial to his rights; that it would be unlawful, and 
the reason for supposing it to be unlawful and that he pro- 
tests against it. If the record shows this, and that the 
court nevertheless determines the matter against the party 
so objecting, the court on review should consider whether 
such ruling was erroneous and prejudicial. Of course, 
counsel should not leave his position in doubt. It should 
appear without equivocation whether counsel objected to 
‘the ruling at the time or acquiesced therein. 

The next case is Pettit v. Black, 13 Neb. 142. The rule 
is stated in the syllabus: “Unless exceptions have been 
taken in the trial court to the admission or refusal to 
admit testimony, no error can be predicated thereon.” And 
in the opinion Judge Maxwell said: “We find no excep- 
tions taken on behalf of Mrs. Pettit to any of the evi- 
dence introduced”—which shows that he was referring to 
the exception defined in the statute, which is an objec- 
tion. Ifa party allows evidence to be given without chal- 
lenge, he cannot afterwards complain. This was the condi- 
tion that Judge Maxwell was speaking of. 

In Wheeler v. Van Sickle, 37 Neb. 651, objection was 
made to the admission of a writing on the ground that 
no foundation had been laid. After the objection was 
made, “counsel * * * interrogated the witness at some 
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length,” with the view to laying a sufficient foundation. 
Then the writing was again offered. Of course, if the ob- 
jecting party did not concede that his objection had been 
obviated by this additional evidence, he would have so 
informed the court by renewing his objection. There are 
many other decisions in which the question is mentioned, 
but these are perhaps sufficient to illustrate my mean- 
ing. I think that the following should have been included 
in the syllabus of the opinion: 

When objections argued in the brief have been “in no- 
wise presented to the trial court,’ they cannot be consid- 
ered in this court. But no established form of words is in- 
dispensable in presenting to the trial court those questions 
which may materially affect the rights of the parties in 
the trial of the case. If it appears from the whole record 
that the trial court did in fact, against the wish of the 
party injured, allow incompetent evidence, the verdict so 
obtained would not be allowed to stand, unless it also ap- 
pears upon the whole record that the party complaining 
was not materially injured thereby. 

When it plainly appears from the record that the court 
has intentionally ruled upon the question, knowing that 
the party injured is contending that the ruling is erroneous 
and prejudicial, the failure to formally note the word “ex- 
ception” or “objection” upon the record would be imma- 
terial. 


Nye-SCHNEIDER-FOWLER COMPANY, APPELLANT, V. BRIDGES, 
Horn & CoMPANY, APPELLEN; Lion BONDING & SURETY 
COMPANY, APPELLANT.* 


Fitep Marcu 18, 1915. No. 18890. 


1. Appeal: Case Statep. These cases are presented in a “case stated” 
under rule 14 (94 Neb. XIII), and were, at the request of the 
parties, advanced for hearing as that rule provides. This practice 
facilitates the work of the court, and saves time and expense for 

. litigants 


*Modified so as to allow attorney’s fees. See opinion, p. ——, post. 
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2. Insurance: Action: Costs: ATTORNEY’s Frrs. Chapter 234, Laws 


1913, providing for attorney’s fees in actions of this kind, has no 
application to contracts entered into before that act took effect. 


Schools and School Districts: Burtpinc Contract: Bonpb: LiasiLity 
or Surety. Chapter 28, Laws 1889, secured payment of mechanics’ 
and laborers’ wages ‘‘for labor that shall be performed in the erect- 
ing, furnishing or repairing of the building, or in performing the 
contract,” with the public authorities. It must be construed to pro- 
tect a subcontractor and laborers employed by him, as did the 
general mechanic’s lien law then in force. The surety on the con- 
tractor’s bond was liable for all labor necessarily employed in 
performing the contract. Des Moines Bridge & Iron Works v. 
Marazen & Rokahr, 87 Neb. 684, followed. Fidelity € Deposit Co. v. 
Parkinson, 68 Neb, 319, distinguished. 


: : MATERIALMEN. The act of 1913 
(Laws 1918, ai. 170) for the first time extended like security to 
materialmen. The contracts in these cases were entered into be- 
fore that act took effect, and as to materials furnished the bond 
must be considered a common-law contract. 


The undertaking in the bond to 
suasantee “all liability of the first party for all bills for work, 
labor and materials to be incurred in connection with the contract 
herein referred to,” and that he “shall promptly pay all bills for 
work, labor and materials performed or furnished in and about 
said work,’ must be construed to include all labor and materials 
involyed in the work specified in the contract; that is, that enter 
into the structure or are consumed in and about the work, but 
not for tools and appliances which are the property of the contrac- 
tors and may be used from time to time in other works and upon 
other contracts, and which are not consumed in the work or which 
do not go as a part of the building or improvement and necessarily 
enter therein. The use of an engine for hoisting materials, the 
repairs on such engine, and oil and fuel used in operating the 
same are not guaranteed by the surety. Lumber for concrete forms, 
if consumed in constructing the building, and a small proportion 
of sacks, of little comparative value, in which the cement for 
such concrete was sold, without proof that it was practicable, and 
contemplated by the parties, that all sacks would be returned to 
the materialman, are allowed to be recovered for in these cases. 


. 


APPEAL from the district court for Dodge county: 


Grorcn H. THomas, JunDGE. Affirmed ow condition. 


Courtright, Sidner & Lee, for plaintiffs. 
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Sullivan & Rait and George B. Thummel, contre. 


SEDCWICK, J. 

The attorneys for the parties in this case have made 
good use of rule 14 (94 Neb. XIII) of this court. By so 
doing they have saved themselves and the court much la- 
bor and their clients much expense. It appears that there 
were pending in the district court for Dodge county four 
several cases, all involving the same legal questions. These 
questions were determined by the district court in each of 
the four cases, and thereupon the counsel representing the 
respective parties entered into a stipulation under rule 
14, which provides for a case stated. The case stated be- 
gins with these words: “In the District and Supreme 
Courts of the state of Nebraska. First Case: Nye-Schnei- 
der-Fowler Co., plaintiff, Appellant and Appellee, v. 
Bridges, Hoye & Co., Defendant and Appellee; Lion Bond- 
ing & Surety Co., Defendant, Appellant and Appellee.” 
Then follows the title of each of the other three cases, and 
the statement proceeds as follows: “Stipulation for Con- 
solidation, Joint Appeal and ‘Case Stated’ under Supreme 
Court Rule No. 14. Come now the parties to the four 
actions above mentioned, and both plaintiffs and the surety 
company, defendant, intending to appeal to the supreme 
court, do hereby stipulate as follows: 1. The first and 
second cases were commenced in the district court for 
Dodge county, and the third and fourth cases were com- 
menced in a justice court, and by agreement stipulated to 
said district court for trial. Issues were properly joined 
in all four of said cases so as to properly present for ad- 
judication the matters now in dispute and to be determined 
by the supreme court, and said matters were adjudicated 
by the district court. 2. This stipulation contains a fair 
abstract or statement of the essential questions, of the 
pleadings, findings and rulings of the court, exceptions, and 
of the facts in all of said four cases; and this stipulation 
when signed and approved by the trial judge and filed with 
the clerk of the district court and then certified to the 
supreme court, together with a transcript of the final judg- 
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ments in said actions, shall constitute a complete ‘case 
stated’ under rule fourteen of the supreme court. Said 
four actions shall be docketed and determined as one case 
in the supreme court.” Then follows so much of the plead- 
ings and agreed facts in the case as are necessary for pre- 
sentation of the questions of law relied on by the respec- 
tive parties, and an agreed statement of the law questions 
involved and controverted. In each case there is also a 
transcript of the record containing the final judgment. 

It appears from the case stated that a school district 
of Dodge county entered into a contract for the erection 
of a high school building in Fremont. The contractor 
agreed “to furnish the work and material and to clear and 
level the grounds.” The contractor entered into a bond 
with the Lion Bonding & Surety Company as surety, in 
which the contractor and the bonding company are “held 
and firmly bound unto the school district of Fremont, in 
the county of Dodge, in the state of Nebraska, second party, 
for all liability of the first party for all bills for work, 
labor and materials to be incurred in connection with the 
contract.” The suits were prosecuted upon the bond. The 
plaintiffs asked that attorney’s fees be taxed in their 
favor, which the court refused. The defendants contend 
that the court allowed items of recovery which are not 
properly allowed in such actions. These are the two ques- 
tions presented. 

1. Should the court have taxed the attorney’s fees as 
costs in the case? Section 1, ch. 234, Laws 1918, provides 
for such fees. It appears to be conceded that the bond 
upon which these actions are brought is, as between the 
school district and the contractor, within the terms of this 
statute. The bonding company contends that this statute 
has no application to bonds entered into before the stat- 
ute took effect, and in this we think that the bonding com- 
pany is correct. The statute of 1873 provided for the al- 
lowance and recovery of attorney’s fees in certain actions. 
This statute was repealed in 1879. In White v. Rourke, 
11 Neb. 519, it was held that “the repeal did not affect con- 
tracts entered into prior to” the repeal, and in Bond v. 
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Dolby, 17 Neb. 491, it was held that an attorney’s fee 
was properly allowed upon the foreclosure of a mortgage 
which provided for such attorney’s fee and was executed 
before the repealing act of 1879 took effect. The act of 
1913 is quite analogous to the act of 1873, and by those 
decisions the allowance of attorney’s fees under the stat- 
ute depends upon the existence of the statute at the time of 
entering into the contract. It seems clear that the legis- 
lature by the act of 1918 did not intend to impair the obli- 
gations of existing contracts. 

2. It appears ‘from the case stated that the dcaies of 
the court included various items of credit for lumber and 
material, some of which the defendant contends were im- 
properly allowed. The nature of these items, so far as is 
necessary to an understanding of the controversy, will be 
stated in connection with the discussion thereof. In F%- 
delity & Deposit Co. v. Parkinson, 68 Neb. 319, the peti- 
tion of the plaintiff alleged that he furnished to the de- 
fendant, “for the construction of said building, material 
and labor to the amount and value of $921.78,” and al- 
leged that there was a balance due the plaintiff “for the 
work and labor so furnished.” The judgment of the court 
was for $127.70 “for material and labor furnished by the 
plaintiff.” The statute, as it existed then, did not include 
inaterialmen, and because the judgment was for both ma- 
terial and labor, instead of being for labor exclusively, 
it was reversed. The reversal is expressly put upon that 
ground. In the syllabus, however, it is said: “It is doubt- 
ful if the subcontractor who furnishes work and material 
in the construction of such building is within the terms 
of the statute.” And in fhe opinion, after quoting from 
New York cases, it is said: “These cases, with which we 
are inclined to agree, seem to imply that a statute like the 
one. under consideration is intended for the protection of 
the laborer who does the manual labor on the building, 
’ and not for the contractor who furnishes both labor and 
material in the construction of the work embraced within 
the contract.” But it is expressly said that the court does 
not pass upon that question, both because it was not argued 
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on the submission of the case, and because the case “will 
have to be reversed for the reason that the judgment was 
given for labor and material, while the suit was brought 
for labor alone.” The doubt in the opinion as to whether 
a contractor who furnishes labor in the construction of 
the work is entitled to a lien is derived from the opinion 
of the court of appeals of New York in Mf{cCluskey v. Crom- 
well, 11 N. Y. 598; but upon examination of that case it 
will be found that it does not justify such doubt. In that 
case the contract of sureties, which follows substantially 
the language of their statute, guaranteed that the con- 
tractor “shall and do well and truly pay or cause to be 
paid in full the wages stipulated and agreed to be paid 
to each and every laborer employed by him or his agent 
or agents, in the construction of the work.” The court 
held that the subcontractor and the laborers employed by 
the subcontractor were not employed by the contractor 
himself, and therefore were not within the terms of the 
eontract and the bond. This proposition is reasoned ex- 
tensively by the court, and in conclusion the court said: 
“The courts can neither usurp the functions of the legis- 
lature, by doing or assuming as done what they may think 
should have been done in the way of legislation, or take 
the place of contracting parties, and vary the terms of 
their agreements to meet any supposed equities.” 

The statute in force when the contracts in the cases 
at bar were made was enacted in 1889. Laws 1889, ch. 28. 
The act is entitled “An act to secure the payment of me- 
chanics’ and laborers’ wages on all public buildings where 
the provisions of the general mechanics’ lien laws do not 
apply.” It requires the public officers to take from the 
contractor a bond “conditioned for the payment of all la- 
borers and mechanics for labor that shall be performed in 
the erecting, furnishing or repairing of the building, or in 
performing the contract.” When this statute was enacted 
the general mechanics’ lien law provided: “Any person 
or subcontractor who shall perform any labor for or fur- 
nish any material or machinery or fixtures for any of the 
purposes mentioned in the first section of this act, to the 
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contractor or any subcontractor, who shall desire to se- 
cure a lien upon any of the structures mentioned in said 
section, may file a sworn statement, * * * and, if the 
contractor does not pay such person or subcontractor for 
the same, such subcontractor or person shall have a lien 
for the amount due for such labor or material, machinery 
and fixtures.” Comp. St. 1881, ch. 54, sec. 2. This statute 
gave the subcontractor and the laborers employed by him 
a lien for the material furnished and labor performed, and 
it seems clear that the statute now under consideration 
intended to furnish laborers with equivalent security for 
labor performed on public buildings where no lien was 
allowed. It expressly guaranteed compensation for labor 
“performed in the erecting, furnishing or repairing the 
building, or in performing the contract.” To give the 
proper force and effect to the words “or in performing the 
contract,” they must be construed to include all labor re- 
quired to perform the contract with the proper authorities. 

In Des Moines Bridge & Iron Works v. Maraen & Ro- 
ahr, 87 Neb. 684, it is held that, when the contractor has 
“agreed to furnish the material, machinery, appliances 
und labor necessary for the construction of, and construct, 
equip and fully build, a courthouse,” and the bond of the 
surety is conditioned “that if the said Marxen & Rokahr 
shall well and truly keep and perform all the conditions of 
this contract on their part to be kept and performed, and 
shall indemnify and make payment and save the said Sew- 
ard county harmless as therein stipulated, then this obliga- 
tion shall be of no effect,” the bond is a common-law con- 
tract, and the surety assumes “an obligation to pay the 
subcontractors and materialmen, as well as the laborers 
and mechanics engaged in constructing the courthouse re- 
ferred to.” That case recognizes a conflict in the authori- 
ties, citing some of them, and bases the conclusion upon 
vur own decisions, some of which are also cited with ap- 
proval, and others distinguished. 

The act of 1913 (Laws 1918, ch. 170; Rev. St. 1913, sec. 
3840) for the first time extended like security to material- 

98Neb.3 
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men. We conclude, then, that in these actions the surety 
company was by virtue of the statute liable for all labor 
necessarily employed in performing the contract entered 
into with the public authorities. These contracts were en- 
tered into before the act of 1913 took effect, and, as to the 
material furnished, the bond is exclusively a common-law 
contract, and is to be construed as such, The condition in 
this bond is that the company is bound “for all liability of 
the first party for all bills for work, labor and materials 
to be incurred in connection with the contract herein re- 
ferred to.” The liability of the surety is also stated in this 
contract in the following words: “Shall promptly pay all 
bills for work, labor and materials performed or furnished _ 
in and about said work.” This contract covers labor per- 
formed, and, as we have said, is not regarded as in conflict 
with the statutes. 

” Plaintiff’s counsel insists that the words “in connection 
with the contract” must be construed to protect “all par- 
ties becoming creditors of the contractor.’ Of course, he 
means creditors “in connection with the contract,” but he 
does not state any plain rule by which it can be determined 
with certainty what creditors must be considered as hav- 
ing become such in connection with the contract with the 
school district. The necessity of such a plain distinction 
is obvious. If the contractor whose business was to take 
such contracts from time to time should, while engaged 
in this particular work, purchase wagons with which to 
deliver his materials, with the expectation of using them 
similarly in other work for years afterwards, the bill for 
such wagons might in some sense, perhaps, be said to be 
in connection with this contract, but surely not within the 
contemplation of the parties. What, then, might be rea- 
sonably contemplated by the parties from a fair construc- 
tion of the language used? The surety guarantees that 
the contractor will pay for all work and labor performed 
and for all material furnished ‘in and about said work.” 
This is the last expression of that matter in the contract, 
and it is agreed that if this is complied with the bond shall 
be void. The “work” is the construction of the building 
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and removal of the debris. The labor and materials in- 
volved in that “work” were evidently what was contem- 
plated by the parties to the contract. If the contractor 
bought his materials in Chicago and paid the freight 
charges thereon to Fremont, the cost to him of the mate- 
rials at Fremont would include the freight charges, and 
likewise, if he paid drayage to the building site, the cost 
of the materials that went into the building would in- 
clude drayage also. Labor and materials that enter into 
the structure or are consumed in or about the work may be 
recovered for in such action, but not “for tools and appli- 
ances which are the property of the contractors and may 
be used from time to time in other works and upon other 
contracts, and which are not consumed in the work or 
which do not go as a part of the building or improvement 
and necessarily enter therein.” Ninneman v. City of Lew- 
iston, 23 Idaho, 169. Such tools and appliances would, 
of course, include machinery and rope used for hoisting, 
and, as the use of snch tools and machinery cannot be re- 
covered for, neither can repairs or oil or fuel used in 
operating such machinery. Lumber for concrete forms, if 
consumed in constructing the building, would constitute 
material used. 

In these cases such lumber to the value of $6,874.65 was 
used and consumed, except the comparatively insignifi- 
cant amount of $70. The court allowed for the full value 
of the lumber so used. which had not been paid for, mak- 
ing no reduction for the $70 which was realized by the 
contractor and was not consumed in the work. This item 
was so small in comparison with the whole amount of lum- 
ber furnished that it may be said that the lumber fur- 
nished was practically consumed in the work. And, for 
the same reason, the court was right in not deducting 10 
cents for each cement sack. The case stated shows that 
cement was furnished in sacks, and that by agreement the 
contractor was to be allowed 10 cents for each sack re- 
turned. There were 279 sacks not returned. There is 
no presumption that it is practicable to return all the 
sacks in which the cement is furnished, and; as this mate- 
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rial could not be furnished without the sacks, they are 
practically a part of the material furnished and consumed 
in the work. 

The judgment in the case of the Nye-Schneider-Fowler 
Company included. an item of $44.05 for coal used in run- 
ning the hoisting engine. This was erroneous, and that 
judgment will be reversed, unless the plaintiff files in this 
court a remittitur in that amount within 30 days. If,such 
remittitur is filed, the judgment will be affirmed. A sim- 
ilar item of $12.70 was allowed in the judgment of Hotch- 
kiss et al., and the same order will be entered. In the 
judgment of Thomas & Courtright Hardware Company 
was improperly included $26.36 and $17.55 for articles 
used by the contractor, but which were not consumed and 
did not enter into the structure. The same order, there- 
fore, will be entered as to those items. The judgment of 
Orvis Clark was wholly for drayage properly included. 
That judgment is therefore affirmed, with costs. In the 
other three cases, the costs in this court will be taxed to 
the party incurring the same. 

JUDGMENT ACCORDINGLY. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 


STATE, BX REL, ANTON PINKOS ET AL., APPELLANTS, V. 
Rovert H. Rick, APPELLER. 


Fitep Marcu 13, 1915. No. 18903. 


1. Mandamus: Orricers: PERroRMANCE oF Duties. The discretion of a 
public officer cannot be controlled by mandamus, but when a 
specific duty is made plain by statute, and the officer is not given 
any discretion in the matter, one for whose benefit the duty is to 
be performed may compel its performance by mandamus. 


2. Appeal: SupERSEDEAS: CONDITIONS: FORECLOSURE. Upon decree 
of strict foreclosure of a contract of sale of real estate, the super- 
sedeas bond upon appeal to this court should contain the condi- 
tion that the defendant will pay the reasonable value of the use 
of the premises pending the appeal if the decree is finally affirmed. 
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APPEAL from the district court for Antelope county: 
Anson A. WELCH, JupGe. Affirmed. 


B. F. Good, H. D. Kilbourn and A. M. Bunting, for ap- 
pellants. 


Ralph M. Kryger, Lyle i. Jackson aud O. A. Williams, 
contra. 


SEDGWICK, J. 

Harry Thissen obtained a judgment in the district court 
for Antelope county against these plaintiffs, Anton Pinkos 
et al., foreclosing a contract of sale of real estate. The 
decree of strict foreclosure found the amount due Mr. 
Thissen and directed its payment on or before a day fixed 
in the decree, with interest, and continued: “If said pay- 
ment is made as above provided, said plaintiff to convey 
to defendants the above described premises, by a good and 
sufficient deed.” But, if payment was not made as di- 
rected, then the defendants “shall be forever barred and 
foreclosed of all interest, either vested or contingent, and 
all equity of redemption, in said premises, and final writ 
of ouster to issue and plaintiff be put in possession of said 
premises.” The defendants applied to the court for a 
supersedeas and to fix the amount of the bond. The court 
allowed the supersedeas and directed that the bond be 
“conditioned that defendants will prosecute appeal with- 
out unreasonable delay; will not, during pendency of ap- 
peal, commit, or suffer to be committed, on said premises, 
waste of any character whatsoever; that defendants will 
pay all costs, and also pay to plaintiff the reasonable value 
of the use and occupation of said premises from December 
1, 1914, until delivery of possession of said premises to 
plaintiff, if this decree be affirmed.” The defendants in 
that case tendered to the clerk of the court a bond for his 
approval, and the clerk refused to approve the same be 
cause it did not contain the condition to “pay to plaintiff 
the reasonable value of the use and occupation of said 
premises,” as directed by the court. The defendants in 
that case then brought this action in mandamus against 
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the clerk to require him to approve the bond. The district 
court found in favor of the defendant and dismissed the 
proceedings, and the plaintiffs herein have appealed. 

1. The first contention 1s that mandamus is not the 
proper remedy. It is, of course, well settled that manda- 
mus cannot be used to control the discretion of a public 
officer. The plaintiffs however, insist that the statute 
fixes the bond, and that the order of the court requiring 
this additional condition was without, jurisdiction and of 
no effect, so that the clerk had no discretion in the matter. 
Under such circumstances mandamus would be the proper 
remedy. 

2. The principal question in this case is as to whether 
the court had jurisdiction to direct that the bond contain 
this condition, to pay the reasonable value for the use and 
occupation of the premises while the case was pending if 
the decree of foreclosure was affirmed. The statute for- 
merly provided for a supersedeas in such case without this 
condition, but chapter 126, Laws 1903, amended this stat- 
ute in this regard, and provided that, when the decree 
“directs the sale or delivery of possession of real estate, 
* * * and if the appeal be from an order of confirma- 
tion of sale the bond shall be further conditioned, if the 
appellant will pay to the purchaser the value of the use 
and occupation of the property from the date of the un- 
dertaking until the delivery of the possession if the order 
appealed from be affirmed.” The decree of strict fore- 
closure is equivalent to the confirmation of sale in an ordi- 
nary foreclosure and comes within the meaning of this 
section. The court, therefore, did right in requiring this 
condition in the bond, and the clerk was not required to 
approve the bond without that condition. See Hseritt v. 
Michdelson, 73 Neb. 684, and on rehearing, 640, where a 
somewhat similar question is considered. 

The judgment of the district court is therefore 

AFFIRMED. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 
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JOSEPH MATICKA, APPELLEE, V. Epwarp BH. JENSEN, 
APPELLANT. 


Firep Marcy 18, 1915. No. 17859. 


Highways: ESTABLISHMENT BY User. Where, after an attempt has been 
made to lay out a public road across open prairie land, which, 
through failure to comply with statutory requirements, fails to 
legally establish such road, the public enters upon and uses the 
same as a public road, and the owner of the land traversed thereby 
fences his land on each side of the road along the entire line there- 
of, cultivating the land on one side, and using that on the other 
side as a pasture, and these conditions continue to exist for ten 
years or more, the irregularity in the original proceeding will be 
held cured, and such land thereby becomes and will remain a public 
road until vacated or abandoned, as provided by law. 


APPEAL from the district court for Howard county: 
JAMES N. Pau, Juper. Affirmed. 


W. H. Thompson, for appellant. 
T. T. Bell, contra, 


HAMER, J. 

The plaintiff is the road overseer. He brouglit an action 
in Howard county, seeking to enjoin the defendant from 
fencing in and plowing up an alleged highway. The cause 
was tried before the Honorable James N. Paul, one of the 
judges of the district court. The defendant had filed a mo- 
tion to dissolve the injunction granted at the commence- 
ment of the case. The case came on for trial on the peti- 
tion and answer in the main case. There was an effort to 
punish the defendant for contempt. The court reserved his 
decision on the order to show cause why the defendant 
should not be attached for contempt until a full hearing 
should be had. The trial was on May 10, 1912. The jour- 
nal entry of the trial recites: “The court, after hearing 
the evidence and argument of counsel, and after considera- 
tion, and being fully advised in the premises, finds on the 
issues joined that a county road exists on and across the 
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northeast quarter of section twenty-nine (29) township 
sixteen (16) north of range ten (10) west, of the sixth P. 
M., in Howard county, Nebraska, near the northeast cor- 
ner thereof, cutting off about twelve acres in said corner; 
that said road was established in the year 1883, and the 
same has been in continuous use by the public generally 
from said date up to November, 1911; that said road has 
been unlawfully closed and fenced by the defendant, Ed- 
ward E. Jensen, and said fences are now across, upon and 
obstructing public travel along and on said road. On the 
main cause in this case, it is considered and adjudged by 
the court that a mandatory injunction issue commanding 
Idward E. Jensen, defendant herein, to remove any and 
all obstructions of whatever nature or kind, either in, on, 
over, or across said road, and that he open said road 66 feet 
wide over and across said land, and that he do so within 
five days after notice of this injunction and order; and the 
said defendant is enjoined from (in) any manner obstruct- 
ing said road or interfering with public travel on, along 
and over said road henceforth.” There was a further 
finding that the defendant was not guilty of contempt in 
disobeying the temporary injunction. [from the order 
made the defendant appeals. 

On May 17, 1912, a further order was made: “That the 
defendant, Edward E. Jensen, take down and remove all 
fences and other obstructions in, on, over and across the 
public highway running across the northeast quarter of 
section 29, in township 16, range 10, in Howard county, 
Nebraska, near the northeast corner of said quarter sec- 
tion, and he, the said Edward E. Jensen, is further en- 
joined from erecting, placing upon or causing to be erected 
or placed upon, or in, by himself, his agents, attorneys or 
employees, any fence or obstruction in, over or upon said 
highway, and from digging, plowing or in any manner 
damaging said highway, and from in any manner inter- 
fering with public travel on and along said highway; and 
the said Edward E. Jensen is further ordered to remove 
all such obstructions and keep said highway clear there- 
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from for a width of 66 feet at all points across the said 
northeast corner of said quarter section.” 

The evidence shows that in 1883 a petition was filed by 
13 resident taxpayers in the vicinity of the road in ques- 
tion, asking for the laying out of the road. The evidence 
does not show that any of the statutory requirements for 
the laying out of public roads was subsequently complied 
with. The only other evidence of any action that was 
taken is an entry in the commissioners’ record as follows: 
“On motion, the road petition, filed by Michael Chmielecki 
et al. was granted as prayed for.” After these informal 
proceedings were had the public continued to travel across 
defendant’s land by substantially the same route as there- 
tofore; the only variation being a slight change of a few 
rods at one end of the road caused by the construction of a 
fence. This change was made about 21 years prior to the 
time of the trial of this suit. Therefore the public gradu- 
ally used the road in question as a public road, and the 
owner of the land traversed thereby fenced his land on 
each side of the road along the entire line thereof, cultivat- 
ing the land to crop on one side, and using the land on the 
other side as a pasture. These conditions continued to 
exist for at least 15 or 20 years prior to the time defendant 
attempted to close the road. 

The defendant relies upon two defenses: (1) That no 
road was ever legally laid out across his land, which is 
true. (2) That he closed the road by permission of the 
county commissioners under an agreement made with them 
that if he would grade the road on the section line around 
the northeast corner of his land, so as to connect the sec- 
tion line road at the point where the road in controversy 
left the east line of his land with the section line road 
where the road in question connected therewith on the 
north line of his section, and put a culvert over a draw 
which would have to be crossed by the grade mentioned, 
all at his own expense, except as to the material for the’ 
- culvert, which the commissioners agreed to furnish, they 
would waive and relinquish the right to use the road in 
controversy ; that he performed the work as agreed, at an 
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expense of about $300, and gave a roadway around the 
northeast corner of his land for the purpose of connecting 
up with the section line roads; that when the work was 
completed the commissioners examined it and found it 
to be in accordance with the agreement, approved it, and 
then told him that he could close up the road in question; 
that the traveling public knew he was doing this work at 
the time it was being done and the purpose for which he 
was doing it, and that the plaintiff, as road overseer, and 
the public are now estopped to his closing the road. This 
contention, of course, must fail. The irregularity in the 
proceedings for laying out the road, in 1883, was cured by 
the subsequent use of the public for more than ten years, 
the right to which use was recognized and acquiesced in by 
the owner of the land in the construction of the fences 
along both sides of the road as above shown, and in permit- 
ting the use of the road by the public without objection for 
so long a period of time. The road having been thus es- 
tablished, it will remain a public road until vacated or 
abandoned, as provided by law. The judgment of the 
district court was right, and it is 
AFFIRMED. 


Lerron, Rosse and Sepewick, JJ., not sitting. 


Epira B. COPELAND, APPELLEE, v. OMAHA &. CoUNCIL 
Buurrs STREET RAILWAY COMPANY, APPELLANT. 


Firep Marcy 13, 1915. No. 17929. 


i Appeal: Finpincs: Evipence. On a controverted question of fact, 
the finding of the jury will not be disturbed if there is evidence 
tending to support it, unless it is clearly wrong. 


2. Carriers: InJuRY TO PASSENGER: NEGLIGENCE: PRESUMPTION. When it 
appears in an action against a common carrier for personal in- 
jury caused by the negligence of the carrier that some defect 
in the appliances of the carrier, or some act of its employees in 
the conduct of its business, contributed to the accident which caused 
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the injury complained of, a presumption of negligence on the part. 
of the carrier arises, and, unless there is evidence against the 
presumption, it will be sufficient to establish the allegation of 
negligence of the carrier. 


3. Trial: Instructions. The defendant is not entitled to an instruc- 
tion that the jury should not be governed by sympathy for the 
plaintiff, nothing having transpired to indicate that the jurors were 
unmindful of their sworn duty. 


: Discrerion. The giving of such an instruction is 
within the discretion of the trial court. 


ArpEAL from the district court for Douglas county: 
ABRAHAM L. Surron, Juper. Affirmed. 


John L. Webster, W. J. Connell and William Ross King, 
for appellant. : 


Wymer Dressler, contra. 


HAMER, J. 

This action was brought by the plaintiff in the district 
court for Douglas county, Nebraska, to recover damages 
for personal injuries alleged to have been sustained while 
the plaintiff was a passenger on a street car in Omaha on 
the Lith day of November, 1907. The plaintiff claims that 
the injury was sustained because of the careless and sud- 
den starting of the car while the plaintiff was alighting 
therefrom. The basis of the plaintiff’s claim is negligence 
upon the part of the street car company. The case was tried 
before Judge Sutton and a jury. There was a verdict for 
the plaintiff, assessing her damages at $2,000, and on this 
verdict a judgment was rendered, from which’ an appeal is 
taken to this court. 

The plaintiff, Edith B. Copeland, claims to have been 
injured while alighting from one of the cars of the defend- 
ant company. She claims that she sustained a fracture 
of the coccyx by reason of the sudden starting of the car 
while she was in the act of alighting at Fourteenth and 
Douglas streets, Omaha. She claims to have boarded the 
car at Seventeenth and Nicholas streets. She was on her 
wav to the Burlington headquarters. It was necessary for 
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her to alight from a car south-bound on Fourteenth street 
at Dodge street, and to transfer to a car going east on 
Dodge street, known as the “Dodge” car. Mrs. Copeland 
claims that the cay known as the “South Omaha” car, from 
which she was in the habit of transferring at Fourteenth 
and Dodge streets to the Dotlge street car, stopped on this 
particular morning at the southwest corner of the inter- 
section. She says that she generally left her home on the 
7:30 A. M. car, which takes about 10 to 15 minutes to get 
to Fourteenth and Dodge streets, and that it would not 
have been more than 8 minutes at the most either way 
from 7:45 a. M. when she alighted that morning from the 
South Omaha car at Fourteenth and Dodge streets. She 
further claims that she got to work that morning by 8 
o’clock at the auditor’s office in the Burlington headquar- 
ters at the corner of Tenth and Farnam streets. She testi- 
fied that there were several persons, men and women, who 
alighted from the car at the time she got off, and that she 
was the last person to get off; that as she was in the act 
of getting off the conductor rang tle bell and caused the 
car to start forward. She claims that she was stepping 
from the lower step at the rear of the car to the street ; that 
she released her hand just as the car started; and that the 
sudden movement of the car caused her to fall and to 
strike tle end of her spine upon the edge of the car steps. 
In her testimony she claims that the conductor paid no 
attention to her, except to laugh at her, and that he went 
on without stopping his car. She appears to have been 
unable to get the number of the car. She could not re- 
member whether either of the four conductors brought be- 
fore her at the trial was the conductor who had charge 
of the car. A gentleman passenger came to her assistance, 
but she did not know this gentleman, and has not since 
seen him. She testified that she avose to her feet and 
proceeded to the southeast corner of the intersection, 
where she boarded an east-bound car, and thereafter 
alighted at Tenth and Farnam streets, from which she 
proceeded directly to the auditor’s office in the Burlington _ 
headquarters building. She worked as usual that day. 
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She sat at her desk, and at night took a car and transferred 
at Fourteenth and Dodge streets. Plaintiff testified that 
prior to her injury she was not nervous; that she did not 
suffer from pains in her back; that she did not have head- 
aches; that she did not have any shooting pains up and 
down her spinal column; that she had no ailments of the 
back and spine. She testified that after she received the 
injury she suffered in that way; that she often had head- 
aches; that she had shooting pains up and down her spine 
all the time; that she could not sit comfortably, except on 
one side, and that if she attempted to sit straight she could 
not get up; that her hips were affected by the changes of 
the weather, and that she had pains in her hips whenever 
the weather changed; that she had soreness along her 
spine; that she had pain all the time; that the pain crept 
up the spine from the place of injury. She seems to have 
been unable to sleep well at night, and her husband would 
massage the muscles with alcohol; that he did this for the 
purpose of relieving the pain; that she had not been free 
from pain since she received the injury up to the day she 
testified. She is shown to have one child. 

Dr. Alonzo E. Mack, her physician, testified that he had 
been practicing medicine in Omaha for 16 years; that he 
had known the plaintiff for 20 years; that when he first 
became acquainted with her she was 7 or 8 years old; that 
he had been her physician 16 years; that he was acquainted 
with her general physical condition prior to November 11, 
1907, and that her condition was good before that time. 
He then testified that in the latter part of December, 1907, 
she came to his office and complained of a pain in her back 
and referred to the lower part of the spine; that he ex- 
amined her back and lower part of her spine, and found 
a fracture of the coccyx. He then describes the coccyx as 
composed usually of four small bones, called vertebrae, 
set at the end of the spine; that the usual length is from 
three to four inches; that these small vertebrae may he 
three, or, four or five, but four is the usual number. He 
then further describes the coccyx as being slightly curved 
with the point forward; that in the case of the plaintiff 
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it was pointing directly forward, and that it was frac- 
tured at the middle joint, and therefore, that there were 
two vertebrae dislocated or broken off. He then testified 
that the coccyx serves as an attachment for muscles and is 
a protection to the nerves; that there are important nerves 
in the vicinity; that these nerves come to a sort of a center 
at the coccyx, and that a fracture of the bones causes pain ; 
that, if the support for the muscles which control the 
bowels should be broken, every movement of the bowels 
would cause pain to the patient; that the natural and 
necessary result of a fracture of the coccyx would be pain 
more or less constant and continuous; that it would be a 
constant irritant, and that its effect would become best. 
marked as time went on; that unless one should be in- 
formed by some competent person he might not know that 
the coccyx bone was fractured, and might not at once rush 
to a physician. He testified that he had observed Mrs. 
Copeland’s physical condition from time to time since 
1907, and that she was nervous; that she was more nervous 
at the time of the trial than she was a year prior to that 
time; that she was growing more and more nervous; that 
her fractured coccyx bone remains the same, and that the 
ultimate result must be “a physical and nervous break- 
down.” “Q. What do you say as to whether Mrs. Cope- 
land’s present condition—that is, her fractured coccyx 
bone—is a temporary or permanent injury? A. Perma- 
nent.” On cross-examination he testified that the plaintiff 
was married; that she had the care of a little child at night 
and also in the day time, and that this, with her present 
condition, would be one of the natural contributing causes 
to her nervousness; that nervousness and nervous collapse 
are so frequent that a large number of specialists have 
for years engaged in the special practice in Omaha; that 
besides these specialists every reputable physician and 
surgeon has cases of this kind; that the witness himself 
had quite a number of these cases at the time he testified. 
The witness could not tell how long the injury had occur- 
red to the plaintiff before she came to his office. He did 
not seem to think that it would be difficult to treat the 
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plaintiff for the injury, and that treatment could be cn 
efficient remedy. “Q. Would you say that her condition, 
as induced by the fractured coccyx, is at this time aggra- 
vated, or not? A. Yes, sir.” He further testified that - 
after a number of years the patient would have decreased 
vitality and loss of resistance, and that there was an ele 
ment of greater danger now than at the time the injury 
was received. The husband of the plaintiff testified that 
many times he massaged Mrs. Copeland with alcohol. 

It is the contention of the defendant that the injury 
claimed by the plaintiff never occurred. It is also claimed 
that the court erred in excluding the rule or custom of de- 
fendant’s employees in reporting accidents. We are unable 
to see that there was any prejudice to the defendant in this 
ruling. The particular conductor in charge of the car 
would not know whether the plaintiff was injured, unless 
she complained then and there of the injury. Merely slip- 
ping and falling in the snow would not of itself be a seri- 
ous matter in the mind of the conductor, unless attended 
with apparent serious consequences. That the conductor 
made no report was probably due to the fact that he did 
not consider the plaintiff was injured. In any event the 
ruling of the court was not a bar to any fact sought to be 
proved by the defendant. 

It is claimed that the court erred in refusing to give in- 
struction No. 4, requested by the defendant, cautioning the 
jury against being influenced by sympathy for the plain- 
tiff. It is claimed that there was no instruction of this 
character in the court’s charge, and therefore that the fail- 
ure of the court to give an instruction upon this point was 
prejudicial. We think this matter was one of discretion. 
It does not follow that the jury were about to be improp- 
erly influenced because of the -testimony of the plaintiff 
and of witnesses whose testimony tended to corroborate 
her. “The trial judge ‘is in a position to observe and know 
whether the situation is such as to render snch cautionary 
instruction necessary to a due administration of justice, 
and if, in his opinion, they are not, his refusal to give them 
cannot ordinarily be assigned for error.’” Blashfield, In- 
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structions to Juries, sec. 344. See, also, Birmingham Fire 
Ins. Co. v. Pulver, 126 Il. 329; Central Branch Union P. R. 
Co. v. Andrews, 41 Kan. 370. The parties are certainly 
not entitled to a cautionary instruction of this character, 
in the absence of special circumstances connected with the 
trial which would make such instruction essential to a 
fair trial. The defendant is not entitled to an instruction 
that the jury must be guided solely by the evidence, and 
should not be governed by sympathy for the plaintiff, 
nothing having transpired to indicate that the jurors were 
unmindful of their sworn duty. Johnson v. St. Lows & 
S. R. Co., 173 Mo. 307. We are unable to see anything 
in the case of a pitiful character or which would be calcu- 
lated to excite unusual sympathy in the jury. There was, 
so far as we are able to see, no abuse of discretion on the 
part of the trial court because he failed to give such an 
instruction, or the instruction requested. 

The next point urged by the appellant is that the court 
did not give sufficient prominence to the contention of the 
defendant that the plaintiff’s story was false, and that no 
such accident had ever occurred. We are unable to see any 
error upon the part of the trial court because of anything 
shown in this contention. When the plaintiff has shown 
that she was a passenger on the defendant’s street car, and 
that she was injured by the sudden starting of the car 
while in the act of alighting therefrom, such a situation 
would seem to raise the presumption that the defendant 
was negligent. In Lincoln Traction Co. v. Shepherd, 74 
Neb. 374, it is said in the body of the opinion: “When a 
passenger is injured through some defect in the appliances 
of the carrier, or some act that is done by its employees 
in the conduct of the business, a presumption of negligence 
on the part of the carrier arises, and this presumption is 
sufficient, in the absence of any other evidence upon the 
subject, to supply the proof demanded of the plaintiff 
upon that point and establishes prima facie the negligence 
of the carrier.” 

The serious contention of the defendant would seem to 
be that the accident never happened. The plaintiff has 
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testified that it did happen. That matter has been sub- 
mitted to the jury. They have found against the conten- 
tion of the defendant. Apparently the defendant had a 
fair trial. We are unable to see any good reason for dis- 
turbing the verdict. The judgment of the district court is 
AFFIRMED. 
Fawcett, J., not sitting. 


LOGAN VALLEY BANK, APPELLEE, V. MARTIN CHRISTENSEN 
ET AL., APPELLANTS. 


Fitep Marcu 13, 1915. No. 17978. 


1, Parol Evidence: Deeps: ConsipERATION. The true consideration for 
a deed of conveyance of real estate may be shown by parol evi- 
dence, although the deed recites a consideration. 


2. Appeal in Equity: TrraL pz Novo. Upon appeal to this court, an 
equity cause is tried de novo, without reference to the decision in 
the district court; but, when the trial court has evidently relied 
upon the testimony of a witness examined before him orally, this 
court will regard that fact in weighing the testimony of such 
witness. 


3. Contracts: CONSIDERATION: SUFFICIENCY OF EvIpENCE. The evidence 
indicated in the opinion is found sufficient to support the findings 
and decree of the trial court. 


APPEAL from the district court for Dodge county: 
ConRaD HOLLENBECK, JUDGE. A/firmed. 


Baldrige, Keller & Keller, for appellants. 
C. EH. Abbott, contra. 


HAMER, J. 


Martin Christensen, appellee, carried on a general mer- 
chandise business at Uehling, in Dodge county, Nebraska, 
prior to September 5, 1911. About that time he had diffi- 
culty in realizing money out of his assets. Freeman P. 

98Neb.4 
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Kirkendall & Company of Omaha were his principal credi- 
tors. Christensen’s stock and fixtures invoiced between 
$8,000 and $9,000, and he had accounts and bills receivable 
amounting to about $1,800. He also had his store building 
and lot in Uehling (lot 15, in block 9). fe also had a 
dwelling-house and two lots, being lots 6 and 7, in block 
18, Uehling, and worth about $1,700. This dwelling-house 
and the lots on which the same was situate constituted 
his homestead. Christensen borrowed sums of money from 
the plaintiff, the Logan Valley Bank, and paid the same to 
merchandise creditors. He owed the hank $2,000. Chris- 
tensen’s total indebtedness was about $10,000, of which the 
sum of $8,000 was due to his commercial creditors. The 
sum of $2,000 due to the Logan Valley Bank was secured 
by a real estate mortgage on the homestead and store 
building. Christensen met the appellant Kirkendall in 
Omaha and talked over the facts with him. On Septem- 
ber 5 they together agreed orally that Kirkendall would 
take over Christensen’s business, his stock, fixtures, bills, 
and accounts receivable, and also his business real estate. 
Kirkendall was to discharge Christensen’s wholesale obli- 
gations. <A bill of sale of Christensen’s personal property 
to Kirkendall as trustee was drawn up that day and 
signed, witnessed and acknowledged in Douglas county. 
A mercantile adjuster named Pearson went up to Uehling 
to invoice the stock. The stock was invoiced and the bills 
and accounts receivable were examined. A deed was exc- 
cuted by Christensen and his wife to Freeman P. Kirken- 
dall as grantee. Kirkendall took over the stock, the fix- 
tures, the bills, and accounts receivable, and the business 
real estate. In the bill of sale the consideration named 
is “one dollar and other valuable consideration.” The 
only instruments executed seem to have been the bill of 
sale and the deed. There was no written agreement nor 
any written evidence of what constituted the “other valu- 
able consideration.” 

The bank commenced foreclosure proceedings on its 
mortgage. Mr. Christensen and wife and Mr. Kirkendall 
were made parties defendant. Mr. Christensen answered 
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and alleged that, in consideration of the transfer of the 
property to Kirkendall, Mr. Kirkendall agreed to pay the 
bank’s mortgage of $2,000. This Mr. Kirkendall denied. 
The court found the issues in favor of Mr. and Mrs. Chris- 
tensen. The decree in the foreclosure suit, after finding 
the amount due upon the bank’s mortgage, provided: “It 
is further considered, ordered, and decreed that lot 15, in 
block 9, of the village of Uehling, Nebraska, aforesaid, be 
first sold by said sheriff, and that if the same be sufficient 
to pay the amount aforesaid, with interest and costs, that 
lots 6 and 7, in block 18, aforesaid, be not sold; and that 
if the money arising from the sale of lot 15, block 9, afore- 
said, shall be insufficient to pay the amount due to the 
plaintiff, with interest and costs, that lots 6 and 7, block 
18, aforesaid, be sold, that upon the confirmation of such 
sale the defendant Martin Christensen will be entitled to 
apply to the court for an order and judgment that the 
defendant Freeman P. Kirkendall shall pay to the said 
defendant Martin Christensen the amount of such defi- 
ciency so satisfied out of lots 6 and 7, in block 18, the home- 
stead of the said Martin Christensen and Magrehte Chris- 
tensen, together with interest thereon from date of such 
report.” 

It appears to have been stipulated at the commence- 
ment of the trial that Kirkendall agreed to pay the mer- 
cantile creditors. Whether he also agreed to pay the se- 
cured claims to the bank was by stipulation left open for 
proof. At the trial Mr. Kirkendall did not appear and 
did not testify. Christensen testified that he voluntarily 
went down to Omaha; that Kirkendall, after hearing a 
full statement of the facts, agreed to pay all of Christen- 
sen’s indebtedness; that he agreed to turn over to Kirken- 
dall all of his property; that he explained to Kirkendall 
how much he owed the bank and how much he owed the 
building and loan association on the store building. He 
said that he had a slip of everything, and that everything 
was laid before the creditors; that Kirkendall agreed to 
pay everything. Christensen ran the store three months 
for Kirkendall for $50 a month. He testified that he was 


52 NEBRASKA REPORTS. [Vov. 98 
Logan Valley Bank v. Christensen. 


to get all his debts paid; that Kirkendall was to pay the 
indebtedness to the Logan Valley Bank. 

Christensen is positive in his evidence that Kirkendall 
said he would settle with all the creditors; that he also 
said that he would pay the $2,000 mortgage. He also testi- 
fied that Kirkendall°and himself made out the “whole 
thing,’ meaning the arrangement; that the $2,000 debt ow- 
ing to the bank had not all been incurred at one time; 
that he got the money from the bank, and that he paid it 
to the parties from whom he got the stock of merchandise; 
that this whole $2,000 was “merchandise debt;” that Kir- 
kendall sent Pearson up to Uehling to take over the prop- 
erty and get the deed. 

Pearson testified that the agreement was made between 
Christensen and Kirkendall before he (Pearson) went up 
to Uehling, and that he closed up the deal between them 
when he went up there. Pearson said that he had been 
given instructions by Kirkendall as to what the agreement 
was: “Q. You were to go up there and take it over? A. 
Yes, sir. * * * Q, And you had instructions from 
Mr. Kirkendall, at the time you went up there, that in 
taking it over to take an invoice? A. To take an invoice; 
yes, Sir. Q. And report that invoice to him? You stated 
that your business at that time was that of mercan- 
tile adjustments. You mean by that, do you, that you go 
out for wholesale houses and take over stocks for creditors ; 
that’s your business? A. Yes, sir. Q. And then, in line 
with that, you exercise extreme care to get all that is com- 
ing to the creditors? A. I try to.” 

Christensen told Pearson at’ Uehling, when Pearson 
came up, that the agreement with Kirkendall was that 
Kirkendall was to pay the mortgage. When Pearson pre- 
pared the deed, Christensen wanted it fixed so that Kirken- 
dall would be required to pay the mortgage. Christensen 
testified: “Q. And did you have some difficulty with him 
(Pearson) as to how the deed was to be drawn? A. Yes, 
sir; I had a conversation about it, I asked him—I had 
seen one subject to a mortgage for so much, and IT thought 
that that would be sufficient—and I asked Mr. Pearson if 
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that was sufficient, that they would sure pay the $2,000; 
and he said, ‘yes.’ ” 

On the other side, it is contended in the briefs of appel- 
lants that “it is inconceivable that Mr. Kirkendall would 
agree to pay all of Christensen’s debts, regardless of what 
they might have been, having only Christensen’s word that 
they amounted to $8,473. Yet Christensen said that the 
deal was made between himself and Mr. Kirkendall, and 
claims that Mr. Kirkendall then agreed to pay all his 
debts.” 

It is also said in the brief of appellants: “It is incon- 
ceivable that Mr. Kirkendall—who is not in the real estate 
business—would agree to pay a $2,000 mortgage on prop- 
erty that was not worth to exceed $2,000, and that Chris- 
tensen did not claim was worth more than $2,000, and 
that, too, without ever having seen the property or learned . 
anything of its value, except from the mere statement of 
Christensen. Yet Christensen says: ‘Q. Mr. Christen- 
sen, when was it that you had this conversation with Mr. 
Kirkendall, in which he said that he would take care of 
the $2,000 mortgage? Was that the first time you were 
in Omaha? A. First time I was there; yes, sir.’” 

On the trial of the case it was admitted, through Mr. 
Kirkendall’s counsel, that he did what counsel argued. 
was incredible. It was stipulated in open court on the 
commencement of the trial: “That on September 5, 1911, 
Kirkendall received said property in full satisfaction of 
all indebtedness of said Martin Christensen to the cred- 
itors scheduled and receipted in exhibit A in defendant 
Kirkendall’s cross-petition filed in this action, and that 
said Kirkendall agreed that he would discharge all of said 
indebtedness against Martin Christensen to said creditors 
as recited, and stated in exhibit A attached to said Kirken- 
dall’s cross-petition filed herein.” It was also stipulated: 
“This stipulation is without prejudice to the right or 
rights of said Martin Christensen and Magrehte Christen- 
sen, the defendants, to prove by the evidence that said 
Kirkendall agreed, as part of the consideration for said 
deed and bill of sale and transfer so made to him, that he 


54 NEBRASKA REPORTS. [Von. 98 


Logan Valley Bank v. Christensen. 


would pay to said bank said mortgage debt and interest, 
and discharge the indebtedness of said Martin Christen- 
sen and Magrehte Christensen to said bank.” Kirkendall 
appears to have admitted that his obligation was to pay 
the other creditors. By this admission the stipulation 
narrowed down to whether he also agreed to pay the bank. 
The thing, therefore, which appellants argued to be un- 
reasonable was the very thing which they stipulated. It 
might be said that Kirkendall needed the store building to 
do business in. It was also possible that he might have a 
surplus after paying the bank. While it was not especially 
important to Christensen that his wholesale merchandise 
bills should be paid in full, except perhaps his desire to be 
fair and to have his liabilities cleaned up, yet it was im- 
portant to him that the mortgage which covered. his home- 
stead should be paid. This mortgage on the homestead 
was incurred in business. Because of that fact it was 
proper to consider that it should be satisfied if the parties 
80 agreed. 

The following question and answer relate to the con- 
versation which Pearson had with Christensen up at Ueh- 
ling: “Q. What, if anything, was said about the indebt- 
edness to the Logan Valley Bank, the corporation plain- 
tiff in this action (referring to his conversation with Mr. 
Kirkendall in regard to this transaction)? A. That was 
stated in the mortgage, that it was subject to $2,000, when 
the property was turned over to him.” 

At the time Kirkendall bargained for and took a deed 
to the store building and lot, it may have been worth 
enough to pay the mortgage to the bank. The apparent ob- 
ject of Kirkendall is claimed by the appellee to be to use 
it in connection with handling the stock and for what 
profit there might be in buying and selling it. Pearson 
seems to have estimated the excess over the amount re- 
quired to pay the mortgage to amount to $200 or $300. 
Of course, the principal concern of Mr. and Mrs. Christen- 
sen was to have the mortgage debt paid when it fell due 
and to protect the homestead. 
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Counsel for Kirkendall make an argument that, be- 
cause the bank did not hear any conversation between 
Christensen and Pearson about the mortgage, and because 
Pearson says that Christensen did not have a conversa- 
tion with him about Kirkendall paying the mortgage, 
therefore the probabilities were that there was no such 
conversation. Kuhlman testified that he did not hear the 
conversation between Christensen and Pearson, or pay 
any attention to it. Both Christensen and Pearson testi- 
fied that there was a long conversation between them 
about the mortgage and the wording of the deed, both in 
the store building and also in the bank. Pearson testified 
directly: ‘There was at that time quite a conversation in 
reference to this mortgage.’ While Pearson disagrees 
with Christensen as to just what the conversation was, he 
fully admits the conversation. He also testified that part 
of the conversation was in the store and part of it was in 
the bank. Pearson testified: “Q. As you originally drew 
the deed you left out that clause subject to the mortgage; 
you put that in after you and he had the conversation? A. 
There were two deeds drawn, the one of them was worded 
that they did not like it, the wording in reference to this 
mortgage. The fact that I had placed in the deed where 
the mortgage notation was, it was a blanket mortgage, 
and I described two properties, while it was covering this 
one property, and then the banker and Mr. Christensen ad- 
vised that we make the notation subject to the mortgage 
of $2,000, not designating the other property in the deed.” 
It will be seen that the Chvistensens did everything that 
they could to have their agreement with Kirkendall car- 
ried out and the home property protected. The putting 
in of the wording “subject to the mortgage” was not by the 
advice of Mr. Kuhlman or Mr. Christensen. Pearson put 
it in himself. The facts and circumstances show that 
there was an agreement that Kirkendall should pay the 
mortgage. Pearson drew the deed and handled the word- 
ing of it. He said “subject to the mortgage” was enough, 
and that they were going to pay the mortgage out of the 
stock. Christensen testified: “I asked him if that was 
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sufficient to put in, ‘subject to the mortgage for $2,000” 
Q. You asked him what? A. I asked him if that would 
cover it, and he said it would, that that was understood 
that it was to come out of the stock that he was to pay the 
bank with. Q. What did he say about paying the bank? 
A. He said they would pay the bank. Q. You asked him 
whether the recital in the deed or papers was sufficient 
to show that they would be compelled to pay that money 
to the bank? A. Yes, sir. Q., And he said that it was? 
A. Yes, sir. Q. Who said that? A. Mr. Pearson.” 

Pearson seems to be mistaken about some of the details 
of the transaction. He testified to drawing the bill of sale 
in Uehling after the taking of the invoice. It appears to 
have been drawn in Omaha and to have been acknowledged 
there. 

The case of Lexington Bank v. Salling, 66 Neb. 180, lays 
down the rule: “The conveyance of land subject to an 
outstanding incumbrance imposes upon the purchaser no 
personal obligation to pay such incumbrance.” That is 
undoubtedly true, but the case does not seem to be in point. 
The question was not in that case whether the considera- 
tion could be shown by parol testimony. Mowry v. Mowry, 
137 Mich. 277; Herrin v. Abbe, 55 Fla. 769, 18 L. R. A. 
n. 8. 907; Magill Lumber Co. v. Lane-White Lumber Co., 
90 Ark. 426; Langan v. Iverson, 78 Minn. 299; Wiltrout v. 
Showers, 82 Neb. 777; 17 Cyc. 653. 

“The true consideration for a deed of conveyance of real 
estate may be shown by parol evidence, although the deed 
recites a consideration.” Goodman v. Smith, 94 Neb. 227. 

The reason for the rule last above stated is that a change 
in or contradiction of the express consideration does not 
in any manner affect the covenants of the grantor or gran- 
tee, and neither enlarges nor limits the grant. The real 
question to be determined is: ‘What was the actual con- 
sideration?” In the instant case there is no written evi- 
dence of what the consideration for the deed actually was. 
It must be proved by parol, or not at all. The language 
of the deed in reference to the consideration is “and other 
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valuable consideration.”” This necessitates oral evidence 
of what the consideration actually was. 

There can be no marshaling of assets as against a home- 
stead. Mitchelson v. Smith, 28 Neb. 583; Cooper Wagon 
& Buggy Co. v. Irvin, 83 Neb. 832. 

We do not think that the appellants should he permitted 
to take the homestead of the Christensens away from 
them. This case was tried before the judge of the district 
court, Conrad Hollenbeck, who heard the evidence himself 
without referring the case to a referee. , He saw the wit- 
nesses and heard them testify. He believed the evidence of 
Christensen, and we cannot say under the circumstances 
that he was wrong in so doing. 

The judgment of the district court is sustained by the 
evidence, and it appears to be right, and it is 

AFFIRMED. 


Morrissey, C. J., BAtnes and Lerron, JJ., not sitting. 


Water W. WESTrROPE, APPELLANT, V. W. I. ANDERSON BT 
AL., APPELLEKS. 
Firep Marcy 13, 1915. No. 17986. 
1. Pleading: AMENDMENT. Amendments of pleading should be allowed 
whenever such amendments appear to be “in furtherance of jus- 
tice.’ When such amendments make a continuance necessary, or 


otherwise increase the costs, such terms should be imposed as are 
just under the circumstances. 


2. Evidence is examined, and considered sufficient to support the 
; judgment, and no error is found in admitting or rejecting evi- 
dence. 


AppEAL from the district court for Pierce county: 
Anson A. WELCH, Jupen. Affirmed. 


M. H. Leamy, for appellant. 
Fred H. Free and K. W. McDonald, contra, 


HAMER, J. 


This is an appeal from the district court for Pierce 
county. The case was heard before Judge Welch and a 
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jury. The jury returned a verdict for the defendants, 
and the plaintiff has appealed. 

The action was upon a promissory note given as the 
purchase price for land. The defense was fraud in the sale 
of the land, and failure of consideration. The plaintiif 
denied those allegations, and alleged that he was an inno- 
cent purchaser of the note for full value, before due, in the 
regular course of business. 

The plaintiff in the brief has discussed quite at large 
the sufficiency of the evidence as to the fraud and failure 
of consideration. He has quoted largely from the evidence 
upon that point. We cannot undertake to analyze the evi- 
dence within reasonable limits in this opinion. It is sub- 
stantially conflicting, and the finding of the jury is not so 
clearly wrong as to require a reversal for that reason. 
The plaintiff has not complied with rule 12 which re- 
quires: “Each proposition must be numbered and sepa- 
rately stated, concisely and without argument or elabora- 
tion, and authorities relied upon as supporting them must 
be cited with each proposition, respectively.” . 

In the course of his argument upon the sufficiency of 
evidence, it is suggested that the court ought not to have 
allowed so many amendments to the pleading. The rule 
of the statute in regard to amendment of pleadings is very 
liberal, and provides that the court may, “in furtherance 
of justice, and on such terms as may be proper, amend 
any pleading.” Code, sec. 144. When such amendments 
make a continuance necessary, or otherwise increase the 
costs, it is very important that amendments should he 
allowed upon just terms, and usually, when such amend- 
ments are allowed, the only question of difficulty is as to 
the terms that should be required. 

In the same manner plaintiff suggests that the court 
erred in admitting testimony, but we have not observed 
any such error in that regard as to require a reversal. 

The judgment of the district court is therefore 

AFFIRMED. 


Morrissey, C. J., Lerron and Fawcerrr, JJ., not sitting. 
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STATE, EX REL. PETER ELSASSER, APPELLANT, V. HENRY S. 
- McDONALD, APPELLEE. 


Fitep Marcw 13, 1915. No. 18703. 


County Commissioners: TERM or OFFICE. Chapter 46, Laws 1905, is not 
invalid. Under it and subsequent acts of the legislature, the term 
of county commissioners of Douglas county is four years. 


APPEAL from the district court for Douglas county : 
ALEXANDER C. Troup, JupGp. Reversed. 


John J. Sullivan and B. 8. Baker, for appellant. 
Stout, Rose & Wells, contra. , 


HAMRR, J. 

This is in the nature of quo warranto. proceedings 
brought to obtain possession of the office of county com- 
missioner of Douglas county. A demurrer to the informa- 
tion was sustained. The ruling on this demurrer is the 
only question presented by the record. The information 
alleged in substance, the organization of Douglas county; 
that it was without township organization; that it had a 
population of 125,000; that at a general election in Novem- 
ber, 1909, John A. Scott was elected county commissioner 
for district No. 1, in said county, for a period of four 
years ending January 8, 1914; also the death of said John 
A. Scott in 1910, after having qualified and entered upon 
the discharge of the duties of the office; the election of the 
relator at the November, 1910, election to fill the unex- 
pired portion of said Scott’s term; that the relator duly 
qualified and entered upon the discharge of his duties as 
commissioner; that “at the general election in 1912, the 
defendant, claiming that the term of office of the county 
commissioner of said county is three years, and not four, 
became a candidate for county commissioner of said dis- 
trict No. 1, and having received the highest number of votes 
cast at said election, received a document purporting to be 
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a certificate of election. He thereupon filed the oath and 
bond required in cases where there is a lawful election, 
and on the 14th day of January, 1913, intruded himself 
into the office of county commissioner for district No. 1, 
of said county, and, with the aid and assistance of the 
other county commissioners of said county, did on the 15th 
day of January, 1913, unlawfully and forcibly exclude 
the relator from his said office, and still continues to so 
exclude him therefrom;” and that the only ground or rea- 
son upon which defendant became a candidate or assumed 
to qualify for said office is that the term of said office is 
three years, and not four years. 

The question presented by the record is: Is the term 
of county commissioner in Douglas county three or four 
years? If for three years, the judgment is right. If for 
four years, the judgment is wrong. The question pre- 
sented requires the construction of statutes which were 
construed by us in the case of ‘Best v. Moorhead, 96 Neb. 
602. It was there decided that chapter 46, Laws 1905, 
fixes the term of county commissioners of counties hav- 
ing a population of not less than 125,000 to be four years, 
and that commissioners elected under and pursuant to 
that act, as amended, hold their office for four years and 
until their successors are elected and qualified. The hold- 
ing of this court in the case just cited is conclusive in the 
case now before us. In the opinion cited it is said: “We 
therefore conclude that chapter 46, Laws 1905, is not wholly 
invalid. It and subsequent acts of the legislature fix the 
term of county commissioners of Douglas county at four 
years, and plaintiffs were elected under and pursuant 
thereto. It follows that the plaintiffs’ terms of office are 
four years and will not expire until January, 1916.” 

The judgment of the district court is 

REVERSED. 


Morrissey, C. J., Lerron and Ross, JJ., not sitting. 
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ANNA SCHMIDT, APPELLEB, v. WILLIAMSBURGH City Firs 
INSURANCE COMPANY, APPELLANT. 


Finep Marcu 13, 1915. No. 18783. 


1. Insurance: Fire Potricy: Vacancy CLAUSE: BreacH. After a par- 
tial loss under a fire policy which renders the building untenant- 
able, the insured is not guilty of a breach of the vacancy clause 
of the contract where he permits the property to remain unoccu- 
pied with the knowledge of the insurer. 


: Construction. It is not within the contemplation 
of the parties that an insured building shall be occupied ,by a ten- 
ant or otherwise when, as a result of its partial destruction by 
fire, it becomes unfit for occupancy. 


: AMOUNT RECOVERABLE. Where insured property is 
totally destroyed as the result of three fires, the measure of recov- 
ery for the final loss is the amount written in the contract, where 
the insured has complied in good faith with the terms of the policy. 


: Notice: SuFFICIENcy oF EvipeNcr. The evidence 
examined and held to sustain the verdict of the jury. 


APPEAL from the district court for Douglas county: 
JaAMeEs P. ENGLISH, JUDGE. A/ffirmed. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


A. 8. Ritchie and Charles L. Fritscher, contra. 


HAMER, J. 


This case comes from Douglas county on a second ap- 
peal. The former opinion is reported in 95 Neb. 43. 

Anna Schmidt owned a building in South Omaha, which 
was occupied as a rooming house by colored people. It was 
insured in the defendant company “to an amount not ex- 
ceeding eight hundred and no-hundredths dollars.” At- 
tached to the insurance policy is a clause which says: 
“Loss or damage, if any, under this policy, shall be pay- 
able to Lion Bond & Surety Company, as mortgagee (or 
trustee), as interest may appear, and this insurance, as 
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to the interest of the mortgagee (or trustee) only therein, 
Shall not be invalidated by any act or nevlect of the mort- 
gagor or owner of the within described property, nor by 
any foreclosure or other proceedings or notice of sale re- 
lating to the property, nor by any change in the title or 
ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted 
by this policy; provided, that in case the mortgagor or 
owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay 
the same, “provided, also, that the mortgagee (or trustee) 
shall notify this company of any change of ownership or | 
occupancy or increase of hazard which shall come to the 
knowledge of said mortgagee (or trustee), and, unless per- 
mitted by this policy it shall be noted thereon, and the 
mortgagee (or trustee) shall, on demand, pay the pre- 
mium for such increased hazard for the term of the use 
thereof, otherwise this policy shall be null and void.” 

The policy contains a proviso that, if the building in- 
sured shall become vacant or unoccupied and shall so re- 
main for ten days, then the entire policy shall be void. 
The provision reads: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added here- 
to, shall be void, * * * or if a building herein de- 
scribed, whether intended for occupancy by owner or ten- 
ant, be or become vacant or unoccupied and so remain for 
ten days.” The policy also provides that no person shall 
be deemed the agent of the company in any matter relat- 
ing to the insurance, unless duly authorized in writing. 
About March 20, 1910, there was a fire in the insured build- 
ing which burned a hole around the roof. The tenant moved 
out. There was a second fire on March 30, 1910, and a 
third fire April 17,1910. This last fire seems to have com- 
pletely destroyed the building, except slight remains of 
the foundation. The building was vacant and unoccupied 
from March 20, the time of the first fire, until the last 
fire, April 17, 1910. 

It is claimed that N. P. Dodge & Company preceded 
Gallagher & Nelson in charge of the insured property. 
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Gallagher & Nelson were the agents of Anna Schmidt, and 
had charge of the rental of her houses at the time the build- 
ing was destroyed. 

W. G. Dickey testified that he was associated with N. P. 
Dodge & Company on the 20th day of March, 1910; that 
their place of business was the Withnell Block in room 
206; that he knew the firm of Gallagher -& Nelson, who 
were in business in the Brandeis Building; that he knew 
Miss Nelson; that at that time he received word from Miss 
Nelson in reference to a fire in certain property in South 
Omaha; that he knew Mrs. Anna Schmidt; that he had 
been in charge of her property ; that he got acquainted with 
her by being in charge of her property; that Gallagher & 
Nelson succeeded him in charge of her property; that 
on the 20th day of March, 1910, Miss Nelson called him 
up by telephone and told him of the fire which occurred 
in this property in South Omaha; that it had sustained 
a loss by fire; that Miss Nelson referred to Mrs. Schmidt’s 
property, and that the witness knew what property it 
was; that it was the property which N. P. Dodge & Com- 
pany had had charge of previous to this time; that Miss 
Nelson had said to the witness that the property had sus- ~ 
tained a small loss. She “didn’t think it would be very 
much, and if we would agree to it they would go on and 
have it repaired.” 

Dickey testified that he called up Mr. Gibson and told 
him that Miss Nelson had reported a fire loss on this cer- 
tain property—Mrs. Schmidt’s property; that as he wrote 
the business, and it was “brokered” through his office, “we 
wanted him to look after it;” that Gibson said he would 
look after the matter; that the talk with Gibson was quite 
soon after he first learned about the fire. The witness 
testified: “I always look after these things quite promptly, 
you know.” 

Miss Nelson testified that Gallagher & Nelson had charge 
of the business of renting houses for Anna Schmidt; that 
the property was a two-story rooming house; that she was 
a member of the firm of Gallagher & Nelson; that the firm 
had charge of Mrs. Anna Schmidt’s business; that she per- 
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sonally knew the house that was burned; that it was on 
lot 2, in block 75, South Omaha; that it was a two-story 
frame building; that about the 20th of March, 1910, it was 
occupied by a man by the name of Palm; that a fire oc- 
curred there, and that she saw the premises shortly after 
the fire; that it might have been a week afterwards; that 
“there was a large hole burned in the roof of the build- 
ing,” that it was around the chimney; that on the 21st of 
March she told Mr. Dickey about it; that she told Mr. 
Dickey “it was a small loss, a small fire on Mrs. Schmidt’s 
property.” ; 

A. N. Gallagher testified that he knew of the fire which 
occurred on the premises March 20; that he saw the prem- 
ises on Monday morning, the day after the fire; that there 
was quite a large hole burned through the roof; that the 
mortar was all out of the flue, and that mortar and water 
had dropped down from the top floor, and that the fire 
had communicated to the top floor, and there was dirt and 
rubbish around in there; that the premises were then 
occupied by William Palm; that the premises after this 
fire of March 20 were not tenantable; that the water from 
the fire department had dripped down through the ceiling 
and down the stairway, and that the bedding and beds 
were all wet, and the plastering, and that the firemen go- 
ing up there and the people going in had tramped all over 
the stairs, and plastering and pieces of board and things 
were all up and down the stairs and floor and very dirty; 
that the motar was absolutely all out of the flue; that the 
flue had to be repaired before the house could be used 
again; that the hole in the roof was seven or eight feet 
square, and that it was burned up along the flue; that the 
hole was large enough to admit the rain, if there was any 
rain, and that anybody occupying the premises would be 
sure to get wet with that hole in the roof; that Mr. Palm’s 
stove was all covered with water and mortar; that part of 
it remained and part of it was removed. 

Mr. Gallagher testified that Palm had removed all of his 
effects from the building before the fire of April 17 oc- 
eurred, or nearly so; that he removed his furniture on the 
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17th of April; that on the 21st of March it had been snow- 
ing; that there was snow on the roof when the witness went 
down in the morning; that the premises could not be used 
by a tenant without making a fire; that the night before 
the last fire, being on the 16th of April, the premises had 
been repaired; that the repairs were finished. Gallagher 
talked with Wilken, who said he was an adjuster for the 
Williamsburgh City Fire Insurance Company, and that he 
wanted to make an adjustment of the loss of Anna 
Schmidt; that he had viewed the property and had made 
a tender of $150—not a tender, but an offer, of $150; that 
Gallagher told him the offer of $150 was not acceptable; 
that nothing less than the full amount of the fire would be 
considered; that Wilken waited around, and the witness 
told him that it was no use “taking up his time or mine; 
that if he did not care to meet us on that basis we might 
as well close it; he picked up his grip and left the office.” 
It was Gallagher who testified that there was nothing left 
of the house after the third fire, except some bricks in the 
foundation, worth about $25. 

A contractor and builder named Farrell testified that 
he saw the building about a week or ten days after April 
17, 1910; that at that time the woodwork was practically 
all destroyed, and the foundation was the principal thing 
remaining; that there was a part of the south side stand- 
ing, but that it was badly charred, and that the woodwork 
was worth nothing except for kindling wood. 

The chief of the fire department testified that there 
were people living in the house at the time of the first fire, 
but that it was vacant on March 30, and also on April 17; 
that the cause of the first fire was sparks from the chim- 
ney; this first fire was telephoned at 10:25 a. M., and the 
second fire was reported at 5:52 p. M. on March 30; that 
the fire of April 17 was reported at 1:45 a. M.; that the 
record of the fire on March 20 showed that there were three 
companies present and the fire lasted 30 minutes; that the 
record of the third fire showed that the building was a va- 


cant house. 
98Neb.5 
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Arthur All testified that he was a fireman; that he was 
present at the first fire; that at that time the house was 
occupied, but that it was vacant at the second and third 
fires. On March 30 he noticed a mattress, and he believed 
that was the cause of the fire; that there might have been 
two mattresses. 

O’Laughlin testified that he attended all three of the 
fires; that the house was occupied on March 20 by colored 
people; that there was nobody living there on March 30; 
that he saw one mattress in the basement, and that there 
was a fire there; that on April 17 there was nothing in the 
building that he could see, and that no one was living 
there, and there was no furniture and no sign of occu- 
pancy. 

Mr. Gibson testified for the defendant, that his office 
issued the insurance policy sued on; that notice of the fire 
of April 17 was given to him in a letter from Gallagher 
& Nelson; that it is the only notice he ever got; that it 
makes no mention of any other fires than that of April 
17; that he was authorized to solicit insurance and to is- 
sue policies and to represent the company in matters af- 
fecting the execution and delivery of insurance contracts, 
although he was not authorized to represent the company 
with regard to the adjustment of losses. 

It seems to have been admitted that after the fire of 
April 17, 1910, the policy had a year and a month, or there- 
abouts, to run, and that the unearned premium would have 
amounted to about $8. 

Exhibit 2 contains the proofs of loss. They refer to the 
fire of April 17. These proofs were sent to the home office, 
and were referred to Mr. Wilken, the company’s adjuster, 
and he went to South Omaha about May 17 or 18 and saw — 
Gallagher & Nelson, and claimed to them that the policy 
was void; that the company was not liable, but it was will- 
ing to pay something rather than litigate the matter. On 
the foregoing facts of the case the district court on the 
first trial gave the jury a peremptory instruction to re- 
turn a verdict for the plaintiff and against-the defendant 
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in the amount of the policy. It seems to be conceded that 
the evidence in each trial is along the same line. 

It was held by this court at the former hearing (95 Neb. 
43), as stated in the syllabus: “Notice and knowledge 
of the existence of a vacancy in the insured premises, or of 
the occurrence of a fire in the same, to such an extent as 
to make them uninhabitable, communicated to the local 
agent of the defendant, authorized to issue policies and 
transact the usual business of a recording agency, is the 
knowledge of the insurance company.” The above hold- 
ing would seem to be important in determining the law 
applicable. It determines that branch of it at least. The 
case was reversed, because it was the view of this court, as 
stated in the body of the opinion, that the case should 
have been sent to the jury to pass upon the question of 
fact as to whether notice of the former fire was given to 
the agent of the defendant. It was also said “that the 
district court erred in instructing the jury, as a matter of 
law, that ‘the insurance contract * * * was still in 
force, and recognized at all times afterward as being in 
force, between the parties,’ and in directing it to return 
a verdict for the plaintiff.” 

In Hunt v. State Ins. Co., 66 Neb. 125, this court held 
on rehearing, as stated in the syllabus: “Where a tenant 
has removed from the insured premises and a loss occurs 
the same day, within a few hours, whether there was a va- 
cancy, or a mere temporary cessation of occupancy until 
the tenant could fully remove his effects and some one else 
could be put in, is a question for the jury.” It was further 
said in the syllabus: “If, with knowledge of the facts by 
reason whereof it is entitled to claim a forfeiture, the 
insurer continues to treat the policy as in force, or does 
any act inconsistent with an intention to insist upon the 
forfeiture, the forfeiture is waived.” In the body of the 
opinion it is said: “If the insurer, with knowledge of 
the facts by reason whereof it is entitled to insist upon for- 
feiture, continues to recognize the policy as in force, or 
does any act inconsistent with insistence upon the for- 
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feiture, the forfeiture is waived, and may not be relied 
upon thereafter”—citing Slobodisky v. Phenix Ins. Co., 
52 Neb. 395; Phenia Ins. Co. v. Holcombe, 57 Neb. 622; 
Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488. 

In Lancashire Ins. Co. v. Bush, 60 Neb. 116, this court 
held, as stated in the syllabus: “After a partial loss under 
a fire policy which renders the building untenantable, the 
insured is not guilty of a breach of the vacancy clause of 
the contract where he permits the property to remain un- 
occupied pending the period during which the insurer is 
authorized to exercise his option to repair the damaged 
building.” In the body of the opinion it is said: “It could 
not have been contemplated by the parties that the build- 
ing should be occupied, when, as a result of its partial 
destruction by fire, it became unfit for occupancy.” 

And, as we view the matter, the insurance company had 
notice of the condition of the building after the conversa- 
tion of Miss Nelson, of Gallagher & Nelson, with Mr. 
Dickey, who testified that he called up Senator Gibson of 
South Omaha, the agent of the insurance company and 
who wrote the policy, and told him about the fire, and 
Gibson said “he would look after the matter.” This was 
knowledge imparted to the insurance company. 

An examination of the instructions appears to call for a 
review of the alleged error concerning the giving of in- 
struction No. 2 on the court’s own motion. In that in- 
struction the court told the jury: ‘The one question for 
the jury to decide in this case is whether or not notice of 
the fire of March 20, 1910, was given to the said L. C. 
Gibson, at or shortly after the time of said fire of March 
20, 1910, occurred, and the burden of proof is upon the 
plaintiff to show by a preponderance of the evidence that 
said notice was given to the said Gibson, and, if she (the 
plaintiff) has so shown, she will be entitled to recover.” 
The foregoing instruction seems appropriate to the evi- 
dence given. It is without error. 

The verdict of the jury is fully sustained by the evi- 
dence. We believe that the instructions given by the court 
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are properly applicable to the case. The judgment of the 
district court is : 
AFFIRMED. 


MorrissgyY, ©. J.. Lerron and Fawcert, JJ., not sitting. 


WENDOLIN GERWICK V. STATE OF NEBRASKA. 
Fivep Marcu 18, 1915. No. 18929. 


1. Criminal Law: ArrEaL: FINDINGS: EvipeENcE, Where a jury has de- 
cided a question of fact properly submitted, and the trial judge 
has overruled a motion for a new trial, if the record discloses 
competent evidence on which the finding is based, such finding 
should not be disturbed by the supreme court, unless upon the 
whole record it is clearly wrong. 


2. Assault and Battery: SurriclIency or EvipeNcE. The evidence ex- 
amined, and held sufficient to sustain the verdict. 


Error to the district court for Richardson county: JOHN 
B. Raper, JuDGE. Affirmed. 


A.A. Lembert and Edwin Fatloon, for plaintiff in error. 


Willis . Reed, Attorney General, and C. F. Reavis, 
contra. 


Hamer, J. 

The plaintiff in error, Wendolin Gerwick, and hereafter 
called the defendant, was on the 11th day of November, 
1918, charged with making an assault upon Clifford Duer- 
feldt. The complaint was filed in the office of John D. 
Spragins, a justice of the peace of Richardson county, 
where the defendant was found guilty. He appealed to 
the district court for Richardson county, where, on the 
26th day of February, 1914, he was tried on the original 
charge before Judge Raper and a jury, and was ‘gain con- 
victed. He was sentenced to pay a fine of $20 and costs. 
The case comes here on a petition in error. 
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It is strenuously contended that the evidence is insuffi- 
cient to sustain the verdict, and that the verdict is the 
result of bias and prejudice on the part of the jury. 

Clifford Duerfeldt was a boy between 15 and 16 years 
old. He went with his father, Gus Duerfeldt, and William 
Rusch to the farm of the defendant Wendolin Gerwick. 
The father and his son and the hired man were looking for 
a hog which had strayed from the Duerfeldt premises and 
was supposed to be on the Gerwick farm. The Gerwick 
and Duerfeldt places are adjoining farms. The evidence 
shows ill will between the elder Duerfeldt and the defend- 
ant. On the day in question, when the Duerfeldts and the 
hired man, Rusch, reached the fence between the farms, the 
elder Duerfeldt and Rusch stopped at the fence, and the 
boy went inside of the fence a few rods until he reached 
the defendant’s hog house. Gerwick and his two daughters 
were at work in the hog house separating sows and pigs 
and shutting them up in separate pens. 

The boy testified: “Q. After you got to the fence that 
inarked the beginning of the Gerwick land, who, if any one, 
went from the fence toward the Gerwick house? A. I did. 
Q. Where did you go? A. North, towards the house. 
Q. What were you going for? A. To ask where our hog 
was? * * * Q. When you got to the hog house, what 
happened? A. He was in the hog house when I got there. 
Q. Who? A. Mr. Gerwick. Q. Wendolin Gerwick? A. 
Yes, sir; and he asked, ‘What are you doing here?’ I said, 
I wanted to know where the hog was at, and he said, ‘You 
damn thief,’ and he hit me over the head, and J run. Q. 
What did he hit you with? A. A club, like a broomstick. 
Q. Which way did yourun? A. South. Q. What did you 
do, if anything, toward screaming or making a noise? A. 
I cried. Q. What did your father and the hired man do? 
A. They asked, and I told them. Q. What did they do, 
stand by the fence or go over? A. They came and got me. 
Q. How. close were you to the fence? A. Half way be- 
tween the hog house and the fence. Q. When they spoke 
to you what did you say? A. I said, “They hit me on the 
head. * * * Where was Gerwick when you were run- 
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ning away? A. He came out of the hog house. Q. What 
did he have in his hand? A. A club. Q. What did you do 
when your father and the hired man came to you, if any- 
thing? A. He cussed all he could.” (It is unnecessary 
to recite the abusive and vulgar language used. We will 
therefore omit it.) “Q. On what portion of your body did 
Gerwick strike you with a club? A. On the left side of 
my head. Q. What effect, if any, did that have on the left 
side of your head? A. I had a lump there over two 
months.” The boy testified that the lump was as big as a 
hen’s egg, but he probably exaggerated it, because the 
other witnesses testified that it was about half as big as a 
hen’s egg. 

A photograph of the south and north ends of the hog 
house was taken and was introduced in evidence by the 
defendant. The south end shows a window or opening. 
The heads of the two daughters of the defendant are shown 
at this opening. There seems to have been an impression 
that there was a door there, instead of a window, and the 
witnesses testified that the defendant came out through 
that door. We could not have come through the door in 
the natural way. Of course, he could have jumped out 
of the window, but he could not have walked out of it. 
There was a door in the north end of the hog house. It 
was a double door, but if the defendant came out of that 
door he would necessarily be compelled to walk around 
the hog house to the south and before he would be visible 
there. The defendant contends that the boy and his fa- 
ther and the hired man were mistaken as to whether the 
defendant walked out of the door and then hit the boy - 
with the stick. The witnesses all agree that the boy was 
hurt. He had a lump on his head. He ran toward his 
- father crying. It is immaterial whether the defendant 
reached out of that window and hit the boy over the head 
or whether he came out of the north door and went around 
to the south end and then struck him. The main question 
is did he strike him. This question was submitted to a 
jury under instructions which do not seem to be objection- 
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able in‘ any way. Apparently the defendant had a fair 
trial and was properly convicted by sufficient evidence. 

Counsel for the defendant make a vigorous contention in 
their brief that the evidence tending to show that there was 
bad blood between the defendant and Duerfeldt was ob- 
jectionable and prejudicial. There is evidence that the 
defendant threatened Gus Duerfeldt, and said to him, “I 
will get you yet;” that when he did this he held a club 
over the elder Duerfeldt’s head; that some two years be- 
fore that the defendant had said, “I will get you one time 
or the other,” and at that time he was threatening the 
elder Duerfeldt with a club. It is claimed that this sort 
of evidence was likely to inflame the minds of the jurors 
and to make them accept the view that the defendant had 
actually struck the boy with the club as charged. There 
can be no question under the evidence that there was ill 
will between these people. 

Clifford Duerfeldt testified at one time in his evidence 
that the defendant stuck a stick out of the door first and 
then struck him. Of course, he might have stuck the stick 
out of the window, and could then have hit the boy, if he 
was standing by the window. We do not have to deter- 
mine the question of fact. That was determined by the 
jury. They heard the evidence and saw the witnesses. 
After hearing the evidence they could not well have been 
in doubt that the boy was struck. He was struck on the 
head and rather severely injured. In his normal condition 
the defendant is probably ashamed of what he did, and per- 
haps regrets it, but the evidence fully justifies the verdict, 
- aud we are unable to discover any reason for setting it 
aside. It should be remembered that, when a motion for 
a new trial was heard, the question was submitted to the 
court as to whether the evidence sustained the verdict. 
The supreme court is reluctant to order a reversal where 
there is evidence which tends to sustain the verdict. When 
the jury has decided a question of fact properly submitted, 
and the trial judge has overruled a motion for a new trial, 
then, if the record discloses competent evidence on which 
the finding may have been based, such finding should not 
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be disturbed by the supreme court, unless upon the whole 
record the verdict is clearly wrong. We have examined the 
bill of exceptions and find the evidence sustains the ver- 
dict. 
The judgment of the district court is 
AFFIRMED. 


Lerron and Fawcrvrt, JJ., not sitting. 


PauL Sacca, APPELLEE, V. OMAHA & CoUNCIL BLUFFS 
STREET RalLwAay COMPANY, APPELLANT. 


Fivep Aprit 3, 1915. No. 17702. 


1. Appeal: WITHDRAWAL oF ISSUE OF NEGLIGENCE. Under all the cir- 
cumstances of this case, the action of the trial court in withdraw- 
ing the question of the child’s negligence from the jury was not 
prejudicial. 


2. Street Railways: Inyunies To INFANT: SUFFICIENCY OF HEIVIDENCE. 
Evidence reexamined, its substance stated in this opinion and in 
our former opinion in 96 Neb. 447, held sufficient to sustain the 
verdict and judgment. 


REHEARING of case reported in 96 Neb. 447. Former 
judgment of reversal set aside, and judgment of district 
court affirmed. 


Morrissey, C. J. 

This case is now before us on rehearing. The original 
opinion, which contains a sufficient statement of the is- 
sues, may be found in 96 Neb. 447. Counsel for defend- 
ant contended on the original hearing, and still contend, 
that the pleadings and evidence are insufficient to support 
the verdict and judgment. On the former hearing the 
judgment was reversed because, in the view taken of the 
evidence, it did not show actionable negligence on the part 
of the defendant. Counsel for plaintiff in a well-written 
brief now undertake to point out material portions of the 
evidence which had not been urged upon the attention of 
the court heretofore. 
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Plaintiff bases his right to recover on two grounds: 
First, that the car was being operated at too great a speed 
under the circumstances; second, that the defendant failed 
to have its car under proper control. 

The schoolhouse was located on a quasi business street, 
and the grounds occupied the entire space between Seven- 
teenth avenue and Seventeenth street, being a short block. 
The steps leading from the sidewalk to the school- 
house are near the center of this block, and the chil- 
dren had been in the habit of crossing the street 
in front of the schoolhouse in place of using the regular 
foot crossings at each end of the block. This was 
the custom which had long prevailed and must have been 
known to the defendant. The school board had adopted 
no rule governing the action of the children in crossing 
this street, but the teacher, recognizing the danger, had 
attempted to establish a rule nnder which she would re- 
strain the children, and keep them in a body upon the 
sidewalk until she gave them permission to cross the street 
car tracks. Her testimony indicates that this rule, or cus- 
tom, was not always obeyed by the children. The day this 
accident occurred was the first day of school after vaca- 
tion; the children were dismissed about 11 o’clock, and at 
the time there was a car on the north line of track, being 
the line nearest the schoolhouse, going west, and two cars 
on the south line of track, one traveling some distance be 
hind the other, going east. The teacher did not give the 
customary signal for the children to cross, but it appears 
that one little boy, referred to in the evidence as the “Hun- 
garian boy,” ran across the street after the first east-bound 
car had gone by, and immediately in the rear of the west- 
bound car. This boy got across the street without injury. 
The Sacca boy, no doubt inspired by the action of the little 
Hungarian boy, broke away from the group and attempted 
also to cross the street, but he was struck by the second 
east-bound car and severely injured. Defendant contends 
that the west-bound car and the second east-bound car 
passed one another almost immediately in front of the 
schoolhouse steps, and that this little Sacca boy darted 
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across the street so close to the rear end of the west-bound 
car that he was not seen, and could not be seen, by the 
motorman on the east-bound car until the car was within 
two feet of him, and the motorman so testified. We think, 
however, that the weight of the testimony shows clearly 
that the boy did not pass so close to the rear end of the 
west-bound car as contended for by the defendant. The 
I{ungarian boy left the group on the north side of the 
street, passed behind the west-bound car, and safely reached 
the south side. The west-bound car was moving at the 
usual rate of speed, and it is evident that it must have 
passed several feet to the west between the time the Hun- 
garian boy crossed the tracks and the time the Sacca boy 
crossed. The west-bound car having proceeded a consid- 
erable distance, there was nothing to obstruct the view of 
the motorman. Had he been as watchful as the circum- 
stances would appear to require, he would have seen this 
little Hungarian boy running across the tracks, and this 
would have put him on his guard and suggested the like- 
lihood of other children following. Whatever may have 
been the custom of the teacher in keeping the children to- 
gether until she gave them the signal to cross, it is clear 
that on this occasion she did not succeed in doing so. 

The motorman testified: “When I was proceeding down 
gerade, coming east, before I met the west-bound car, I 
saw the children standing out on the sidewalk. This 
was an everyday occurrence. They had been in the habit 
of standing there every day when I made that trip.” The 
witnesses who have attempted to estimate the speed of the 
car place it at from five to seven miles an hour, and this, 
it is contended, negatives a finding that it was running 
at a high and dangerous rate of speed, or was not under 
proper control. While this testimony is not orally con- 
tradicted, it is shown to be incorrect by the facts sur- 
rounding the accident. Witnesses can rarely estimate ac- 
curately the speed of a moving vehicle. In this case there 
was nothing to direct their attention to the speed of the 
car until the accident became imminent, and then their 
attention would naturally be fastened upon the boy, and. 
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not upon tlie speed of the car. The proof discloses that 
the air brakes were in good order, and that they carried 
between 70 and 80 pounds of air, and, notwithstanding the 
fact that the motorman applied the emergency brake, the 
car traveled, according to the testimony of the motorman, 
over 40 feet, and, according to the testimony of other wit- 
nesses, 80 or 100 feet before it was brought to a stop. There 
is a Slight downgrade at this point, but nevertheless it 
must have been the speed of the car that prevented the 
motorman from bringing it to an earlier stop after he ap- 
plied the emergency brake. 

In the condition of this record, the maxim res ipsa lo- 
quitur may well be applied. This accident occurred at a 
point on the street which had long been used as a cross- 
ing by children of tender years. The motorman had seen 
them assembled upon the sidewalk. He ought to have seen 
one of their number run across the street in front of his 
car. The conditions were such as to put him upon his 
guard, and he might well have anticipated when the first 
child crossed that others would attempt to follow him. 
Under these circumstances, we believe the evidence going 
to show a high and dangerous rate of speed and lack of 
control is sufficient to sustain the finding of the jury. 

It is urged that the court erred in taking away from the 
jury the question of contributory negligence on the part 
of the child. Without attempting to fix the exact age at 
which a child may be said to be responsible for his acis, 
and capable of being guilty of negligence, we believe that 
this child, who was under six years of age, cannot, under 
all of the circumstances of the case, be charged with neg- 
livence, and that the action of the court in withdrawing 
this question from the jury was not prejudicial. The child 
was of such tender years that it cannot be deemed in law 
possessed of sufficient discretion to make it guilty of neg- 
ligence for its failure to exercise due care for its safety. 

Error is assigned for the giving and refusal to give 
other instructions, but, in the view we take of the case, 
it would serve no useful purpose to discuss them. Consid- 
ering the charge as a whole, we are satisfied that the is- 
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sues were fairly stated to the jury, and submitted to them 
under a correct rule of the law. 

No error being found in the record, the former opinion 
in this case is set aside, and the judgment of the district 
court is 

AFFIRMED. 

SEDGWICK, J., dissenting. 

If there was negligence of defendant which was the prox- 
imate cause of the boy’s injury, plaintiff should recover; 
otherwise not. The majority opinion disposes of the ques- 
tion whether the defendant was negligent, in these words: 
“Under these circumstances we believe the evidence going 
to show a high and dangerous rate of speed and lack of 
control is sufficient to sustain the finding of the jury.” 
That is, the speed of the car was “high” and there was 
“Jack of control.” It is indicated in the opinion that the 
speed was more than seven miles an hour, but how much 
more or what the probable rate of speed was, as shown by 
the evidence, is not stated. This seems a little indefinite 
as a basis of a charge of negligence. The opinion says 
that the car traveled, “according to the testimony of the 
motorman, over 40 feet, and, according to the testimony 
of other witnesses, 80 or 100 feet before it was brought 
to a stop.” The evidence is greatly strained to derive 
such a conclusion. A witness who was so near that he 
could have touched the boy says the car ran about 40 
feet after the boy ran against it. He is supported by many 
witnesses. One witness makes a guess that the car may 
have run 100 feet, and this overthrows the evidence of 
many other witnesses, both for plaintiff and defendant, 
who say the car was running at a rate of from three to 
five miles an hour. But this is the only reason given for 
supposing that the speed was great or that the car was not 
“under control.” It is conceded that the boy ran against 
the car. When he saw the car he was running so fast, and 
the car was so near, that he could not avoid “running into 
it.” Then the motorman stopped the car within 100 feet. 
This does not seem to prove that he was not in proper 
control of his car. Such an allegation must be established 
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affirmatively if it is to be made a ground for applying the 
“last clear chance” doctrine. There must be evidence that 
the boy was in a place of danger, and the motorman saw 
him, or ought to have seen him, while so situated, and 
that the motorman failed to use such means to avoid in- 
juring him as an ordinarily prudent person so situated 
would have used. There is no such evidence. 

The opinion says: “We think, however, that the weight 
of the testimony shows clearly that the boy did not pass 
so close to the rear end of the west-bound car as contended 
for by the defendant. * * * The west-bound car having 
proceeded a considerable distance, there was nothing to ob- 
struct the view of the motorman.” The conclusion is that 
he was not “as watchful as the circumstances would ap- 
pear to require.” If the motorman could have seen the boy, 
the boy could, of course, have seen the approaching car. 
That the boy did not see the car is certain. He could not 
stop himself, but ran right against the car. And so we 
see the opinion makes an unusual application of the “last 
clear chance” doctrine. The boy ran against the car and 
hurt himself. The motorman ought to have seen him and 
stopped the car, so that the boy could cross the tracks in 
safety. The boy did not see the car, but he was too young 
to see cars, and the motorman was old enough to see the 
boy. And, in explanation of this legal principle, we have 
in the opinion the statement that the boy was too young 
to be charged with negligence. ‘This seems to me to be a 
strange misunderstanding of the legal principle which it 
seeks to apply in this case. If the defendant is negligent, 
and that is the proximate cause of the injury, and the 
plaintiff has arrived at the age of discretion, and was also 
negligent, which contributed to the injury, his negligence 
is said to be contributory, and he cannot recover. But if 
the party injured has not arrived at the age of discretion, 
and the defendant’s negligence was sufficient to cause the 
injury, the defendant is liable, because in such case the 
plaintiff cannot be held responsible for contributory neg- 
ligence. That question, however, was not in this case. The 
defense was solely that the defendant was not negligent. 
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To support that defense it is alleged that the boy ran 
against the car; that the injury was caused solely by the 
act of the boy, and not by any act or neglect of the defend- 
ant. So young a boy may not be guilty of contributory 
negligence in the technical legal sense of the word, but 
such a boy could hurt himself by running against a street: 
car. To say that a young boy cannot be careless or neg- 
ligent and so hurt himself seems very wide of the mark, 
and an instruction that the jury must not regard the care- 
lessness or negligence of the boy in running into the car 
would virtually be an instruction to find for the plaintiff. 
It would be construed to mean that, no matter what the 
boy did, the defendant must avoid injuring him or pay 
damages; that is, they must insure the boy against hurt- 
ing himself, and he not a passenger, but a trespasser. 

The opinion does not attempt to explain how the speed 
of the car could have been the cause of the accident. Of 
course, if the car had run faster, it would have passed be- 
fore the boy desired to cross the tracks, and no accident 
would have occurred; but it is not suggested that it was 
not running fast enough. To say that, if it had run 
slower, no accident would have occurred is predicated up- 
on a similar mode of reasoning. If the car had remained 
at the street crossing, the boy would not have found any 
obstacle in his way. He ran so near the west-bound train 
that he did not see the car he ran against until it was 
too late to stop his momentum. If the car had been mov- 
ing at two miles an hour, or standing, the result would 
have been the same. The company owes a duty to the per- 
sons who patronize the cars as well as to others, and, if 
a reckless boy can make his own cause of action by run- 
ning against a car, we will have such restrictions as will 
make the service useless, or the cost of maintaining it pro- 
hibitive. 

Barnes, J., concurs in this dissent. 
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AGNES PIER, APPELLANT, V. ANTHONY CAULEY ET AL., 
APPELLEES. 


Firep Aprit 3, 1915. No. 18023. 


Pleading: Petition: Joint Dremurrer. A petition which charges con- 
current and inseparable acts of negligence, which result in in- 
jury to the patient, against two physicians charged with the care 
and treatment of the patient, held good as against a joint demur- 
rer. 


APPHAL from the district court for Platte county: 
Groren H. THOMAS, JupGE. Reversed. 


R. P. Drake and Allen & Dowling, for appellant. 
A. M. Post and Albert € Wagner, contra. 


Morrissey, C. J. 


From the judgment of the district court for Platte county 
sustaining a demurrer to her petition and dismissing her 
action, plaintiff appeals. Plaintiff alleges that at all of the 
dates mentioned in her petition defendant Cauley was a 
practicing physician and surgeon at Humphrey, Nebraska, 
and the defendant Allenberger was a practicing physician 
and surgeon at Columbus, Nebraska; that there was an ar- 
rangement, agreement and understanding between the two 
whereby Cauley, when called in surgical cases, should 
call Allenberger to aid and co-operate with him in the 
treatment and care of his patient, and he should charge his 
patient for the services of each; that on August 3, 1911, the 
plaintiff, a young woman 18 years of age, met with an ac- 
cident whereby her leg was broken below the knee; that 
the fracture caused an incision of the skin to such an ex- 
tent that the bones protruded from the wound, and dirt 
and foreign substances were admitted therein. She being 
young and inexperienced, and so disabled that she was 
unable to act for herself, her parents on her behalf called 
the defendant Cauley in his professional capacity, as the 
petition alleged, “to treat and care for said wound and in- 
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jury, and the said Anthony Cauley for reward within an 
hour after said injury arrived at the home of the plaintiff 
and entered upon and took charge of the plaintiff as his 
patient with reference to her treatment for said injury ; 
but that said Anthony Cauley negligently and unskilfully 
omitted to cleanse or remove from said: wound said dirt 
and foreign substances, and negligently and unskilfully 
failed to properly care for or treat said wound or injury, 
or reset said broken bones, but on the contrary, and with- 
out the knowledge of the plaintiff or of her said parents, 
negligently and unskilfully permitted said dirt and for- 
eign substances to accumulate and remain in said wound 
or injury, and, in addition thereto, insisted and urged the 
plaintiff's parents to cause the removal of the plaintiff at 
once to a hospital in the city of Columbus, Nebraska, where 
the defendant Christian A. Allenberger pursuant to said 
arrangement, agreement and understanding between him- 
self and the said Anthony Cauley, was, by the said An- 
thony Cauley, called to and came to the bed-side of the 
plaintiff to care for and aid the said Anthony Cauley in 
the care of and the treatment for the said injury, and 
the plaintiff and her parents, being desirous of having a 
successful treatment of said wound and injury and having 
confidence in said Anthony Cauley, at once accompanied 
the plaintiff and the said Anthony Cauley to said city of 
Columbus, and then and there consented to the said Chris- 
tian A. Allenberger so coming into the case to treat or aid 
in the treatment thereof and to perform or aid in the per- 
formance of such medical and surgical attendance and 
treatment as seemed to be necessary, and the said Chris- 
tian A. Allenberger, did then, pursuant to said arrange- 
ment, agreement and understanding between himself and 
the said Anthony Cauley, assist in the treatment of said 
case at said time, with the knowledge and consent of the 
said Anthony Cauley, and pretended to treat and care for 
thesame. * * * That the defendant Christian A. Allen- 
berger with the knowledge and consent of the defendant 


Anthony Cauley, and pursuant to said arrangement, agree- 
98Neb.6 
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ment and understanding with him, continued to unskil- 
fully and negligently treat the plaintiff for said injury 
for a period of over nine weeks.” It is further alleged 
that, as soon as plaintiff’s parents learned her true con- 
dition, and of the alleged negligent, unskilful, careless and 
incompetent treatment, they took her to another surgeon, 
who amputated her leg, said amputation being necessary 
to save her life, and that this step was made necessary by 
the “negligence, unskilfulness and carelessness of said de- 
fendant.” The petition contains the usual allegations of 
damages and prays judgment. 

To this petition defendants filed a joint demurrer on 
the following grounds: “The several causes of action 
therein stated are improperly joined. There is a mis- 
joinder of parties defendant. There is a defect of parties 
defendant.” The demurrer was sustained and the action 
dismissed. 

It is contended by defendants that the petition states 
two causes of action, one for alleged wrongful acts and 
omissions of Dr. Cauley, for which he alone is liable, and 
another for alleged wrongful acts and omissions of Dr. Al- 
lenberger, for which he is liable, either exclusively, or 
jointly with Dr. Cauley. 

Our Code provides that its provisions and all proceed- 
ings under it shall be liberally construed, with a view to 
promote its object and assist the parties in obtaining jus- 
tice. The demurrer in effect admits the truth of all of the 
allegations of the petition, and it will be noted that the 
petition alleges that, each defendant at the time of the in- 
jury was a physician and surgeon; that they “had an ar- 
rangement, agreement and understanding with each other 
whereby in cases where the defendant Anthony Cauley was 
called in his professional capacity to attend and treat a 
patient for a wound or physical injury of any kind, and 
particularly where he was called in a case which needed or 
required a surgical operation or treatment, he was to call 
the said defendant Christian A. Allenberger in consulta- 
tion and to aid and co-operate with him in said treatment 
and operation and was to charge his patient for the serv- 
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ices of each of said defendants.” The effect of this agree- 
ment was to create a limited partnership. No separate 
cause of action is necessarily stated against Cauley, because 
the acts of negligence charged were continuing acts, be- 
ginning with his first failure to cleanse the wound, and 
extending throughout the time that the patient was un- 
der the care of himself and his special partner, Allen- 
berger. It is clearly alleged that the damage resulted from 
the unskilful and negligent care and treatment furnished 
by these defendants. 

Counsel for defendants have cited a number of authori- 
ties in support of their contention that the petition states 
two causes of action, one for the wrongful acts and omis- 
sions of Dr. Cauley while acting alone, and another for 
the acts and omissions of the two doctors while acting 
jointly ; but in the cases cited there was no concerted ac- 
tion between the different defendants, but each of the 
wrongdoers acted independently of all others, although 
the effect of what they did merged and produced the in- 
jury. If defendants acted separately, each independently 
of the other, there being no concert of action between the 
two, there would be no joint liability; but if their acts are 
concurrent and inseparable, and, taken together produced 
the injury alleged, they are jointly liable therefor. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 

LETTON, J., dissents. 


SEDGWICK, J., not sitting. 
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A. J. EDMISTON, APPELLEE, V. L. U. Hupr er Au., 
APPELLANTS. 


Firep Aprit 3, 1915. No. 18047. 
Specific performance is not generally a legal right, but is directed to 
the sound legal discretion of the court, and it will not be granted 


where its enforcement would be unjust. 


APPEAL from the district court for Saunders county: 
Epwarp E. Goon, Jupcrn. Reversed. 


B. E. Hendricks and Charles H. Slama, for appellants. 


Herman N. Mattley, F. H. Mizera and C. M. Skiles 
contra. 


) 


Morrissey, ©. J. 


May 23, 1910, the parties entered into the following con- 

tract, which is partly printed and partly written: 
“CONTRACT FOR CLOSING SALES. 

“This agreement, entered into by and between A. J. Ed- 
miston, as party of the first part, and L. U. Hupp and 
Richard McCluhan, as party of the second part, wit- 
NESSETH: That said party of the first part has this day 
bargained and sold, and by these presents does bargain, 
sell and agree to convey by a good and sufficient warran- 
ty deed, January 1, 1911, * * * the following real es- 
tate in Sully county, state of South Dakota, to wit: The 
southeast quarter of section twenty-one in township one 
hundred thirteen, range seventy-eight. 

- “It is hereby agreed that said party of the second part 
is to pay to said party of the first part, as the purchase 
price of said real estate, the sum of forty-six hundred forty 
dollars, payable as follows: Two hundred dollars cash, 
the receipt of which is hereby acknowledged. Three thou- 
sand dollars payable January 1, 1911. The parties of the 
second part hereby assume a mortgage of fourteen hundred 
forty dollars drawing six per cent. per annum from May 
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.23, 1910. Said party of the first part hereby reserves 
the following crops now growing on said real estate: “Pos- 
session of said real estate to be given on or before the ist 
day of January, 1911. Deed to be made and delivered 
at Morse Bluff, Nebraska, on or before the 1st day of Jan- 
uary, 1911. 

“Said party of the first part hereby agrees to furnish 
said party of the second part an abstract of title show- 
ing perfect title thereto. Should said abstract show per- 
fect title, said purchase price is to be paid in the manner 
aforesaid. Should abstract not show perfect title, party 
of the first part is granted two months in which to perfect 
the same. Should the abstract disclose a title so defective 
that same cannot be made perfect, then this contract shall 
be void, and any and all sums of money paid hereunder 
shall be repaid to party of the second part. Should either 
party to this contract fail, neglect or refuse to comply with 
each and every material agreement herein contained, on 
his part to be performed, the party so in default shall for- 
feit and pay over to the party not in default as liquidated 
damages the sum of one hundred dollars. In witness 
whereof, said parties have hereunto set their hands this 
23d day of May, 1910.” 

It is claimed by Edmiston, the plaintiff, to be a contract 
for the sale of the land described. It is claimed by the de- 
fendants to be merely an option to purchase; but they insist 
that if the contract, strictly construed, amounts to a con- 
tract for the sale and purchase of the land, nevertheless 
they understood, it to be a mere option contract, and that 
it should be so construed, in order that it may meet the 
mutual intentions of the parties. At the time the contract 
was made the defendant McCluhan paid the plaintiff $100 
in cash, and the defendant Hupp paid him $50 in cash and 
gave his promissory note for $50. In December following 
the execution of the contract the plaintiff and his wife 
executed a warranty deed in due form for the premises, 
and deposited it, together with an abstract of title, in the 
bank at Morse Bluff, for delivery to the defendants, with 
instructions to deliver these papers to the defendants up- 
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on the payment of the balance stipulated in the contract.. 
The bank notified the defendants of the deposit of the pa- 
pers, but no money was paid and nothing further was done 
to complete the transfer. August, 18, 1912, plaintiff 
brought this action in the district court for Saunders coun- 
ty, praying for specific performance of contract. Trial was 
had to the court, and a decree entered, holding that the 
contract was one for the sale and purchase of the real 
estate described, and entering a decree in favor of plaintiff 
for specific performance. Defendants appeal. 

For some time prior to the making of this contract, the 
plaintiff was the station agent at Morse Bluff, Nebraksa, 
and the defendant Hupp was the village barber, but con- 
ducted a real estate business as a side line, while the de- 
fendant McCluhan was a well-to-do farmer living close to 
the village. In the spring of that year McCluhan arranged 
to go to Blunt, South Dakota, near which town this land 
is located, with a rea] estate dealer who was offering land 
in that vicinity for sale. He bought his railroad ticket 
froin plaintiff, and plaintiff gave him the numbers of his 
land and suggested that he look it over. However, Mc- 
Cluhan did not inspect the land on that occasion. Shortly 
after the return of McCluhan from South Dakota, Hupp 
and the plaintiff entered into negotiations, but McCluhan 
and plaintiff never had any conversation in relation to the 
agreement. The contract was drawn, at the bank on blanks 
furnished by Hupp. The defendants testified that they 
thought they were signing an option contract, and that 
if they failed to complete the deal they would simply lose 
$100 each as provided in the final paragraph, or the stip- 
ulation in the contract. It is conceded that the defendant 
Hupp was, and is, insolvent, and his lack of means was, 
without doubt, known to the plaintiff. Defendants claim 
that they entered into this agreement, hoping that before 
the expiration of their option they might be able to sell the 
land at a profit, and with this in view risked the small 
payment which they made, but that they never understood 
that they were bound to pay the balance of the purchase 
price unless they might so elect. In December following 
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McCluhan made a second journey to Blunt, South Dakota. 
The purpose of this second trip is not made entirely plain, 
but it appears that he inspected this land. He describes 
it as grazing land, located 16 miles from Blunt, with con- 
siderable surface rock, and worth from $18 to $20 an acre. 
Soon after his return he and plaintiff met and talked over 
the trip. The full conversation is not given, but plaintiff 
testifies that he asked Mr. McCluhan to go ahead and com- 
plete the deal. He admits, however, that he did not ask 
him for any money. The evidence also discloses that in 
December, 1910, before the time for the delivery of the 
deed, the plaintiff had a talk with one Raitt, in which he 
told Raitt that he had sold the land to McCluhan and 
Hupp, and that they had paid him $200, but he did not 
know whether they were going to lose this money, or 
whether they would go through and complete the deal; that 
he needed money, and asked Raitt if he thought there 
would be any chance of disposing of it, and said he wanted 
to sell it. The testimony of witness Bucholz is also to the 
effect that Edmiston told him in December, 1910, that he 
would like to sell the land. 

The issues appear to be narrowed down to the one ques- 
tion: What kind of an agreement did these parties be- 
lieve they were making? Section 841 of the Code pro- 
vides: “When the terms of an agreement have been in- 
tended in a different sense by the parties to it, that sense 
is to prevail against either party in which he had reason 
to suppose the other understood it.” Did the plaintiff 
have the right to suppose that the defendants thought 
they were entering into a contract which bound them ir- 
revocably to the purchase of the land? He knew that 
Hupp had little, if any, means. He also had reason to 
believe that neither of the parties had inspected the land. 
The clause in the contract providing that, if either party 
defaulted, he should pay liquidated damages in the sum of 
$100 might well be understood by men who are not learned 
in the law to mean that, by forfeiting this amount, they 
would be relieved from all liability. Jt stands to reason 
that the defendant Hupp, who was without means, would 
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not have made the contract, had he understood it in any 
other light, nor would the defendant McCluhan have bound 
himself for the full purchase price without having first 
inspected the real estate. Men of ordinary prudence do 
not buy farms without seeing them. We believe the sub- 
sequent conduct of the plaintiff indicates that he under- 
stood the contract as an option, and knew that the defend- 
ants so understood it. Before the time for the final pay- 
ment had expired, he is shown to have remarked that they 
might not complete the deal, but might elect to lose the 
money they had paid, and offered to sell the land to other 
parties. If he had believed that he had an enforceable 
contract under which he could compel these people to pay 
him the balance of the purchase price, he would not have 
been likely to say that they might conclude to abandon 
the contract and lose the money they had paid. 

Specific performance is not generally a legal right, but 
is directed to the sound legal discretion of the court, and 
it will not be granted where its enforcement would be un- 
just. The plaintiff waited more than two years before 
bringing this action. It is not necessary to decide, and 
we do not decide, that by this delay he is barred of any 
remedy he might have; but it is a circumstance which we 
feel at liberty to consider in determining the view which 
the parties themselves took of the contract. Even assum- 
ing that the plaintiff believed he had made a contract for 
the sale of the property, we are constrained to believe that 
the defendants understood it in quite a different way; that 
they believed they had taken an option only, and that the 
plaintiff was aware of the view taken by the defendants. 

The decree of the district court is 

REVERSED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 
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NEBRASKA SEED COMPANY, APPELLEE, Vv. H. F. HARSH, 
APPELLANT. 


Ficep Aprit 8, 1915. No. 18051. 


1. Sales: Contract: NecotiaTions. A valid contract of sale may be 
made by correspondence, but courts will not construe as a binding 
agreement letters which the parties intended only as a preliminary 
negotiation. 


: OrreR. The mere statement of the price at which property 
is held cannot be understood as an offer to sell. 


APPEAL from the district court for Kearney county: 
Harry 8. DunGAN, Jupen. Reversed. 


Hague & Anderbery and I’. L. Carrico, for appellant. 
Ralph E. Adams and J. L. McPheely, contra. 


MorkissEy, ©. J. 

Plaintiff, a corporation, engaged in buying and selling 
seed in the city of Omaha, Nebraska, brought this action 
against the defendant, a farmer, residing at Lowell, Kear- 
ney county, Nebraska. The petition alleges: “That on the 
26th day of April, 1912, the plaintiff purchased of and 
from the defendant 1,800 bushels of millet seed at the 
agreed price of $2.25 per hundred-weight, f. o. b. Lowell, 
Nebraska, which said purchase and contract was evidenced 
by writing and correspondence passing between the respec- 
tive parties, of which the following is a copy: 

“Lowell, Nebraska, 4-24-1912. 

“Neb. Seed Co., Omaha, Neb. Gentlemen: I have 
about 1,800 bu. or thereabouts of millet seed of which I 
am mailing you a sample. This millet is recleaned and 
was grown on sod and is good seed. I want $2.25 per ewt. 
for this seed f. 0. b. Lowell. Yours truly, H. F. Harsh,’ 

“Said letter was received by the plaintiff at its place of 
business in Omaha, Nebraska, on the 26th day of April, 
1912, and immediately thereafter the plaintiff telegraphed 
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to the defendant at Lowell, Nebraska, a copy of which is 
as follows: 
“6 (426-12. 

“FT, I. Llarsh, Lowell, Neb. Sample and letter re- 
ceived. Accept your offer. Millet like sample two twenty- 
five per hundred. Wire how soon can load. The Nebraska 
Seed Co.’ 

“On the same day, to wit, April 26, 1912, the plaintiff, 
in answer to the letter of the said defendant, wrote to him 
a letter and deposited the same in the United States mail, 
directed to the said defendant at Lowell, Nebraska, which 
said letter was duly stamped, and which the plaintiff 
charges the defendant in due course of mail received; that 
a copy of said letter is as follows: : 
“ ¢4..26-12. 

“My. H. I. Harsh, Lowell, Neb. Dear Sir: We re- 
ceived your letter and sample of millet seed this morning 
and at once wired you as follows: “Sample and letter re- 
ceived. Accept your offer. Millet like sample two twenty- 
five per hundred. Wire how soon can load.” We confirm 
this message. Have booked purchase of you 1,800 bushels — 
of millet seed to be fully equal to sample you sent us at 
$2.25 per cwt., your track. Please be so kind as to load 
this seed at once and ship to us at Omaha. We thank you 
in advance for prompt attention. When anything further 
in the line of millet to offer, let us have samples. Yours 
truly, Nebraska Seed Co.’ ” 

It alleges that defendant refused to deliver the seed, 
after due demand and tender of the purchase price, and 
prays judgment in the sum of $900. Defendant filed a 
demurrer, which was overruled. He saved an exception 
to the ruling, and answered, denying that the petition 
stated a cause of action; that the correspondence set out 
constituted a contract, etc. There was a trial to a jury, 
with verdict and judgment for plaintiff, and defendant ap- 
peals. 

In our opinion, the letter of defendant cannot.be fairly 
construed into an offer to sell to the plaintiff. After de- 
scribing the seed, the writer says: “I want $2.25 per ewt. 
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for this seed f. o. b. Lowell.” He does not say I offer to 
sell to you. The language used is general, and such as 
may be used in an advertisement, or circular addressed 
generally to those engaged in the seed business, and is not 
an offer by which he may be bound, if acre by any or 
all of the persons addressed. 

“If a proposal is nothing more than an invitation to the 
person to whom it is made to make an offer to the pro- 
poser, it is not such an offer as can be turned into an 
agreement by acceptance. Proposals of this kind, although 
made to definite persons and not to the public generally, 
are merely invitations to trade; they go no furthér than 
what occurs when one asks another what he will give or 
take for certain goods. Such inquiries may lead to bar- 
gains, but do not make them. They ask for offers which 
the proposer has a right to accept or reject as he pleases.” 
9 Cyc. 278e. 

The letter as a whole shows that it was not intended as 
a final proposition, but as a request for bids. It did not 
fix a time for delivery, and this seems to have been re- 
garded as one of the essentials by plaintiff, for in his tele- 
gram he requests defendant to “wire how soon can load.” 

“The mere statement of the price at which property is 
held cannot be understood as an offer to sell.” Anight v. 
Cooley, 34 Ia. 218. 

The letter of acceptance is not in the terms of the offer. 
Defendant stated that he had 1,800 bushels or thereabouts. 
He did not fix a definite and certain amount. It might 
be 1,800 bushels; it might be more; it might be less; but 
plaintiff undertook to make an acceptance for 1,800 bush- 
els—no more, no less. Defendant might not have this 
anount, and therefore be unable to deliver, or he might 
have a greater ainount, and, after filling plaintiff’s order, 
have a quantity of seed left for which he might find no 
market. We rmmay assume that when he wrote the letter he | 
did not contemplate the sale of more seed than he had, and 
that he fixed the price on the whole lot, whether it was more 
or less than 1,800 bushels. 
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We do not think the correspondence made a complete 
contract. To so hold where a party sends out letters to a 
number of dealers would subject him to a suit by each 
one receiving a letter, or invitation to bid, even though 
his supply of seed were exhausted. In Lyman v. Robinson, 
14 Allen (Mass.) 242, 254, the supreme court of Massachu- 
setts has sounded the warning: “Care should always be 
taken not to construe as an agreement letters which the 
parties intended only as a preliminary negotiation.” 

Holding as we do, that there was no binding contract 
between the parties, it is unnecessary to discuss the other 
questions presented. The judgment of the district court 
is 

REVERSED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


GroRGE P. McENTIRE EY AL., APPELLEES, Y. CHICAGO, RocK 
IsLAND & PaciFIC RAILWAY COMPANY, APPELLANT.* 


Firep Aprit 3, 1915. No. 18057. 


Carriers: SHIPMENT: Loss BY Fire: LiABILity. When a railroad com- 
pany has transported a car of freight to the point designated by 
the shipper, has notified the consignee of the arrival of the car, and 
given consignee permission to unload the same, and consignee has 
broken the seal thereon, and locked the door with its own lock, 
and retained the key, and later a fire occurs in the car and the 
goods therein are thereby destroyed, held that the railroad com- 
pany is not liable, and it is error for the court to submit the ques- 
tion of liability, negligence being neither alleged nor shown, to the 
jury. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Jupcn. Reversed and dismissed. 


Paul HE. Walker and Holmes & De Lacy, for appellant. 


Stewart, Williams & Brown, contra. 


*On rehearing, judgment sustained. See opinion, p. 828, post. 
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Morrissgy, C. J. 

The plaintiffs, McEntire Brothers doing business at 
Topeka, Kansas, brought this action in the district court 
for Lancaster County, Nebraska, against the defendant, 
as the initial carrier, for the loss of a car of furniture 
shipped by plaintiff from Topeka, Kansas, July 21, 1909, 
over defendant’s line of railroad, and destroyed by fire 
while still in the car standing on a sidetrack of defendant’s 
connecting line at Blackfoot, Idaho, July 30, 1909. Plain- 
tiffs allege that the furniture was destroyed by fire while 
in the possession of the defendant as a common carrier, 
and attach to and make a part of their petition the ship- 
ping contract, which contains, among others, the following 
provisions: 

“See. 1. The carrier or party in possession of any of the 
property herein described shall be liable for any Joss there- 
of or damage thereto, except as hereinafter provided. No 
carrier or party in possession of any of the property herein 
described shall be liable for any loss thereof or damage 
thereto or delay caused by the act of God, the public 
ehemy, quarantine, the authority of law, or the act or de- 
fault of the shipper or owner, or for differences in the 
weights of grain, seed, or other commodities caused by 
natural shrinkage or discrepancies in elevator weights. 
For loss, damage, or delay caused by fire occurring after 
forty-eight hours (exclusive of legal holidays) after notice 
of the arrival of the property at destination or port of ex- 
port (if intended for export) has been duly sent or given, 
the carrier’s liability shall be that of warehouseman only. 
Except in case of negligence of the carrier or party in 
possession (and the burden to prove freedom from such 
negligence shall be on the carrier or party in possession), 
the carrier or party in possession shall not be liable for 
loss, damage, or delay occurring while the property is 
stopped and held in transit upon request of the shipper, 
owner, or party entitled to make such request, or resulting 
from a defect or vice in the property or from riots or 
strikes. When in accordance with general custom, on ac- 
count of the nature of the property, or when at the request 
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of the shipper the property is transported in open cars, 
the carrier or party in possession (except in case of loss 
or damage by fire, in which case the liability shall be the 
same as though the property had been carried in closed 
cars) shall be liable only for negligence, and the burden 
to prove freedom from such negligence shall be on the 
carrier or party in possession.” 

“Sec. 5. Property not removed by the party entitled to 
receive it within forty-eight hours (exclusive of legal holi- 
days) after notice of its arrival has been duly sent or given 
may be kept in car, depot, or place of delivery of the car- 
rier, or warehouse, subject to a reasonable charge for 
storage and to carrier’s responsibility as warehouseman, 
only, or may be, at the option of the carrier, removed to 
and stored in a public or licensed warehouse at the cost of 
the owner and there held at the owner’s risk and without 
liability on the part of the carrier, and subject to a lien for 
all freight and other lawful charges, including a reason- 
able charge for storage. The carrier may make a reason- 
able charge for the detention of any vessel or car, or for 
the use of tracks after the car has been held forty-eight 
hours (exclusive of legal holidays), for loading or unload- 
ing, and may add such charge to all other charges hereun- 
der and hold such property subject to a lien therefor. 
Nothing in this section shall be construed as lessening 
the time allowed by law or as setting aside any local rule 
affecting car service or storage.” 

The answer admits the receipt and destruction of the 
car, but alleges that the car had been delivered to the con- 
signee and accepted by it while in good condition and before 
any damage by fire had occurred. A number of other 
allegations are contained in the answer, but in the view we 
take of the case they are not material to its determination. 
There was a trial to a jury, and a verdict and judgment in 
favor of the plaintiffs for $2,019.53, and defendant ap- 
peals. 

In making up the car lot, goods belonging to two other 
parties were included in the shipment; but for the purpose 
of this case they may be treated as a single shipment 
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made by the plaintiffs. The goods were consigned to the 
Brown-Eldrege Furniture Company, a corporation, doing 
business at Blackfoot, Idaho. The car arrived safely at 
its destination in the forenoon of July 30, 1909. In the 
same train also arrived a car of iron bedsteads shipped by 
a different house to the Brown-Eldrege Furniture Com- 
pany. Before the arrival of the cars the consignee had 
received a card from the agent of the railroad company 
giving notice that the cars were in transit and were about 
to arrive, and giving the numbers of the cars. Upon the 
arrival of the cars an agent of the railroad company called 
the furniture company on the telephone, and notified the 
secretary of the company that the cars had arrived. The 
secretary, however, testifies that he understood that only 
one car had arrived. He asked and received permission to 
unload the goods and pay the freight later. The car ar- 
rived in good order and was spotted on the team siding 
where convenient for unloading. This was the usual prac- 
tice and method of delivering freight in car lots. About 
1:30 that afternoon, Mr. Peck, a member of the Brown- 
Eldrege Furniture Company, in company with a drayman, 
went to the cars, broke the seal and opened the door a 
foot or eighteen inches on the car containing the Kansas 
shipment, and left the door standing open the remainder 
of the afternoon. They then broke the seal and opened the 
other car and proceeded to unload it. About 6 o’clock 
that evening Mr. Wilson, secretary of the furniture com- 
pany, called the railroad office on the telephone and in- 
quired for the agent. The agent being absent, he talked 
to the operator, and told him that they had broken the seal 
and opened the door by mistake, and asked him to seal it. 
The operator replied that “he didn’t know anything about 
the seals.” Mr. Wilson says: “I asked him if it would 
be all right to lock it? He said: ‘Yes; go ahead and lock 
it up.” The furniture company then purchased a padlock 
and sent one of its employees to close and lock the door. 
This employee closed and locked the door, and retained 
the key. Within an hour after the door was locked the car 
was discovered to be burning on the inside. No charge of 
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negligence is made against the carrier, and the origin of 
the fire is unknown. It is claimed that the consignee had 
not taken possession of the goods, and the trial court per- 
mitted a member of the firm to testify that they did not 
intend to accept the shipment until the president of the 
company, who was absent on the day of the arrival of the 
car, returned home. Under the court’s instructions the 
jury were told to determine the intention of the consignee. 
This testimony was incompetent, and the question of in- 
tent ought not to have been submitted to the jury. The 
parties are bound by what they did, and after the loss 
occurred they cannot be permitted to come in and say they 
meant to do something different. Had they taken the 
goods to their warehouse and there the fire broke out and 
destroyed them, they would not be permitted to say that 
they were taken by mistake, or that they were to have 
been left in the car until the president of the company re- 
turned home. 

Plaintiff insists that, under the shipping contract set 
out, an absolute liability rests on the carrier for 48 hours 
after notice of the arrival of the car, or until the consignee 
has taken actual physical possession of the property by 
removing it from the car, and that after the 48-hour period 
the liability of warehouseman exists. But we do not be- 
lieve the contract susceptible of this construction. A more 
reasonable construction seems to be that property not re- 
moved by the consignee within 48 hours after notice of its 
arrival may be left in the car, subject to a reasonable 
charge for storage, and that the liability of the carrier 
shall be that of warehouseman only. Had the consignee 
in this case not opened the car or taken possession there- 
of, but had left it upon the side-track in the condition in 
which it was received, the carrier would be liable as carrier 
for the first 48 hours after consignee had notice of its ar- 
rival, and for any time it so remained after the expiration 
of the 48-hour period the carrier would be liable as a ware- 
houseman. Under these conditions and circumstances, the 
property would be in the possession and under the control 
of the carrier. But when the consignee broke the lock, put 


Vow. 98] JANUARY TERM, 1915. 97 


Dinneen vy. American Ins, Co. 


its own lock on the door, and kept the key, it thereby ex- 
cluded the carrier from possession of the car, it took pos- 
session of the goods, and they were in its possession at the 
time of the destruction by the fire. The property was so 
bulky that it did not reasonably admit of an actual, physi- 
cal transfer, but the carrier, by giving permission to un- 
load, surrendered its contro] and dominion, there was noth- 
ing further for it to do, and the consignee, by breaking the 
seal and locking the door with its own lock, and retaining 
the key, assumed control and dominion, and the transfer 
and delivery was complete. Rothchild Bros. v. Northern 
P. BR. Co., 68 Wash. 527; Kenny Co. v. Atlantic & W. P. 
R. Co., 122 Ga. 365; Whitney Mfg. Co. v. Richmond & D. 
R. Co., 38 S. Car. 365, 37 Am. St. Rep. 767; Kingman St. 
Lowis Implement Co. v. Southern R. Co., 183 Mo. Anvp. 
317; Vaughn v. New York, N. H. & H. R. Co., 27 R. I. 235. 
It was error for the trial court to refuse to direct a ver- 
dict for the defendant, and the cause is 
REVERSED AND DISMISSED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


JOHN J. DINNEEN, ADMINISTRATOR, APPELLANT, V. AMERI- 
CAN INSURANCE COMPANY, APPELLEE. 


JOHN J. DINNEEN, ADMINISTRATOR, APPELLANT, VY. DELA- 
WARE INSURANCE COMPANY, APPELLEE. 


Firep Aprit 3, 1915. No. 17922. 


1. Insurance: Contract: LAws AND OrpDINANCES. When writing in- 
surance on a building situated within the fire limits of a city, the 
insurance company is bound by the laws and ordinances of the 
city, and such laws and ordinances should be considered ag a part 
of the policy. 


: AMOUNT OF RECOVERY: VALUED POLICY Law: Con- 
STITUTIONALITY. When an insured building is injured by fire to 
such an extent as to destroy its use as a building and require it to 
be demolished or removed, the insured will be entitled to recover as 
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for a total loss. Such construction of the valued policy law does 
not deprive the insurance company of its property without due 
process of law. 


: Vorp ConpiTions. In such case any condition in 
the policy providing for the payment of a less sum than the amount 
of the insurance as written therein is void under the provisions 
of the valued policy law. Rev. St. 1913, sec. 3210. 


4. New Trial: Motion: Time For MAKING. On the trial the jury made 
special findings of fact without rendering a general verdict. The 
court discharged the jury, with consent of the parties, and took the 
case under advisement. The plaintiff excepted to the special find- 
ings, and immediately filed a motion to set them aside and for 
a new trial. After considering the matters of law for some days, 
the court rendered a judgment in substance as requested by the 
defendant. Plaintiff, within three days, filed a motion for a new 
trial. Held, that such motion was in time and was a sufficient 
compliance with the rule. ‘ 


APPRAL from the district court for Douglas county : 
GrorcH A. Day, Jupen. Reversed. 


James B. Kelkenney and John E. Quinn, for appellant. 
Baldrige, Keller & Keller, contra. 


BARNES, J. 

John Kennelly brought two suits in the district court 
for Douglas county on separate fire insurance policies, 
but died before the cases were tried. The actions were 
revived in the name of John J. Dinneen, administrator, 
and were subsequently consolidated. 

It appears that each of the two defendants insured Ken- 
nelly against loss by fire to the extent of $1,500 on a three- 
story frame building situated within the fire limits of the 
city of Omaha. The insured property was damaged by 
fire on March 19, 1908. The city of Omaha, pursuant to 
an ordinance, prevented the repair of the building, and the 
owner was required to demolish it. Out of what remained 
after the fire, insured realized $210. Allowing credit for 
that sum, he demanded from each of the defendants $1,395. 
Before the loss occurred the value of the building was 
$5,000. The fire damaged the insured property to the ex- 
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tent of $1,200. Each of the policies contained the following 
provisions: “This company shall not be liable for loss 
caused * * * by order of any civil authority.” “This 
company Shall not be liable * * * forloss * * * be- 
yond the actual value destroyed by fire, for loss occasioned 
by ordinance or law regulating construction or repair of 
buildings.” In giving effect to these provisions of the pol- 
icy, the district court rendered judgment against each of 
the defendants for $640.81, and from those judgments the 
plaintiff has appealed, claiming that, within the meaning 
of the contract of insurance and the valued policy act, the 
property was wholly destroyed, and that he was entitled to 
recover as for a total loss. Rey. St. 1913, sec. 3210. 

Plaintiff contends that, where the property insured is 
realty, and is wholly destroyed without criminal fault on 
the part of the owner, the amount of the insurance written 
in the policy should be taken conclusively to be the true 
value of the property insured and the true amount and 
measure of damages. He argues that the statute elimi- 
nates from the insurance contract in controversy the con- 
ditions of the policies relating to loss occasioned by city 
ordinances regulating the construction or repair of build- 
ings. It is also argued that existing laws and ordinances 
are parts of the insurance policies; that the building was 
damaged by fire beyond repair; and that as a result the 
insured property was totally destroyed. There is a stipula- 
tion in the record which recites, among other things, the 
following : 

“That on the 19th day of March, 1908, while said con- 
tracts of insurance were in full force and effect, said 
building was burned and damaged by fire to such an extent 
as to require that it should be repaired before being fit 
for habitation; that said building was located within the 
fire limits of the city of Omaha; that Charles H. Withnell, 
building inspector of the city of Omaha, refused to grant 
plaintiff’s application for a permit to repair said build- 
ing, because, by reason of said fire, he claimed said build- 
ing had depreciated in value to an extent greater than 50 
per cent. of its original value, said building being a frame 
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structure and within the fire limits of the city of Omaha; 
that the said building inspector recommended to the city 
council of the city of Omaha that said building be torn 
down, and on the 17th day of July, 1908, upon a hearing 
on said recommendation, said building was condemned 
and ordered torn down by said city council because, in its 
opinion, said building was in bad condition and depreci- 
ated in value to an extent greater than 50 per cent. of 
value of similar buildings above foundation by reason of 
said fire; that plaintiff obeyed the order of the council, 
and notified defendants of this fact; that plaintiff notified 
defendants of the refusal of the building inspector to grant 
a permit to repair said building, and of the condemnation 
proceedings of the city council.” 

It was further stipulated, in substance, that the city 
ordinances pertaining to buildings within fire limits, as 
published in Thomas’ Revised Ordinances 1905, were in 
effect at the time of the issuance of the policies herein, at 
the time of the said fire, at the time of the building in- 
spector’s refusal to grant said permit to repair and the 
condemnation proceedings of the city council. It is a well- 
established rule that a policy insuring against loss or dam- 
ages by fire covers loss occasioned by a law prohibiting 
the repair of a building partially destroyed by fire. Hew- 
ins v. London Assurance Corporation, 184 Mass. 177; 
Brady v. Northwestern Ins. Co., 11 Mich. 425; Larkin v. 
Glens Falls Ins. Co., 80 Minn. 527; Monteleone v. Royal 
Ins. Co., 47 La. Ann. 1563, 56 L. R. A. 784; Hamburg- 
Bremen Fire Ins. Co. v. Garlington, 66 Tex. 103; Palatine 
Ins. Co. v. Nunn, 99 Miss. 493. 

In Larkin v. Glens Falls Ins. Co., supra, it was said: 
“The parties are presumed to know of the ordinances. 
They directly and materially affect their rights in case of 
a loss under the policy, and should govern and control in 
the adjustment and settlement of such loss. 4 Joyce, In- 
surance, sec. 3170.” 

In Hamburg-Bremen Fire Ins. Co. v. Garlington, supra, 
it was held: “That the parties having contracted in view 
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of the ordinance, the fire must be deemed the proximate 
cause of the loss, and the loss total.” 

In Palatine Ins. Co. v. Nunn, 55 So. 44 (99 Miss. 498), 
it was said: “A building insured against fire is a ‘total 
loss’ where, though only partly burned, it is rendered unfit 
for the purpose for which it was constructed, and there is 
an ordinance or law prohibiting reconstruction.” | 

In the note to Monteleone v. Royal Ins. Co., supra, as re- 
ported in 56 L. R. A. 784, 798, it is said: “Whenever, by 
reason of the existence of local ordinances or regulations, 
it is rendered impossible to repair a partially destroyed 
building, the insured is liable as for a total loss.” 

Such is the rule in this state. German Ins. Co. v. Eddy, 
36 Neb. 461; Home Fire Ins. Co. v. Bean, 42 Neb. 5387; 
Insurance Company of North America v. Bachler, 44 Neb. 
549. In the two cases last cited it was said: “Where 
real property is wholly destroyed by fire, any provision of 
a policy of insurance covering such property which in any 
manner attempts to limit the amount of the loss to less 
than the sum written in the policy is in conflict with the 
statutory rule, invalid, and will not. be enforced.” 

The principal question in dispute in this case is whether 
an insurance company may embody provisions in the pol- 
icy which provide that it shall not be liable for loss occur- 
ring by reason of any ordinance regulating the construc- 
tion or repair of buildings. This precise point was con- 
sidered and determined in New Orleans Real Estate Mort- 
gage & Securities Co. v. Teutoma Ins. Co., 128 La. 45, and 
in Palatine Ins. Co. v. Nunn, supra, and it was held that 
such provisions were invalid under a valued policy law. 
Considering the effect of our former decisions as to what 
constitutes a total loss, and also giving the valued policy 
law the weight and effect it seems to us that the legislature 
intended it to have, we must hold that the conditions of the 
policy limiting the amount of loss are invalid, and that the 
building was a total loss to the insured. The Massachu- 
setts case (Hewins v. London Assurance Corporation, su- 
pra), relied upon is not based upon a valued policy law, 
and is not applicable. 
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It appears that a jury was impaneled to try the case, 
and at the conclusion of the testimony the plaintiff re- 
quested the court to direct a verdict in his favor for the 
amounts prayed for in his petitions. The court refused 
the request, and thereupon the jury were required to an- 
swer the following interrogatories: (1) To what extent 
was the property in dispute injured or damaged by reason 
of the fire itself of March 19, 1908? The jury answered: 
$1,200. (2) What was the value of the building insured 
immediately prior to the fire of March 19, 1908? The jury 
answered: $5,000. Thereupon they were discharged with- 
out having rendered a general verdict. The parties then 
agreed that the legal questions should be reserved for the 
decision of the court. The plaintiff at once filed a motion 
to set aside the findings of the jury and for a new trial, 
and the court took the case under advisement. On May 
27, 1912, the court rendered the judgments of which the 
plaintiff complains. On the 29th day of May a motion 
for a new trial was filed and overruled, and the plaintiff 
thereupon perfected his appeal. As we view the record, 
the court erred in refusing plaintiff’s request for a di- 
rected verdict as prayed for in his petitions, and defend- 
ants’ contention that plaintiff failed to file his motion 
for a new trial within the time provided by statute cannot 
be sustained. 

Finally, it is contended by the defendants that they were 
not brought before the building inspector or the city coun- 
cil at the time the orders were made refusing the plaintiff 
the right to repair the building and requiring the same 
to be demolished. Therefore to require them to pay the 
amount of the insurance named in the policies is, in effect, 
taking their property without due process of law. The 
stipulation shows that defendants had knowledge of the 
proceedings, but it is true that no summons or other writ- 
ten notice was ever served upon them requiring them to 
appear and defend against said finding and order. The 
ordinauce contains no provisions for the service of such a 
notice. At most, the findings and order were mere minis- 
terial or administrative acts, and were within the reason- 
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able discretion of the city authorities. If the injury to 
the building by the fire was so slight, and the repairs nec- 
essary so trifling that the action of the authorities in con- 
demning the property was beyond all reason, they might 
have been restrained by a court of equity. Therefore this 
contention is not well founded. : 

It follows from what has been said that the conditions 
contained in the policies limiting the recovery to an 
amount less than is provided by the valued policy law are 
void. The trial court should have rendered judgment for 
the amounts claimed in plaintiff’s petitions. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 

REVERSED. 

Lerron, J., concurring. 

We have held in this state repeatedly that it is not es- 
sential that a structure be totally destroyed in order to 
make the company liable for a total loss; it is enough that 
it be destroyed as a building. Other courts, upon good 
reason, have held that, when it was destroyed as a build- 
ing by reason of the restrictions of building ordinances, 
it was a total loss. Our valued policy act provides: “The 
amount of the insurance written in such policy shall be 
taken conclusively to be the true value of the property 
insured and the true amount of loss and measure of dam- 
ages.” Rev. St. 1913, sec. 3210. The insurance company 
had knowledge of this act when it made the contract, and 
might have adjusted, and perhaps did adjust, its premium 
rate to meet the liability. It seems to me that the provision 
written in the policy to the effect that the amount of in- 
surance shall not be taken to be the true amount of loss. 
violates this statute. 


Fawcett, J., dissenting. 

I have no quarrel with the rule announced in the first 
paragraph of the syllabus of the majority opinion, that, 
“when writing insurance on a building situated within the 
fire limits of a city, the insurance company is bound by the 
laws and ordinances of the city, and such laws and ordi- 
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nances should be considered as a part of the policy,” but I 
think the rule should work both ways, and hold that the 
owner of a building situated within such fire limits should 
also be bound by the ordinances of the city, and that such 
ordinances should be considered as a part of the policy 
he accepts from the insurance company. He knows, as 
well as the company, that, when a frame building situate 
within the fire limits is damaged 50 per cent. of its value, 
it cannot be repaired, but will be ordered torn down and 
removed. Both the insurance company and the assured, 
therefore, in entering into a contract of insurance, have 
the ordinance before them, and the simple question in 
this case is: May they enter into a contract, binding upon 
both, that the assured will assume the risk of having his 
building torn down after it has suffered a partial loss by 
fire, and that the insurance company will assume the risk 
of loss actually caused by the fire, but will not assume 
the risk of loss or damage to the building over and above 
that caused thereby, which may be occasioned by the ac- 
tion of the city authorities in ordering the building de- 
stroyed? Each of the contracting parties understands 
fully the part which fire may play in the destruction of 
such a building, and the part which the ordinance of the 
city may play in causing such destruction. The company 
assumes the risk of the former, and the assured of the lat- 
ter. Is such a contract prohibited by the valued policy 
act? I think not. In such cases I think the rule is, and 
should be, that insurance against damage by fire protects 
the insured against loss resulting from the enforcement 
of an ordinance prohibiting the repair of his building af- 
ter its partial destruction by fire, in the absence, and only 
in the absence, of an agreement to the contrary. Hewins v. 
London Assurance Corporation, 184 Mass. 177, 182. The 
provision in controversy relates to the causes of loss and 
the character, as well as the extent, of the insurer’s risk 
or liability. On these matters parties may make their own 
agreements, unless they are hampered by valid legislation. 
A statute restricting the right of contract, as the valued 
policy law, should not be extended by implication or con- 
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struction beyond its import and purposes as disclosed by 
the language of the lawmakers. The purpose of the valued 
policy act is to prevent insurance at an overvaluation, 
and to deter insurers from taking reckless risks, by pro- 
hibiting them, after a total loss, from claiming that, at the 
time of issuing the policy, the value of the insured property 
was not equal to the amount of the insurance. Here the 
value of the property when the policy was issued and 
when the fire started is not questioned. The question here 
is the character of the risk assumed by the company. The 
statute by its own terms applies to insurance on property 
wholly destroyed. Where there is only a partial loss by 
fire, and the damaged building is for that reason demol- 
ished under police ordinances, enacted to protect the pub- 
lic against future fires, the character of the risk to be as- 
sumed by an insurance company is a lawful subject of 
contract. If a property owner desires insurance, limited 
to fire alone, intending to carry his own risk in so far as a 
city may prevent him from repairing a building partially 
destroyed by fire, how can he procure such indemnity if 
he cannot make a lawful contract including those terms? 
They are not inconsistent with the valued policy act, and 
there is nothing in the policy indicating a purpose to vio- 
late the law or to mislead or defraud the insured. It is 
a plain, straightforward, honest contract, voluntarily en- 
tered into between the parties, and the district court was 
right in enforcing it as the parties had made it. 
Rosp, J., joins in dissent. 


Epwarp P. HOLMES, APPELLEE, v. JosepH R. WEBSTER ET 
AL., APPELLANTS. 


Firep ApriL 3, 1915. No. 18018. 


1. Creditors’ Suit. There must be a valid and enforceable judgment 
as a basis for a creditor’s suit to set aside un alleged fraudulent 
transfer of real estace. 
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2. Judgment: Revivor. A judgment of the federal court, when dor- 
Mant, can only be revived in the court where it was rendered. 


3. Limitation of Actions: Domestic JupcMENntT. No action can be main- 
tained on a domestic judgment which is dormant and has not 
been properly revived, unless commenced within five years after 
the judgment was rendered. 


APPEAL from the district court for Lancaster county: 
P. JAMES Coscrave, JupGE. Reversed and dismissed. 


H. F. Rose, and C. 8. Allen, for appellants. 
J. A. ‘Brown, contra. 


Barnes, J. 

Appeal from a decree of the district court for Lancaster 
county in a creditor’s suit to subject certain real estate to 
the payment of a judgment or decree of the federal court 
for the district of Nebraska. 

The record discloses that the judgment of the federal 
court, which is the basis of the decree herein, was rendered 
on April 16, 1894. Fourteen years after the judgment 
was rendered in the federal court, the plaintiff in this case 
procured a certified transcript thereof from the clerk of 
that court and caused it to be filed in the office of the clerk 
of the district court for Lancaster county. Thereafter the 
plaintiff commenced proceedings in the state court to re 
vive the judgment. The defendant Joseph R. Webster 
entered a special appearance objecting to the jurisdiction 
of the court. His objections were overruled, and he did 
not further appear. The state court entered an order re 
viving the judgment, and on the 20th day of May, 1909, 
Holmes filed his petition in this case, setting forth, in sub- 
stance, the foregoing facts, and alleging the facts which 
he claimed enabled him to enforce the judgment, and fur- 
ther alleging that defendant Joseph R. Webster had fraud- 
ulently conveyed his property. He prayed for a decree 
setting aside the deeds and subjecting the real estate to 
sale for the purpose of paying the amount due him upon 
the judgment rendered by the federal court. To the peti- 
tion the defendants, Joseph R. Webster and Joy L. Web- 
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ster, filed separate answers challenging the validity of the 
judgment of the federal court, the order of revivor entered 
by the state court, denying fraud in the conveyance, and 
all of the other allegations of plaintiff’s petition. A trial 
resulted in a finding and judgment for the plaintiff, and 
the defendants have appealed. 

Appellants strenuously contend that the decree is not 
sustained by the evidence and is contrary to law. As a 
basis for a creditor’s suit, the plaintiff must have a valid 
and enforceable judgment against the principal defendant, 
and without the existence of such a judgment his action 
must fail. The judgment of the federal court, which is the 
basis of this suit, was rendered more than 14 years before 
it was transcribed to the district court for Lancaster 
county. No execution had ever been issued thereon, and 
no proceedings had ever been instituted to revive it. Af- 
ter it was transcribed to the state court, there was an at- 
tempt, in that court, to revive the judgment. The defend- 
ant objected to the jurisdiction of the court to make an or- 
der of revivor, and, as we view the question the objection 
should have been sustained. In Case Threshing Machine 
Co. v. Hdmisten, 85 Neb. 272, it was said: “A district 
court in which the transcript of a judgment of another 
district court has been filed is without authority to revive 
the judgment by the statutory method of revival created 
by section 478 of the Code, such power remaining in the 
court of original jurisdiction.” We have recently over- 
ruled Snell v. Rue, 72 Neb. 571 (see Armstrong v. Patter- 
son, 97 Neb. 229), and held that a judgment is barred by 
the statute of limitations after five years, and no action 
can be maintained on such a judgment. It follows that, 
the judgment not having been revived, the action thereon 
is barred by the statute of limitations, and the decree com- 
plained of cannot be sustained. 

The judgment of the district court is reversed and the 
plaintiff’s action is dismissed. 

REVERSED AND DISMISSED. 


Lerron and Ross, JJ., not sitting. 
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ANGUS CAtrrLe COMPANY, APPELLANT, V. GILMORE McLrop 
EY AL., APPELLEES. 


Firep Aprit 3, 1915. No. 18067. 


1. Animals: Trespass: LiApiniry. Section 109, Rev. St. 1913, provides, 
among other things, that “the owners of cattle, horses, mules, swine 
and sheep in this state, shall hereafter be liable for all damages 
done by such stock upon the cultivated lands” of another. 


iw) 


: Lien. An action will not lie in this state 
for damages done by cattle, mules, swine or sheep ranging at large 
upon uncultivated lands; but, if the owner of such stock drives 
them upon the lands of another, he is liable for all the damages 
done by them while there, and the owner of the land who takes 
up and impounds such trespassing animals has a lien on them to 
the amount of the damages done by them and for the value of the 
care and feed of such animals while they are impounded. 


A cornfield is cultivated land within the 
meaning of the statute, and the owner of live stock is liable for the 
damages caused by such live stock while they are trespassing upon 
such cultivated land. 


APPEAL from the district court for Cherry county: WIL- 
LIAM H. Wesrover, Juper. Affirmed. 


A. W. Scattergood, John N. Tucker and J. H. Broady, 
for appellant. 


Switeler, Goss & Savitzler and Walcott & Walcott, con- 
tra. 


Ranrnes, J. 

Appeal from a judgment of the district court for 
Cherry county in an action of replevin. 

It appears that the plaintiff and the defendant John 
W. Collins are the owners of adjoining cattle ranches in 
Cherry county, and Gilmore McLeod is Collins’ foreman; 
that defendant’s ranch. was inclosed by a fence, but the 
plaintiff, having purchased a tract of land adjoining the 
defendant’s premises on the east, had removed a line of 
fence about three-eighths of a mile in length along or near 
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the east side of defendant’s meadow. On the 11th day of 
April, 1912, plaintiff turned its stock out to graze on its 
own land adjoining defendant’s meadow. About 200 head 
of the cattle came onto the meadow, which was soft, 
tramped it up, and otherwise injured the land. Defend- 
ants notified plaintiff of that fact, and asked it to keep its 
cattle away from their premises. Plaintiff refused to com- 
ply with the request, and there is evidence in the record ° 
tending to show that its cattle were driven onto defend- 
ant’s land. This course continued from day to day until 
the 17th of April, 1912, when defendants found some of 
plaintiff’s cattle in their cornfield feeding on their corn- 
stalks. The defendants thereupon took up 54 head of 
plaintiff’s cattle, confined them in their corral, and drove 
the rest of the herd away in the direction of plaintiff's 
ranch buildings. The defendants thereupon served a writ- 
ten notice on plaintiff that they had impounded the 54 
head of cattle and claimed damages for and on account of 
the trespass. Plaintiff received the notice, and went to 
defendant’s premises, where certain negotiations took 
place. The defendants named an arbitrator to assess their 
damages, but the plaintiff failed to complete the negotia- 
tions, and on the 22d day of April, 1912, replevied its 
cattle. Issues were joined, a jury was waived, and the 
case was tried to the court. The result of the trial was a 
finding that defendants were entitled to the possession of 
the cattle and had a lien on them for $100. The usual 
judgment in replevin was awarded defendants, and plain- 
tiff has appealed. 

The appellant contends that the findings and judgment 
are not supported by the evidence and are contrary to law. 
In support of this contention the appellant cites Delaney 
v. Errickson, 10 Neb. 492, and Meyers v. Menter, 63 Neh. 
427, where it is said: “An action will not lie in this state 
for damages done by cattle, mules, swine or sheep ranging 
at large upon uncultivated land.” As we view these cases, 
they are not decisive of the question presented by this ap- 
peal. There was a motion for a rehearing in Delaney v. 
Brrickson, and the opinion on the rehearing is reported 
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in 11 Neb. 538. It was there said: “While the owner of 
domestic animals may lawfully permit them to wander 
upon and depasture the uninclosed, uncultivated lands of 
others, he has no right to drive them there without the 
owner’s permission, and if he do so he is answerable for 
whatever damage they may do while there.” In Meyers v. 
_ Menter, supra, it was held that plaintiff was entitled to 
recover because a part of the land upon which defend- 
ant’s cattle trespassed was cultivated land on which cer- 
tain crops were growing which were not spontaneous 
products of the soil. It clearly appears in the instant case 
that defendants had between 20 and 30 acres of their land 
which had been planted to corn, and the stalks, still stand- 
ing thereon, were used as feed for their stock; that at the 
time defendants took up the plaintiff’s cattle they were 
trespassing upon this cultivated field. Again, it is shown 
by the testimony of some of defendants’ witnesses that the 
plaintiff’s cattle were driven upon defendant’s meadow, 
which had been used for cutting hay for many years, and 
defendants had some stacks of hay thereon from which 
plaintiff’s cattle were feeding. Section 109, Rev. St. 1913, 
provides: “The owners of cattle, horses, mules, swine and 
sheep in this state, shall hereafter be liable for all damages 
done by such stock upon the cultivated lands in this state.” 
we are therefore of opinion that the evidence was sufficient 
to sustain the findings. It also appears that after defend- 
ants impounded plaintiff’s cattle they fed them hay and 
cared for them until they were taken upon the writ of re- 
plevin. The defendants were clearly entitled to a lien for 
the value of feed and care, together with the damages to 
the meadow and cultivated land. 

It follows that the judgment of the district court was 
right, and should be affirmed. 

JUDGMENT ACCORDINGLY. 


MorrisskEy, C. J., Lerron and SEDGWICK, JJ., not sitting. 
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MINNIE WARNER METTLER ET AL., APPELLEES, V. ISABELLA 
R. WARNER, APPELLANT; VESPASIAN WARNER ET AL., 
APPELLEES. 


Firep Apri. 3, 1915. No. 18075. 


1. Wills: Evection. A widow of one who dies testate in a sister 
state, and who has in the courts of the state of his domicile elected 
to renounce the provisions of his will made for her benefit and 
take her dower in his estate, the election having been held valid, 
is entitled to claim dower in the estate of her deceased husband 
which is situated in this state. 


: Limitations. Her election in the courts of the 
state of his domicile is, in effect, the commencement of proceedings 
to recover dower, and an action may be brought by her to assign 
the same in the courts of this state when her right of dower .in 
the estate situated here is challenged by the heirs of the testator. 


3. Judgment: Comity: ANTENUPTIAL AGREEMENT. Where the courts 
of the state in which the testator was domiciled at the time of his 
death have disregarded an antenuptial agreement and have as- 
signed dower to the widow, the courts of this state will disregard 
Such agreement. 


AppgEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Reversed. 


Tibbets, Anderson & Baylor, for appellant. 
Burkett, Wilson & Brown, contra. 


BaARngEs, J. 

This appeal involves the right of Isabella R. Warner, the 
widow of John Warner, who died testate at his home in 
Clinton, Illinois, to a dower interest in certain real estate 
situated in Lancaster county, Nebraska. At the time of 
the death of John Warner he was the owner of a large 
estate, consisting of land and personal property situated 
in Dewitt county, Illinois, where he then resided, and 
where he had resided during all of his life. He was also 
the owner of real estate in Iowa, Ohio, California and 
Nebraska. The deceased left surviving him two children 
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by a former wife, his widow, and two children by her. 
By the terms of his will he devised to his widow the family 
homestead, situated in the city of Clinton, and $10,000 in 
money, to be paid to her by the executor of the will. When 
the will was presented for probate in Dewitt county, Illi- 
nois, the widow filed her election to renounce the provis- 
ions of the will made in her favor, and claimed the right 
to take a dower interest in her deceased husband’s estate, 
which amounted at the time of his death to $1,650,000. 
The circuit court of Dewitt county held that she had made 
her election within one year after her husband’s death and 
established her right of dower. The executor appealed to 
the supreme court of Illinois, where the judgment of the 
circuit court was affirmed. Afterwards the widow estab- 
lished her right to dower in the lands of her deceased 
husband situated in the states of Iowa and Ohio in the 
courts of those states. Three years and two months after 
the death of John Warner his children by his first wife 
commenced an action to partition that part of his estate 
situated in Nebraska in the district court for Lancaster 
county. The widow appeared and filed an answer and 
cross-bill, claiming her right of dower therein. Thereupon 
the plaintiffs withdrew their petitions and filed answers 
to her cross-bill. The cause was tried on issues thus 
joined, and the district court held that the widow’s claim 
was barred by the provisions of section 18, ch. 23, Comp. 
St. 1905, and dismissed her action. The widow has ap- 
pealed, and contends that her election to renounce the 
provisions of the will and take her dower in the estate of 
her deceased husband, made in the state of Illinois, and 
. the confirmation by the courts of that state, was a suffi- 
cient election and fixed her status as to her husband’s es- 
tate wherever situated; that her election was seasonably 
made in point of time; and that the court erred in dis- 
missing her cross-petition. 

In Hawley & King v. James, 5 Paige Ch. (N. Y.) 318, 
446, the court said: “The object of the legislature un- 
doubtedly was to compel the widow to make her election 
to take her dower, instead of the jointure or other provi- 
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sion made in lieu thereof, within a limited period after 
the death of the husband, and by some open and notori- 
ous act which could not be misunderstood. * * * 

Neither is it necessary, by the statute, that the widow 
should make an entry upon or commence proceedings for 
the recovery or assignment of her dower in every sep- 
arate and distinct parcel of the lands in which she is en- 
titled to claim dower, in order to constitute a valid election 
on her part to reject the provision made by her husband 
in lieu of such dower. But it will be sufficient, where 
she has taken no part of such provision made for her in 
lieu of dower, if she actually commences proceedings 
within the year, for the recovery or assignment of her 
dower in any part of the lands as to which the right of 
election exists, or enters upon any part of such lands, 
claiming her dower therein.” In Wilson v. Cow, 49 Miss. 
538, the eighth paragraph of the syllabus is: “A will 
disposing of property, in two or more jurisdictions, ought 
to have uniform effect as to all the beneficiaries under it. 
That cannot be done unless it pertains to the forum of the 
domicile, to give to the widow the election to accept under 
the will or to abandon it, and take under the law:” It 
is held in the opinion that no other election is necessary 
than at the domicile. There are several other cases that 
hold the same, and we think these are reasonable rules and 
a reasonable construction of our statute. Washburn v. 
Van Steenwyk, 32 Minn. 336, and Slaughter v. Garland, 
40 Miss. 172, are in point upon this question. In the last 
cited case it is said (p. 180); “But the right of renuncia- 
tion is available only in the proper tribunal of the testa- 
tor’s domicile. It is an incident to the jurisdiction of the 
tribunal which has the exclusive power to admit the will 
to probate, and proceeds from the jurisdiction over the 
matter of probate. Otherwise there might be a renuncia- 
tion of the will in a foreign state, while it would be in full 
force in the state of the domicile; which would be absurd. 
The tribunal having jurisdiction, both of the probate and 
of the incident of revocation, is manifestly the proper 


court of the domicile of the testator.” 
98Neb.8 
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It seems clear that the provisions of our statutes are 
not in conflict with the foregoing authorities. The sec- 
tion on which the decision appealed from is based is found 
in the chapter providing for the distribution of estates of 
deceased persons domiciled in this state, and was not in- 
tended to apply to the estates of persons domiciled in 
other states. The legislature did not intend to limit the 
widow, in such cases, to one year in which to assert her 
rights in this state. We think that, where the widow has 
renounced the will and has established her right of dower 
in the courts of her deceased husband’s domicile within 
one year, her election thus made is a sufficient commence- 
ment of proceedings to recover dower, and entitles her to 
maintain an action for that purpose in the real estate of 
which her husband died seized, whenever the heirs attempt 
to claim all the estate in the courts of this state. 

The trial court found, among other things, that an 
antenuptial agreement was made between the widow and 
her husband at the time of their marriage, but the de- 
cision was not based on that agreement. It appears that 
the agreement had been disregarded by the parties to it 
for more than 30 years of their married life, and the 
courts of the state of their domicile had disregarded it. 
AS a matter of comity, the courts of this state should take 
the same view of that agreement. The appellees have cited’ 
Apperson v. Bolton, 29 Ark. 418, and seem to rely upon 
that decision. By the statutes of that state the widow, in 
order to claim dower, is required, first, to make an entry 
upon the land situated in that state; and, second, to com- 
mence proceedings for the recovery of assignment of her 
dower therein. It was said in the opinion that she would 
not be permitted to claim against a will and accept its 
provisions at the same time, and that an acceptance of the 
provisions of the will in Tennessee, the state of the domi- 
cile, would bind her everywhere. The statutes of Arkan- 
sas are so different from ours that we think the decision 
is not in point. 

It follows that the judgment of the district court should 
be reversed and the cause remanded for further proceed- 
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ings in accordance with the views expressed in this opin- 
ion. 
JUDGMENT ACCORDINGLY. 


Lrerron, Rose and Srepewicn, JJ., not sitting. 


Isaac R. SINCLAIR, APPELLANT, v. WILLIAM E. DUNNING, 
APPELLEE. 


Frep Apri 3, 1915. No. 18083. 


1. Appeal: Conriictine EvipeNce. The verdict of a jury rendered on 
conflicting evidence, where the issues have been submitted under 
proper instructions, will not be set aside by a reviewing court 
unless it appears to be clearly wrong. 


2. Instruction complained of, set forth in the opinion, and held to have 
been properly given. . 


AppPEAL from the district court for Phelps county: 
Harry 8S. DunGan, Juper. Affirmed. 


Dravo & Dilworth, for appellant. 
G. Norberg and Ralph H. Adams, contra. 


BARNES, J. 

Action to recover damages alleged to have been sus- 
tained by plaintiff by reason of the fraud and deceit of 
defendant in the exchange of 148 acres of land situated in. 
Nance county, Nebraska, for a stock of merchandise in 
Eustis in said state. The cause was tried to a jury in the 
district court for Phelps county. The defendant had a 
verdict and judgment, and plaintiff has appealed. 

The plaintiff alleged in his petition that in the nego- 
tiations leading up to the trade the defendant told him 
that his land was worth $100 an acre, and that he had 
been offered $95 an acre for it; that plaintiff could obtain 
a loan on it for $6,000 from a widow in St. Edwards, Ne- 
braska, by the name of Elberta Cain. Plaintiff alleged 
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that he had no knowledge of the value of the land and re- 
lied on the defendant’s statements, which induced him to 
make the trade; that said statements were false and un- 
true, which fact was well known to defendant at the time 
they were made; that the land was not worth more than 
$35 an acre; that after plaintiff traded for the land he 
was unable to obtain a loan of $6,000 thereon, and that, 
by reason of the fraud and deceit practiced on him by 
defendant, he had been damaged in the sum of $10,061, for 
which he prayed judgment. 

The defendant, by his answer, admitted that he traded 
the land in question for the stock of merchandise men- 
tioned in plaintiff’s petition, but denied that he made the 
representations set forth therein, and alleged that the 
trade was made after plaintiff had visited the land and 
had examined it to his own satisfaction, and after he had 
made inquiries of other persons who resided in the vicinity 
where the land lay. He further alleged that the stock of 
merchandise which he took in trade for the land was what 
is known as “trading stock;” that he told plaintiff that 
he wanted $14,800 for his land, and that plaintiff must 
allow him that amount in case they made the trade. He 
denied that he ever told plaintiff that Elberta Cain would 
loan him $6,000 on the land, and alleged that he informed 
plaintiff that he probably could obtain a loan from 2 
widow named Cain, living at St. Edwards, Nebraska, for 
40 per cent. of the actual value of the land. Further an- 
swering, deferidant denied all of the other allegations of 
the petition. 

Plaintiff, by his reply, denied the material allegations 
of the answer. 

The appellant contends that the verdict of the jury is 
not sustained by the evidence. The bill of exceptions dis- 
closes that in the latter part of April, 1910, the parties, 
who both appear to have been traders of land for stocks 
of merchandise, met, and negotiations were entered into 
which led up to the trade out of which this action after- 
wards arose. Plaintiff wanted to know if defendant had 
land which he woud trade for a stock of goods. It appears 
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that defendant had a fractional quarter section of land, 
containing 148 acres, in Nance county, which he was will- 
ing to trade for plaintiff’s stock of goods. He told plain- 
tiff to go down there and examine it. They thereupon 
fixed a date when they should go to Nance county for that 
purpose. When they arrived at Palmer, which is a small 
town in Merrick county near the tract of land in ques- 
tion, they drove out and examined it. The plaintiff was 
satisfied with the appearance of the laud, and on the trial 
testified that defendant told him it was well worth $100 
an acre, while the defendant just as positively testified 
that he never said it was worth that or any other sum; 
that he did say that he wanted $14,800 in trade, and that 
plaintiff could take it or let it alone. Plaintiff testified 
that defendant told him he could get a loan of $6,000 on 
the land; that defendant referred him to Elberta Cain, 
who, it appears, was the mother-in-law of defendant’s 
daughter. Defendant testified positively that he never told 
plaintiff he could get a loan of $6,000 on the land, but 
that he told plaintiff that he could probably get a loan of 
40 per cent. of the actual value of the land, and referred 
plaintiff to a widow by the name of Elberta Cain, living 
at St. Edwards, Nebraska, who was loaning money on 
real estate, 

It appears that when the parties returned from in- 
specting the land plaintiff made inquiries regarding it 
of a Mr. Templin, a banker at Palmer who owned land 
adjoining it, and thereafter requested that he be given 
a little time to consider the matter of the trade. This 
was agreeable to the defendant. It also appears that the 
plaintiff wrote to Elberta Cain and received an answer 
as follows: 

“May 9, 1910. Dear Sir: Yours of May 6 received and 
think the land you asked about is fully worth what Mr. 
Dunning asked as it is a great hay producer. I know 
where all the land is located but do not know the numbers. 
I would be pleased to make a loan on the land. Would 
loan 40% of actual purchase price at 6% annually. How- 
ever, if there is already some incumbrance I would have 


118 NEBRASKA REPORTS. [Vou. 98 


Sinclair v. Dunning. 


to pay it off and deduct from the amount. Mrs. Elberta 
Cain. P.S. If I could do anything for you in way of a 
loan let me know as soon as possible.” 

There is another letter in the record from Mrs. Cain, 
which reads as follows: “St. Edwards, Neb., May 25, 10. 
Mr. Sinclair, Smithfield, Neb. Dear Sir: Yours rec'd. 
Will look over the land and write you as soon as possible. 
Most Resp., Mrs. Elberta Cain.” 

Plaintiff testified that after the receipt of these letters 
he wrote again to Mrs. Cain and received no answer, but 
it is not shown that he ever made any application for a 
loan on the land after he procured it. 

In the latter part of May, 1910, the parties got together 
and completed the trade. The defendant’s land was con- 
sidered to be worth $14,800 in the trade. An inventory of 
the stock of goods was taken, with the result that it was 
considered to be worth $17,509.99. Defendant gave a note 
to the plaintiff for the difference, less the amount of cer- 
tain bills of wholesalers which he assumed and agreed to 
pay, and the plaintiff gave the defendant a bill of sale for 
the stock of merchandise, and defendant deeded the land 
to L. L. Sinclair, who is a son of the plaintiff. Later on 
the plaintiff sold the note to a bank in Bertrand, and noth- 
ing further was heard about the transaction until the 
commencement of this suit, which was something like two 
years after the trade was completed. 

At the trial the plaintiff produced a writing, signed by 
the defendant, which contained a statement of the bills 
which the defendant assumed and agreed to pay, all of 
which were entered on the left-hand side of the double 
line on a page of a double-entry ledger and amounted in 
all to $748.48. This list of accounts the defendant as- 
sumed and agreed to pay and appended his signature 
thereto. When this writing was introduced in evidence, 
there appeared on the right-hand side of the double-entry 
column the following: 

“Assumed by W. E. Dunning. I hereby agree to give 
clear title to said land and guarantee a loan of $6,000 on 
said land by Alberta Cain of St. Edwards, Neb. And also 
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guarantee full face at First National Bank at Bertrand 
for difference on note given on said stock of merchandise 
and I hereby assume the above bills.” 

The defendant contended that the writing on the right- 
hand side of the double-entry column was not there when 
he appended his signature to the bills which he had as- 
sumed and agreed to pay. He testified to this positively, 
and several other witnesses who were present when the 
writing was signed testified that the writing at the right 
of the double-entry column was not there when the defend- 
‘ant signed it. The plaintiff denied this, aud claimed that 
it was all written and signed at the same time. It is quite 
probable that the jury believed the defendant’s testimony, 
and, if so, the belief would go far to sustain the verdict 
which they rendered. The evidence shows that the land 
was not worth to exceed $35 or $40 an acre at the time the 
trade was made. It was good hay land aud afforded a 
hay crop amounting from year to year to from 90 to 180 
tons. The testimony as to the value of the stock of goods 
was conflicting. There was considerable evidence which 
showed that the bulk of the stock was old and considerably 
shelf worn. The note which defendant gave to the plain- 
tiff at the time of the completion of the trade, and which 
amounted to $2,071, was cashed by the plaintiff. There 
is no evidence in the record from which the jury could 
conclude that the plaintiff had ever offered to rescind the 
trade. On the other hand, it seems clear that plaintiff in- 
duced the defendant to make the deed, not to himself, but 
to his son, who took possession of the land, and, so far as 
the record shows, still owns it. There is a sharp conflict 
in the evidence as to the representations alleged to have 
been made by the defendant relating to the condition and 
value of the land, and also as to the facts relating to the 
whole transaction. The cause having been properly sub- 
mitted to the jury upon such conflicting evidence, we are 
unable to say that it was not sufficient to sustain the ver- 
dict. 

It is further contended that the trial court erred in ex- 
cluding the evidence offered by plaintiff in relation to his 
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offer to rescind the contract. When it is considered that 
this was not an action for rescission, but was one affirm- 
ing the contract and seeking to recover damages for fraud 
and deceit, it must be apparent that such offer was wholly 
immaterial, and this evidence was properly excluded. 

It is also contended that the court erred in giving the 
eighth paragraph of his instructions to the jury, which 
reads as follows: “The court instructs you, gentlemen of 
the jury, that no evidence has been offered by plaintiff 
tending to show any damages he may have sustained by 
reason of not having obtained a loan on the real estate in 
question for $6,000, which plaintiff claims he is entitled to 
recover. In determining the amount of his recovery you 
will not take into consideration any damages resulting 
from the failure of the plaintiff to secure said loan.” It 
clearly appears from the record that the plaintiff never 
applied to any one for a loan on the land in question. As 
above stated, he induced the defendant to deed the land to 
his son, who, so far as the record shows, still owns it, and 
who has never made any complaint in regard to the trans- 
action. The instruction complained of was properly given. 

As we view the record, the cause was fairly tried and 
submitted to the jury under proper instructions. The 
judgment of the district court is therefore 

AFFIRMED. 


Lerron, Rosp and Sepewict, JJ., not sitting. 


ALLIn W. PIERCE, APPELLEE, V. ANTOINETTE DOMON, 
APPELLANT. 


Fitep Aprit 3, 1915. No. 18045. 


1. Briefs in this court should be prepared in accordance with rule 
12 (94 Neb. XI), otherwise the court may refuse to consider 
them. 


2. Brokers: Contract: VaLipiry. When an oral contract is made with 
an agent for the sale of real estate upon commission, and after- 
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wards, in order to satisfy the requirements of section 2628, Rev. 
St. 1913, the contract is reduced to writing before suit is brought, 
such written contract furnishes the legal evidence necessary that 
the contract may be enforced. 


: Parot Evipence. Where it is claimed that such 
contract was signed by the defendant without knowledge of its 
contents, evidence of the oral contract previously made is admis- 
sible as tending to show the consideration for the writing and the 
probability that the signer knew its contents. 


AppresaL from the district court for Valley county: 
JAMES R. Hanna, Jupen. Affirmed. 


A. Norman, for appellant. 
Claude A. Davis, contra. 


Lerron, J. 

Action by a real estate agent to recover a commission 
for the sale of land due him under the terms of a writ- 
ten contract. The answer was a general denial, with a 
a plea that defendant signed the written contract in ig- 
norance of its contents. The jury found for plaintiff, 
and defendant appeals. 

The testimony on behalf of plaintiff tends to prove that 
the defendant, in a conversation with him at her home, 
employed him as her agent to sell 70 acres of land; that 
on the same day he tried to make a sale of the land to one 
Steinwart, who did not then buy, but who a short time 
afterwards completed negotiations with the defendant her- 
self. After they had reached an agreement, but before 
any papers were executed, plaintiff procured defendant to 
execute the written contract on the same terms as the oral 
one had been entered into. Defendant afterwards re- 
fused to comply with its terms and pay the stipulated com- 
mission. 

The defendant denies that any oral agreement was en- 
tered into, and says that she signed the written contract 
under a misconception of its contents; that it was not read 
to her, and she could not read it on account of not having 
her glasses with her. But it was signed at the office of her 
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attorney in the presence of one of her granddaughters and 
husband, and after it had been read and an amendment 
made by her counsel, who testified that Mrs. Domon came 
to his office before plaintiff and talked to him about it. 

The jury evidently believed the plaintiff’s witnesses and 
found accordingly. There were only two material facts in 
dispute: (1) Whether plaintiff was ever employed to sell 
the land; (2) whether Mrs. Domon signed the written con- 
tract with knowledge of its contents. As to both of these 
questions the evidence supports the verdict. 

It is difficult to tell what errors are relied upon for re- 
versal, since the brief of defendant is not prepared in ac- 
cordance with rule 12. The work of this court is expe- 
dited by an adherence to this rule, and the court may re- 
fuse to consider briefs not prepared in accordance there- 
with. But the brief and the record in this case are short, 
and will be considered as if the rule had been observed. 
It is said that, if the verdict is not supported by the evi- 
dence with respect to the oral contract, there is no evi- 
dence to support it, and it is argued that, if the appellant 
made the verbal contract, then she knowingly made the 
written one, but that, if she did not make the verbal con- 
tract and had never employed plaintiff to sell her land, 
then she would not knowingly enter into the written agree- 
ment. The conclusion is drawn that the whole case rests 
solely upon the oral testimony, and that this is inadmis- 
sible under the statute. The answer admits the execu- 
tion of the written instrument, but denies that defend- 
ant knew she was signing a contract for the sale of land 
and to pay a commission. The evidence was admissible 
as tending to show that she executed the instrument with 
knowledge of its contents. The introduction of evidence 
did not follow the logical order, but this was not prejudi- 
cial, and does not seem to have been complained of at 
the trial. 

The trial court instructed the jury, in substance, that 
the oral evidence was admitted only for its bearing upon 
the question of a consideration for the alleged written con- 
tract; that such a contract is unenforceable unless re- 
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duced to writing, but that a verbal contract of this nature 
is not contrary to public policy, and the parties may carry 
it out if they wish, and in case it is reduced to writing 
before suit is brought the object of the statute is fulfilled, 
and the written contract becomes admissible in evidence 
and may be enforced in a proper proceeding. This states 
the law correctly. Sheehy v. Fulton, 38 Neb. 691. We 
have said that the act of 1897 which requires a contract 
of this nature to be in writing is virtually an extension 
and enlargement of the statute of frauds, and that its ob- 
ject is to prevent an obligation or liability from being im- 
posed upon a defendant by false testimony. Baker v. Gil- 
lan, 68 Neb. 368; Covey v. Henry, 71 Neb. 118. We have 
also held that where a defendant, after receiving the ben- 
efit of such services, executes a written promissory note in 
payment thereof, the reason of the law is fulfilled, be- 
cause his contract is established by his own signature. 
Mohr v. Rickgauer, 82 Neb. 398. And so in this case, un- 
les$ the defendant had signed the written instrument, 
plaintiff would not have been in possession of legal evi- 
dence with which to prove the existence of the contract; 
but, having furnished by her own act the legal evidence 
necessary, she placed plaintiff in a position to enforce the 
remedy. 

On the whole case, we are satisfied that the contract was 
sufficiently proved by the written instrument, and that 
the defendant would not have signed the same if she or her 
attorney had not been advised of the contents of the paper. 
We have found no error to the prejudice of defendant 
either in the reception of evidence or in the instructions 
to the jury. 

The judgment of the district court is 

AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 
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JANE M. FLoop, APPELLEE, v. OMAHA & CoUNCIL BLUFFS 
Srrept RAILWAY COMPANY, APPELLANT. . 


Fitep Apnrit 3, 1915. No. 18046. 


1. Instructions set forth in the opinion, when considered in connec- 
tion with the testimony, held respectively properly given or re- 
fused. 


2, Carriers: INJuRY To PASSENGER: DamaGES: Review. Where, in an- 
swering a question as to her loss of earnings, the plaintiff probably 
misunderstood its purport and may have included some of the 
profits from her investment in the sum she stated, while an objec- 
tion and a motion to strike the answer should have been sustained, 
the judgment will not be reversed upon that ground alone; the 
verdict, as reduced by the district court, not being in excess of 
what would be a fair compensation for the injuries the plaintiff 
sustained, and the defendant not having attempted to elicit the 
actual facts by cross-examination. 


APPEAL from the district court for Douglas com : 
Wiis G. Sears, JuDcE. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 
Brome & Brome and Fisher & Rooney, contra. 


Lerron, J. 

Action for damages resulting from personal injuries. 
Plaintiff recovered, and defendant appeals. 

The petition charges that the plaintiff was a passenger 
on one of defendant’s street cars in Council Bluffs, Iowa; 
that the car stopped at Hafer’s stopping place for the pur- 
pose of allowing passengers to alight; that the plaintiff 
attempted to alight, and, when in the act of stepping to the 
street, the defendant’s employees in charge of the car care- 
lessly and negligently started the car forward, and negli- 
gently failed to warn or advise her; and that by the sudden 
start she was thrown violently to the street and injured. 
The answer pleads that the defendant stepped off while the 
car was slowing up in order to stop, while running at a 
rate of speed not to exceed four miles an hour; that the 
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employees were without warning that the plaintiff was 
about to alight; and that whatever injuries she sustained 
were due to her own negligence in stepping off a moving 
car. 

The plaintiff is a single woman engaged in the furniture 
business at Battle Creek, Nebraska. She was accompany- 
ing her brother, who was taking his little girl to a hospital 
in Council Bluffs. The evidence on behalf of plaintiff 
tended to prove that she was unfamiliar with the locality ; 
that the car stopped about 75 or 80 feet west of the usual 
stopping place, which was not at a street intersection, but 
at a point known as Hafer’s stopping place; that a man 
left his seat, went forward, and alighted from the car; that 
the plaintiff followed him, and, when in the act of step- 
ping down, the car was suddenly started, and she was 
thrown to the pavement and suffered the injuries com- 
plained of; and that car then moved a little more than its 
own length forward and stopped at the usual place. 

The testimony for defendant was substantially to the ef- 
fect that the car only made one stop, which was at the 
usual stopping place, and that as it was slowing down the 
plaintiff arose from her seat, walked to the front end of 
the car, and stepped off while it was in motion. 

It is first assigned that the court erred in refusing to give 
defendant’s request No. 6: “You are instructed that the only 
actionable negligence alleged in the petition in this case 
is that the car upon which plaintiff was a passenger, hav- 
ing stopped at Hafer’s stopping place while plaintiff was 
in the act of alighting therefrom, was started forward 
suddenly, and threw plaintiff to the pavement, causing 
the injuries complained of. You are further instructed 
that you would not have the right in this case to declare 
or determine that the defendant was guilty of negligence 
in any other respect.” The court by instruction No. 2 
told the jury: “Before the plaintiff would be entitled to 
recover against the defendant, she must establish by a 
preponderance of the evidence that, while she was in the 
act of alighting from the car, it then standing still, the 
car was suddenly started forward, proximately being the 
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cause of her being thrown to the pavement. Should she 
establish such fact by preponderance of the evidence, you 
will find for plaintiff. But should she fail to establish 
such fact, to such degree, then you will find against her.” 

This instruction correctly stated the principal issue in 
the case. But it is argued that, since the petition alleged 
that the accident happened “at Hafer’s stopping place,” 
the plaintiff would not be entitled to recover unless she 
proved that defendant stopped the car at that spot, and 
started it then and there. Defendant suffered no preju- 
dice by the omission to mention the precise point at which 
the accident happened. Where the plaintiff fell was only 
a short distance—not much more than a car length—from 
Hafer’s stopping place. The defendant was in nowise mis- 
led by the testimony. Neither was there a fatal variance 
between the pleadings and the evidence, as defendant urges. 
Rev. St. 1918, secs. 7706, 7713. The argument that, “if 
the car stops at some place other than the regular stopping 
place, and for some purpose other than for receiving and 
discharging passengers, the defendant is not liable, * * * 
unless the trainmen knew * * * or should have 
known, that a passenger was in the act of stepping off the 
car when the car was started,” is not persuasive, for the 
reason that the car was practically at the usual stopping 
place, another passenger alighted, and the conductor ad- 
mits that he saw plaintiff leave her seat and walk to the 
front platform of the car apparently with the intention 
of alighting. 

It is next urged that the court erred in giving to the 
jury that part of instruction No. 1 reading as follows: 
“If she started to leave the car while it was standing still, 
and the defendant’s servants, while she was in the act of 
stepping from the car, started the same, then she is entitled 
to recover such damages as will work full compensation 
to her for her injuries.” 

It is urged that this instruction is inapplicable to the 
facts, and is an improper statement of the law, because 
the plaintiff did not leave the car at a regular stopping 
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place, but stepped or fell off before it reached the regular 
stopping place. This instruction should be read in con- 
nection with No. 2. Since the jury evidently believed 
_ the evidence in behalf of plaintiff that the car made a 
temporary stop just in front of the drug store on account 
of the track being blocked by other cars ahead of it, and 
afterwards moved up a short distance to the stopping place, 
the instruction was properly given. What has already been 
said as to instruction No. 2 also applies. 

It is next urged that the court erred in receiving testi- 
mony as to the measure of damages, and in its instruction 
to the jury on the rule of damages. The testimony shows 
that plaintiff was taken to the hospital; was in bed there 
for about two weeks; that her health was good before the 
accident; that apparently two of her ribs were broken; 
that she suffered a sever concussion of the brain; that she 
was in intense pain during the whole time she was in the 
hospital and for months afterwards, the broken ribs hurt- 
ing her every time she breathed. She was confined to her 
bed on account of the injuries after she got home. Her 
physician testified she suffered from traumatic neuras- 
thenia, is very nervous, and will never fully recover from 
the injuries. She testifies that she was unable to take care 
of and manage her business until May, 1912, and that her 
ability to conduct her business since has been much im- 
paired. Upon being asked what she was able to earn per 
month or year in the conduct of the furniture business 
prior to the time she received the injury, she answered, 
over defendant’s objection: ‘Well, per month I would 
imagine from $100 to $200. Of course, I hadn’t been in it 
a year, and hadn’t made a yearly.” Here she was inter- 
rupted by defendant’s counsel, who moved to strike out the 
answer for the reasons urged in the objection, among 
which were that no fonndation had been laid; that it was 
a mere conclusion; that it did not involve the true rule of 
damages; and was too remote, uncertain, and speculative, 
and did not state facts. The objection and motion were 
overruled. 
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The instruction complained of tells the jury: “Should 
you find for plaintiff, you will award her such sum of 
money as will compensate her for her injuries; therein 
considering the nature and extent of her injuries, and 
value of time lost by her, and.the extent of incapacity, if 
any, resulting to her, and, if so, its fair value, the amount 
of pain and suffering endured, and what will compensate 
her for the same,” etc. It is urged that when this in- 
struction was given the jury only had before it specula- 
tive, conjectural and incompetent evidence with respect to 
the value of plaintiff’s loss of time and services; that evi- 
dence of loss of profits is not proper for the purpose of 
enhancing damages. The testimony set forth seems to be 
the only evidence with regard to the value of plaintiff’s - 
time. The question did not call for a statement as to 
profits, but merely as to her earning capacity. The wit- 
ness evidently misapprehended its purport. Her answer 
was vague and indefinite, and probably included the ele- 
ment of profits. It should have been stricken. But the de- 
fendant made no effort upon cross-examination to ascertain 
the true facts or to inquire as to what elements entered 
into this approximation. The question is now presented 
whether the evidence as to the injuries plaintiff suffered, 
without taking into consideration the evidence as to her 
probable earnings in the furniture business, is sufficient 
to sustain the verdict. It is clear that the plaintiff’s time 
is of some value, and the jury would be justified in consid- 
ering it worth at least as much as that of an ordinary 
clerk. 

The verdict was for $5,500. At the hearing on the mo- 
tion for a new trial the court ordered a remittitur of all 
in excess of $4,000, and entered judgment accordingly. 
This sum will not do more than fairly compensate the 
plaintiff for her injuries according to the undisputed tes- 
timony as to their severity. 

We are of the opinion that the remittitur ordered by the 
district court operated to remedy the prejudice to defend- 
ant, if any, and that a new trial should not be ordered 
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on account of the reception of the testimony and the giv- 
ing of the instruction last complained of. 
The judgment of the district court is 
AFFIRMED. 


BaRNgES, Fawcerr and HaMeEr, JJ., not sitting. 


WILLIAM F.. TorBItT?, APPELLEE, V. VILLAGE OF BENNETT 
ET AL., APPELLANTS. 


Firep Aprit 3, 1915. No. 18048. 


1. Easements: STrEets: ADVERSE PossEessiIon. An easement in a city 
street could be acquired by open, notorious and uninterrupted ad- 
verse possession for ten years prior to the enactment of the statute 
of 1899 (Laws 1899, ch. 79). 


2. Courts: Opinions: OVERRULING. ‘Before overruling a former decision 
deliberately made, the court should be convinced, not merely that 
the case was wrongly decided, but that less injury will result 
from overruling than from following it.” McEvoy v. City of Sault 
Ste. Marie, 136 Mich. 172. 


APPEAL from the district court for Lancaster county: 
P. JaMEs CosGRave, JUDGE. Affirmed. 


Jesse B. Strode and G. H. Hager, for appellants. 
T. J. Doyle, contra. 


LETTON, J. 


Action to enjoin village authorities from tearing down 
and removing an outside stairway to a building in the 
village of Bennett. A perpetual injunction was allowed, 
and the defendants appeal. 

’ Plaintiff is the owner of a two-story frame building in 
the village of Bennett, which was erected in 1879, and of 
which he became the owner in 1887. There is an open out- 
side stairway about four feet wide, extending from the 
sidewalk to the second floor of the building. This stairway 
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was erected with the building, and furnishes the sole means 
of access to the second story. The lower end of the stair- 
way rests upon the street close to the building, and occu- 
pies a portion of the sidewalk space. In September, 1910, 
a written notice was served on plaintiff by the village 
trustees directing him to remove the stairway, and that, 
unless he did so within ten days, it would be removed by 
them and the cost of so doing assessed against the prop- 
erty. This action was then begun. There seems to be no 
dispute about the facts. 

The question presented is whether an easement in a city 
street could be acquired by adverse possession for more 
than ten years prior to the passage of the act of 1899 
(Laws 1899, ch. 79), and we are asked to review and over- 
rule our former decision on this point. This question was 
first squarely presented in this court in the case of Meyer 
v. City of Lincoln, 33 Neb. 566, where it was held: “When 
a person has been in the actual, visible, exclusive, and un- 
interrupted possession of a portion of a street in a city, 
under a claim of right, for ten years, the title thereto vests 
absolutely in such occupant.” This was followed in Lewis 
v. Baker, 39 Neb. 636, Webster v. City of Lincoln, 56 Neb. 
502, and City of Wahoo v. Nethaway, 73 Neb. 54. The 
question is also considered in Krueger v. Jenkins, 59 Neb. 
641. 

In the Wahoo case, as in this, an earnest attempt was 
made by counsel to procure a modification of the rule laid 
down in the former cases, but the court refused to do so, 
quoting from a Michigan opinion: “Before overruling a 
former decision deliberately made, the court should be con- 
vinced, not merely that the case was wrongly decided, but 
that less injury will result from overruling than from fol- 
lowing it”—saying that further injury, if any, to munici- 
palities had been removed by the act of 1899, and conclud- 
ing: “Nothing of good could be accomplished by now 
changing our former rule.” JfcHvoy v. City of Sault Ste. 
Marie, 186 Mich. 172. 

Agnew v. City of Pawnee City, 79 Neb. 608, was a case 
very similar to this, since it involved the right to remove 
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a Stairway in a similar situation. After reviewing former 
decisions, the court say: “It seems clear from this rea- 
soning, and the cases above cited, not only that title may 
be acquired by adverse possession in a city street, but that 
the title in the street is such that it may become servient to 
an abutting lot by the establishment of an easement there- 
in.” 

In Ryan v. City of Lincoln, 85 Neb. 539, the court was 
again requested to review and overrule Meyer v. City of 
Inncoln, 33 Neb. 566, and cases following it. It said: 
“From our standpoint it will not be necessary to consider 
this branch of the case, and, while we shall not do so, we 
have no disposition to disparage the opinions referred 
to. 2 

It may be true, as defendant argues, that the trend of 
modern opinion is contrary to our decisions, and that the 
early cases in this state were not well considered (though 
we do not so concede); but, since the legislature settled 
the question in 1899, and no possessory right can have been 
acquired in the streets since 1899 or 1900, it seems clear 
that greater injustice would result from setting aside our 
former adjudications than from abiding by them. The 
rule that adverse possession for ten years before 1899 con- 
stituted a perfect title now amounts to a rule of property, 
and vested rights, such as those in the Agnew case, would 
be interfered with by a change in the law. We are con- 
tent to let well enough alone and to abide by the estab- 
lished rule. 

.  Itis also contended that Torbitt never claimed that por- 

tion of the sidewalk space on which the stairway rested. 
This is based upon testimony that in a conversation be- 
tween Torbitt and a member of the village board he said 
he would remove it. There is a direct conflict with respect 
to this conversation, and there is so much doubt about it 
that we cannot allow this evidence to weigh against actual 
possession held for 30 years. 

The judgment of the district court is right, and it is 
AFFIRMED. 
Barnes and Fawcert, JJ., not sitting. 
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WILuis R. Wart, APPELLEE, V. GEorGp D. Gouay, 
APPELLANT. 


Firep Aprit 3, 1915. No. 18050. 


Record examined, and its substance set out in the opinion, held free 
from error. 


APPEAL from the district court for Kearney county: 
Harry S. DuNGAN, Jupen. Affirmed. 


Ralph H. Adams and J. L. McPheely, for appellant. 
Hague & Anderbery and F. L. Carrico, contra. 


LETron, J. 


This was an action for money paid to defendant’s use. 
The answer was a general denial. Plaintiff recovered 
judgment, and defendant appeals. 

The evidence for plaintiff seems to establish the follow- 
ing facts: Plaintiff is a dealer in horses in Minden. He 
is a stockholder and officer in the Denver Horse & Mule 
Commission Company, a corporation engaged in buying 
and selling horses and mules in Denver, Colorado. Gor- 
don Hollis is president of that company, and lives in Den- 
ver. In 1911 Emery Golay, a young man living in Kear- 
ney county, Nebraska, had taken some horses to Denver 
to sell. While there he exchanged these horses with Hollis 
for an undivided half interest in an automobile. The 
young man, with one Oberg, who was with him, believing 
they had a right to the possession of the machine, started 
homeward with it. They had reached North Platte when 
they were arrested upon the charge of larceny of the auto- 
mobile, preferred by Hollis in Denver. Golay notified his 
father, the defendant in this case. Golay senior procured 
the assistance of Mr. Watt, with whom he had been ac- 
quainted many years, to secure the release of Emery, and, 
after some negotiations, Hollis authorized Watt to sell his 
interest in the automobile to defendant for $750. The fa- 
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ther did not have the money on hand, and Watt agreed to 
advance it to Hollis, Golay agreeing to repay it in a few 
days. The money was paid by proper charge to Watt and 
credit to Hollis on the books of the corporation. Thence- 
forward Hollis made no claim to any interest in the auto- 
mobile, and defendant admits that he paid the garage 
charges at North Platte, procured the machine there, and 
ran it home. Defendant refused to pay Watt the money 
which he had advanced, and this action followed. 

For the defense, Mr. Golay testified that he purchased 
the automobile for $750, on condition that “they would re- 
lease this suit at North Platte and withdraw the papers 
from the Governor,” but that neither the suit nor the requi- 

_sition papers were withdrawn at that time, and it was nec- 
essary for him and Mr. Watt to go to North Platte and to 
Lincoln before the matter was settled. He denies that he 
ever authorized Watt to pay for the one-half interest in the 
automobile, or that he agreed to pay Watt if he did so. 

- It is contended that the court erred in excluding a writ- 
ten agreement drawn up at the time plaintiff says the con- 
tract was made, signed by Emery Golay, and Hollis, by 
Willis R. Watt, that, in consideration of the settlement, 
Hollis would dismiss the prosecution. We cannot see the 

' relevancy of this testimony. The defense is a general de- 

nial. Whether a contract was made between Emery Golay 
and Hollis to dismiss the prosecution could throw no light 
on the question whether the elder Golay agreed that Watt 
should pay Hollis for the automobile and that he would 
pay Watt thereafter, which is the only disputed matter in 
the case. 

It is also objected that the court admitted in evidence 

a letter to Watt from Hollis. This letter states, among 
other things: “I have deducted from the amount of your 
sales the $750 for the automobile, as you requested in your 
last letter.” This tended to prove that Watt had made 
the payment for the automobile to Hollis, and was prop- 
erly received. The mere fact that the letter contained ref- 
erence to other matters is immaterial, and did not pr eju 
dice defendant. 
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We find no error in the instructions, and the evidence 
is sufficient to sustain the verdict. The judgment of the 
district court is 

AFFIRMED. 


Barnes, Fawcrrr and Hamer, JJ., not sitting. 


In re NICK ARRIGO. 
Nick ARRIGO, APPELLEE, V. Gus A. Hyers, SHERIFR, 
APPELLANT. 


FiLtep Apriz 3, 1915. No. 18437. 


1. Statutes: Drrrinrrions: LxecistatTiveE Power. The legislature may - 
define words used in a statute so that their meaning is extended. 


: Construction. A legislative definition or an inter- 
pretative provision in a statute designed to extend a particular 
word so as to include more than its usual meaning should be con- 
strued reasonably and in accordance with the intent and purpose 
of the whole act. 


eo 


Food: Pure Foop Law: DEFINITIONS: PoLicE Power. It is within 
the police power of the state to provide that certain food products 
sold in package forni shall be deemed ‘‘misbranded” if there be con- 
tained in the package any gifts, premiums, or prizes. 


: Vauipity: FreperaL Laws. The fact that congress 
has declared when a package of food shall be deemed misbranded 
does not prevent a state from making other requirements not in- 
consistent with the act of congress respecting the sale of food 
products in package form. 


AppEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Jupes. Reversed. 


Grant G. Martin, Attorney General, Frank E. Edger- 
ton and J. B. Strode, for appellant. 


T. 8. Allen and EF. G. Maggi, contra, 


LETION, J. 
A criminal complaint was filed against the relator, 
charging that on the 9th day of October, 19138, he unlaw- 
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fully sold one package of “Souvenir Checkers Popcorn 
Confection” to one BK. L. Redfern, in which package was 
unlawfully contained a certain gift, premium and prize, 
to wit: One toy tin butterfly with pin affixed. He was 
found guilty and required to pay a fine of $10 and costs. 
Having failed to pay his fine, he was committed to jail 
until discharged. He brought these proceedings in ha- 
beas corpus to obtain his release. A hearing was had, and 
relator discharged. The state has prosecuted an appeal. 

The question presented is whether the relator was guilty 
of a violation of the pure food act. Rev. St. 19138, ch. 24. 
He asserts that, since there was no food product in the 
package but popcorn confection, and this was plainly 
marked upon the outside thereof, the package was not mis- 
branded, and that subdivision 6, section 2537, Rev. St. 
1918, relating to food products in package form, is not 
within the police power of the state. The state asserts 
that, since the package sold contained an object in the 
nature of.“a gift, premium or prize,” to sell it was a vio- 
lation of the law. Section 2537 provides that the term 
“misbranded” shall apply to drugs, liquors and articles of 
food under certain conditions. It also provides: “Tor the 
purpose of this chapter an article shall also be deemed to 
be misbranded. * * * Sixth. In case of food products 
if there be contained in the package any gifts, premiums 
or prizes.” 

The act in question, while commonly known as the 
“Pure Food Law,” is entitled, “An act to create and main- 
tain a food, drug, dairy and oil commission for the state of 
Nebraska, to define its powers and duties, to provide for 
the inspection of foods, drugs, dairy products and oils, to 
regulate the manufacture and sale of drugs, food products, 
dairy products, petroleum product and oils,” etc. Laws 
1918, ch. 109. The general purpose of the act is to pro- 
_ tect the public from the adulteration of food products, the 
unsanitary operation of creameries, dairies, cheese facto- 
ries, or other places where food products are manufactured 
or offered for sale, the prevention of fraud upon the pub- 
lic in the sale of food products put up in packages as to 
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quality and weight, by requiring a correct statement clearly 
printed on the outside of the main label of the contents, 
and also of the net weight of the contents exclusive of the 
container. Many provisions, regulations and restrictions 
are contained in the act in order to carry out these general 
purposes. Among these is found the clause upon which 
this prosecution is based, declaring a package of food prod- 
ucts misbranded if there be contained in the package any 
gifts, premiums or prizes. The evident purpose of the pro- 
vision as to misbranding is to protect the public by re- 
quiring a full disclosure of the contents of each package, 
and to promote fair and honest competition in the sale of 
food products by eliminating any act or element designed 
to conceal the true nature or value of the article packed. 
These general objects are clearly within the police power 
of the state. The legislation relates to one of the most 
essential functions of the government. It treats of the 
public health, pure foods, and honest weights and meas- 
ures, which are all matters pertaining to the general wel- 
fare and for the protection of the public. For the purpose 
of enforcing the law, provision is made for a food commis- 
sion and for inspectors. 

The principal arguments of relator are that, unless there 
is a false statement upon the label, a package is not mis- 
branded, and the legislature has no power to declare it so; 
“that appellee’s business cannot be outlawed because the 
legislature has defined misbranding to be something that 
is not misbranding.” A number of decisions are cited to 
the effect that it cannot “make that a party wall which 
is not a party wall,” nor a child born out of lawful wed- 
lock into “a lawfully begotten” one, nor make that a lot- 
tery which is not a lottery. We agree in the main with 
this contention, and also with relator’s contention that 
statutes enacted in the exercise of the police power must 
have relation to a proper public purpose, and must not ar- 
bitrarily invade rights guaranteed by the constitution. 
Has the legislature power to declare a package so marked 
“misbranded”? It is an elementary principle of statutory 
interpretation that, where the legislature expressly states 
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the meaning which is to be given to a term used in an act, 
it is the duty of the courts to give it such meaning, and 
thus carry out the evident intent and purpose of the legis- 
lature. 

The enforcement of some of the most important provi- 
sions of the pure food act depends upon the definition 
given in the act to many of the words used therein. Un- 
less the words “person,” “drug,” “adulteration,” ‘“mis- 
branded,” “blend,” and other words therein defined are in- 
terpreted to mean that which the legislature declares, the 
force of the act is practically nullified. Several of these 
words as used in the act contain ideas not quite within their 
ordinary meaning. Take the word “drug” as an instance. 
Many substances may be embraced within the statutory 
definition which are not ordinarily termed drugs. Also in 
the statutory definition of “adulteration” a drug is deemed 
to be adulterated “if its strength or purity fall below the 
professed standard or quality under which it is sold” 
(Rev. St. sec. 2536, subd. II), even though no other sub- 
stances be added to it. Ice cream is deemed “adulterated” 
if it does not contain at least 14 per cent. butter fat, and 
fruit cream if it contains less than 12 per cent. butter fat; 
and yet pure milk varies widely in its content of butter 
fat, and until this act took effect ice cream in which pure 
milk and cream were used could not be said to be adulter- 
ated merely because its fat content fell below this stand- 
ard. 

The concept which a word conveys is that which cus- 
tom has accorded it. There is no reason why a legislature 
may not expand the definition of a word to a reasonable 
degree and include within the circle of its definition for the 
purpose of an act, ideas which are related to that concept, 
but not ordinarily included therein. A definition in a stat- 
ute is as effective and forceful as any other part of the 
act. This court has so held in Herold v. State, 21 Neb. 50, 
speaking of a legislative definition of “fraudulent transfer 
of property:” “This definition is furnished by the act it- 
self, and the definition is as much a part of the act as 
any other portion. The right of the legislature to prescribe 
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the legal definitions of its own language must be conceded.” 
State v. American Surety Co., 91 Neb. 22; Farmers Bank 
v. Hale, 59 N. Y. 62. This is the general rule. “Any pro- 
vision in a statute which declares its meaning or purpose 
is authoritative. Whether it relates to the object of a 
whole act, or of a single section or of a word, it is a decla- 
ration having the force of law. It is binding on the courts, 
though otherwise they would have understood the lan- 
guage to mean something different.”’ 2 Sutherland (Lewis) 
Statutory Construction (2d ed.) sec. 576. See, also, cases 
cited in note to sec. 358. “The court is sometimes obliged 
by the legislature to put an interpretation on a word which 
it does not ordinarily bear when it has been enacted that 
something ‘shall be deemed’ to be something else.” ‘Brooks 
v. Baker, 1 K. B. Div. (1906, Eng.) 11, 15; McElhone v. 
Philadelphia Quartette Club, 538 Pa. Sup. Ct. 262; Com- 
monwealth v. Crowl, 245 Pa. St. 554; State v. Standard 
Oil Co., 61 Or. 4388; State v. Harrison, 116 Ind. 300; Chi- 
cago & H. I. R. Co. v. State, 153 Ind. 184; State v. Alli- 
son, 155 Mo. 325; People v. Henning Co., 260 Dl. 554, 49 
L. R. A. n. s. 1206, and note; Beal, Cardinal Rules of Legal 
Interpretation (2d ed.) 301. . 

The legislature evidently intended to prevent the label 
upon such a package from doing otherwise than speaking 
the exact truth. A package may with reason be said to be 
misbranded if the label does not accurately describe its 
contents. It is reasonable to presume that it believed it to 
be a wise provision for the public welfare to enact that 
packages of food offered for sale should not contain tin 
butterflies, toy savings banks, or printed coupons offered 
as prizes. The act contemplates the inspection of dairies, 
packing houses, and other sources of food supplies, to the 
end that cleanliness and sanitary conditions shall pre 
vail; but there is no provision for the inspection of places 
where prizes and gifts are made or handled, however dirty 
or unsanitary they may be. If this provision is not in 
effect, these articles, brought from whatever germ-laden 
source, may be placed in contact with the food. Another 
evident purpose was the regulation of the weight of the 
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food contents, so as to prevent fraud, and so that the pur- 
chaser should know the quantity of food he was buying. 
The law requires the weight of the “contents” to be stated 
on the label. Among the contents in this case was a tin 
butterfly; in another case it was a toy savings bank. The 
net weight of the contents is stated, but it is left uncertain 
how much is food. The weight of the article within the 
package may be greater than that of the food product. It 
may be of less value, pound for pound, and thus defraud. 
The purchaser is left in the dark as to the weight of the 
food he is buying. 

It is also argued that since, under the terms of the 
statute of the United States, this package is not mis- 
branded, that law controls, and the state act cannot be held 
to apply. A similar question was raised in Savage v. Jones, 
225 U. S. 501, 32 Sup. Ct. Rep. 715, with respect to the 
statute of Indiana. It was held that the intent to super- 
sede the police power of the state is not to be implied, un- 
less the act of congress, fairly interpreted, is in actual con- 
flict with the law of the state. We find no such conflict 
here, and both acts may stand and be enforced. 

The act is a beneficent one. It is continually exposed to 
the assaults of those endeavoring to cut down its -provi- 
sions, and by a process of elimination to fritter away its 
value to the public. This should not be done, unless the 
legislature has failed to speak so that, with the aid afforded 
by its own definitions, its purpose can be understood. It 
is a sound rule that, where the intent of the legislature 
and the object and purpose of a law are obvious, and 
such manifest purpose and intent are not inconsistent with 
or outside the terms of the law, it is not allowable to per- 
mit the intent and purpose to be defeated merely because 
not defined and declared in the most complete and accurate 
language. ‘Black, Interpretation of Laws (2d ed.) sec. 
151. ; 

We are of opinion the district court erred in discharging 
the relator, and its judgment is therefore 

REVERSED. 

BaRNEs, J., dissents. 
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In Ru JosEPH DrKLotz.* 


JOSEPH DreKLorz, APPELLEE, V. GUS A. HYERS, SHERIFF, 
APPELLANT. 


Firep Aprit 3, 1915. No. 18391. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CoRNISH, JUDGE. Reversed. 


Grant G. Martin, Attorney General, Frank E. Edgerton 
and J. B. Strode, for appellant. 


T. 8. Allen and HE. G. Muggi, contra. 


LeErron, J. 

The facts in this case are similar to those in In re Arrigo, 
ante, p. 134, except that the package was properly labeled 
to show it contained cocoa, and on one side in small type 
the words, “Save the Hamilton Coupon in This Package,” 
were printed on the label. A printed slip or coupon was 
packed with the food in the can or package, stating that 
the coupon would be accepted by the Hamilton corpora- 
tion in exchange for certain goods. 

For the reasons set forth in the Arrigo case, the judg- 
ment of the district court is 

REVERSED. 

BARNES, J., dissents. 


IN.Rp MIKD INDOVINA. 


Mike INDOVINA, APPELLEE, VY. GUS A. Hyers, SHERIFF, 
APPELLANT. 


Fiveo Apru. 3, 1915. No. 18438. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JUDGE. Reversed. 


*On rehearing, judgment of district court affirmed. See opinion, 
p. —, post. 
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Grant G. Martin, Attorney General, Frank E. Edgerton 
and J. B. Strode, for appellant. 


T'. S, Allen and EH. G. Maggi, contra. 


LETron, J. 

The facts in this case are similar to those in In re Arrigo, 
ante, p. 134, except that the package was labeled to show 
that it contained crackerjack, the net weight was given as 
2 ounces, and on one side of the package was printed: 
“PRIZE. This package contains a pleasing novelty or toy 
to delight the children, in addition to the famous confec- 
tion, crackerjack.” The package contained a toy bank in 
addition to the food. 

For the reasons set forth in the opinion in that case, the 
judgment of the district court is 

REVERSED. 

BARngEs, J., dissents. 


McCook IrricaTion & WaTeR Power COMPANY, APPEL- 
LEE, V. PAULINE BURTLESS ET AL., APPELLANTS. 


Fitep Apri 3, 1915. No. 18965. 


1, Waters: IngicaTIon CoMPANY: REGULATION or RaTES. An irrigation 
company is a common carrier of water to a limited degree, and 
its rates and charges are subject to regulation and control. 


: JURISDICTION: STATE RAILway ComMMISSION. 
Jurisdiction to inquire into the reasonableness of water rates 
and to regulate and fix the same has by the constitution and 
statutes been conferred upon the state railway commission. 


Contracts between an irrigation com- 
pany and water users under its ditch, providing for the use of 
water and for the maintenance of the ditch, are entered into with 
the law as to the right of the state to regulate rates forming a 
part of the contract, and such rates are subject to control. 


: Stare RarLway CoMMIssION: JURISDICTION. The railway 
commission is not vested with jurisdiction to settle disputed prop- 
erty rights as to the ownership of an irrigation canal. 
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APPEAL from the State Railway Commission. Affirmed. 
W. 8S. Morlan, for appellants, 
C. H. Eldred, contra. 


Letron, J. 

A complaint was filed by the McCook Irrigation & 
Water Power Company before the state railway commis- 
sion against 18 holders of water-right contracts under its 
canal, setting forth that the annual maintenance fee due 
from water-right holders to the company under the con- 
tracts was $1 an acre per annum; that complainant has 
not sufficient income therefrom to enable it to keep up and 
properly maintain the canal; that an increased charge is 
necessary and that a charge of $2 an acre would be a rea- 
sonable rate, which it is entitled to receive. The prayer is 
that a hearing may be had and complainant be authorized 
to charge consumers an annual maintenance fee of $2 an 
acre, to be made to apply for water furnished for the year 
1913. 

The respondents filed an answer denying the jurisdic- 
tion of the railway commission of the subject-matter of the 
complaint, which it is said is within the jurisdiction of the 
courts. The answer also pleads the failure of complainant 
to furnish sufficient water in the irrigation season of 1913; 
that it carelessly and negligently allowed the canal to be- 
come filled with weeds and debris, and to be obstructed, so 
that it failed to carry the amount of water to which the re- 
spondents’ lands were entitled. It also pleads a number 
of acts of misconduct on the part of certain directors of 
the corporation whereby it is alleged they obtained special 
privileges and advantages, and charges general misman- 
agement. 

A hearing was had, and an order made allowing the 
complainant to increase its maintenance charges to $2 an 
acre per annum. The company was also required to set 
apart each year $4,500 for the operation, maintenance and 
betterment of the ditch and to place any unexpended por- 
tion of this amount in a reserve fund for use in emergen- 
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cies. It was also ordered that a new set of books be opened 
containing certain specified entries, and that a daily rec- 
ord be kept during the irrigation season of the flow in the 
main canal and the distribution of water to the users. 
From this order respondents have appealed. 

The principal contention of respondents is that the com- 
mission has no authority to make an order releasing com- 
plainant from the provisions of the contracts; that the 
order deprives the defendants of their property without 
due process of law, and impairs the obligation of their 
contracts contrary to the provisions of the Constitution 
of Nebraska, the Constitution of the United. States, and 
of the fourteenth amendment thereof. It is also said that 
the order is not supported by the evidence, and that under 
the covenants in the water deeds the title to the canal was 
and should be in its customers, since the whole amount of 
available water rights had been sold. These contentions 
will be considered in different order than presented. 

4, The evidence conclusively shows that the rate of $1 
an acre per annum is insufficient to maintain the canal, 
even after deducting certain charges criticised by the re- 
spondents, and that unless the complainant is allowed to 
increase the rate it will be impossible to maintain the 


canal in a condition so that it will deliver water. The- 


computations made by respondents and set forth in the 
reply brief, showing that the income is more than suffi- 
cient to meet expenses, are not accurate, since they in- 
clude hundreds of dollars received from the sale of water 
rights. Such sums are no part of maintenance charges. 
The plan of the corporation, expressed in its deeds or con- 
tracts with holders of water rights, provides that, when 
the water rights to the capacity of the canal have heen 
sold and paid for, the canal becomes, by certain acts of its 
officers therein specified, the property of the water-right 
holders. Under such provision the money paid for a water 
right represents pro tanto a portion of the capital of the 
corporation. When the rights have all been sold the title 
to the canal passes, but the title to the money remains in 
the corporation. It may not therefore be taken from the 
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corporation without its consent to be used for maintenance. 
This is said, assuming, of course, tht the prices paid have 
been fair and reasonable and not padded to such an extent. 
that it is seen that at least a portion of the cost of main- 
tenance should be met from the excess charge. In this 
case, however, no such condition appears as to any of the 
respondents. Under the order made by the railway com- 
mission complainant is not allowed to squander or dis- 
sipate any sum realized from the increase in rates in ex- 
cess of that actually expended each year for the mainte- 
nance of the ditch. Its books are subject to inspection, 
and if it should prove when further repairs have been made 
to the canal, or a more specific and detailed system of 
bookkeeping used, that the rate now fixed is excessive, it 
can be reduced upon proper application being made to that 
body. 

2. It is strongly insisted that the evidence shows that 
all the available water which could be furnished has been 
disposed of under existing water-right contracts; that for 
that reason the consumers own the canal, and the com- 
plainant as a stock corporation has no interest in the 
property. This question involves the ownership of the 
property, and is one which the railway commission has no 
jurisdiction to hear or determine. If the facts warrant, 
proper relief may be afforded by appropriate proceedings 
in a court of equity. 

3. Respondents insist that if the existing rate is unsat- 
isfactory to the company it cannot complain because it 
was competent, and under no restriction, when it fixed the 
rate, and that regulation can only apply on the complaint 
of waters users when they show the agreed rate is unrea- 
sonable. This involves the constitutional questions raised. 

The crucial question is whether the rate of $1 an acre 
' a year fixed in the contract is a property right with which 
the state in the exercise of its regulatory power cannot 
interfere. At the time the canal was built the practice of 
irrigation in this state was in its infancy, but from the 
very first the legislature recognized the public interest in 
the use of water from the streams of the state for irriga- 
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tion purposes. It placed canal companies in the same 
class as railways and other common carriers, and it has 
uniformly been considered that their rates were subject to 
regulation and control. Cwmmings v. Hyatt, 54 Neb. 35; 
Castle Rock Irrigation, Canal & Water Power Co. v. Ju- 
risch, 67 Neb. 377; Farmers Canal Co. v. Frank, 72 Neb. 
136; Fenton v. Tri-State Land Co., 89 Neb. 479, 492. At 
first no tribunal was provided which had the power to fix 
and establish rates, and the only remedy the consumer had 
was to apply to the courts to restrain unjust exactions or 


unreasonable charges, but afterwards by constitutional | 


amendment and statute the state railway commission was 
vested with full power and authority to regulate and fix 
rates and charges, so that they would be fair and equitable 
both to the consumer and to the corporation supplying the 
water. Const., art. V, sec. 19a; Rev. St. 1918, secs, 3382- 
3384. 

The question involved is an important one, and one as to 
which there has been some difference of opinion; but we 
believe the larger and broader view, that most consistent 
with the spirit in which the law of irrigation should be 
administered, and that to which courts are more and more 
tending, is that any contracts entered into between the 
irrigation company and consumers under the ditch, with 
reference to the annual rates which should be charged 
for the use of water, were entered into with the law form- 
ing a part of the contract, and were subject to legislative 
control. Tampa Water Works Co. v. Tampa, 199 U. 8. 
241, 26 Sup. Ct. Rep. 23; Spring Valley Water Works Co., 
v. Schottler, 110 U. 8S. 347, 4 Sup. Ct. Rep. 48; City of 
‘Manitowoc v. Manitowoc & Northern Traction Co., 145 
Wis. 13; Stanislaus County v. San Joaquin & King’s River 
‘Canal & Irrigation Co., 192 U. S. 201, 24 Sup. Ct. Rep. 
241; White v. Farmers Highline Canal & Reservoir Co., 22 
Colo. 191. An interesting discussion of this topic with 
cases cited may be found in 2 Wiel, Water Rights in the 
Western States (3d ed.) secs. 1815-1321. 

If the canal company cannot receive sufficient money 


to keep the canal intact, the water supply must fail. The 
98Neb.10 


XY 
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consumers will be direct sufferers from such a condition 
of affairs, but the state, which has granted the franchise 
to cross the lands of others and has allowed-the appropria- 
tion of public waters for the advancement of agriculture 
and the building up of prosperous agricultural communi- 
ties, would also be injuriously affected by the failure of 
the enterprise. It is also worthy of consideration that, if 
these contract holders are entitled to be supplied at the 
rate of $1 an acre, subsequent purchasers of water rights, 
if any, may be compelled to pay excessive rates in order to 
_ provide the necessary funds for maintenance. If the com- 
pany should attempt to exact such rates, the question 
might arise whether such discriminatory charges could be 
upheld. 

Osborne v. San Diego Land & Town Co., 178 U. S. 22, 
20 Sup. Ct. Rep. 860, was a case brought by an irrigation 
company to settle the question whether it had authority to 
increase its water rates. The case was tried in the United 
States circuit court and appealed to the supreme court of 
the United States. The contract provided that the annual 
rate should be fixed by the company “as allowed by law.” 
The company had for many years collected $3.50 an acre, 
and was now seeking to raise the rate to $7. The defend- 
_ ants claimed that the $3.50 re+e had been fixed by contract, 
under the provisions of a statute which provided that, 
until the rates “shall have been abrogated by such board 
of supervisors, as in this act provided, the actual rates 
established and collected by each of the persons, companies, 
associations and corporations now furnishing, or that shall 
hereinafter furnish, appropriated waters for sale, rental 
or distribution to the inhabitants of any of the counties 
of this state, shall be deemed and accepted as the legally 
established rates thereof.” The circuit court held that the 
question whether an increase to the proposed rate of $7 
an acre was reasonable was not open to its decision, and 
that resort must first be had to the board of supervisors 
of San Diego county, the only body with power to fix rates. 
The supreme court affirmed this decree. In the opinion, 
speaking of the claim that the contract rates thus estab- 
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lished could not be altered at the desire of the company, 
that they were property rights, and to change them would 
be violative of constitutional rights, the court said: “The 
purpose of the act rejects such view. Its purpose is reg- 
ulation, deliberate and judicial and periodical regulation 
by a selected tribunal, and we cannot believe that the leg- 
islature intends by an absolute and peremptory provision 
to fix rates upon the water companies unalterable by them, 
no matter what change in conditions might supervene. 
Against rates which may become unreasonably high, the 
statute gives relief to consumers through petition to the 
board of supervisors. Rates which may become unrea- 
sonably low it surely does not intend to impose on the 
companies forever, except as relief may come from the 
voluntary justice of its customers or by a violation of the 
statute and appeal to the courts.” 

We are aware that there are cases, in which the point 
was not directly involved, which seem to indicate that if 
the question were before it the court would have taken 
a contrary view to that taken here, but there are at least 
an equal number of cases, better reasoned, as we view 
the matter, holding practically in conformity herewith. 

Holding the view that the contracts were entered into 
subject to the right of the state in the exercise of its police 
power to regulate and fix reasonable rates to be charged 
for the use of the water, the order of the railway commis- 
sion does not take property without due process of law, 
and is not in violation of the Constitution of the United 
States, the fourteenth amendment, or the Constitution of 
the state of Nebraska. 

Many complaints of mismanagement and of undue pref- 
erences in the sale of water rights and of other irregulari- 
ties are made. For these a remedy exists in equity, and the 
railway commission is not vested with the power to set- 
tle and adjust the property rights involved. 

The order of the commissioners is reasonable, and is 

AFFIRMED. 

Rose and SEepGwIck, JJ., not sitting. 
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‘MARGARET WELSH; APPELLER, V. Ciry OF SOUTH OMAHA 
ET AL., APPELLANTS. 


Firep Aprit 3, 1915. No. 18017. 


1, Municipal Corporations: EXEXcAvATION IN SIDEWALK: INJURY TO 
PEDESTRIAN: CONTRIBUTORY NEGLIGENCE. A traveler who knows of 
a dangerous excavation in a sidewalk is not guilty of contrib- 
utory negligence, as a matter of law, because, remembering con- 
ditions, he attempts in the darkness to pass around such excava- 
tion, but, misjudging the distance, falls into it when it is unguarded. 


ExcavaTions 1N Streets: Duty to Sarecuarp. A city 
should exercise ordinary care to protect the public from the dan- 
gers incident to grading and paving, and this duty extends to 
guarding street and alley excavations dangerously near side- 
walks or paths to which traffic is diverted by the making of the 
improvements. 


. 8. Appeal: Varnrance. On appeal a judgment will not be reversed for 
an immaterial variance between the pleadings and proof. 


4. Trial: RerusaL or Instructions. It is not error to refuse a re- 
quested instruction if the legal principle therein announced is 
correctly stated to the jury in another form. 


APPEAL from the district court for Douglas county : 
Grorep A. Day, Jupen. Affirmed. 


H. C. Murphy, W. J. Connell and W. H. Herdman, for 
appellants. 


Smyth, Smith & Schall, contra, 


Rose, J. 

In South Omaha plaintiff fell into an excavation in a 
public alley, running north and south midway between 
and parallel to Twenty-seventh and Twenty-eighth streets, 
and sprained her ankle. The accident occurred near the 
south lot line of E street where the alley crosses it at right 
angles. This is an action to recover damages in the sum 
of $5,000 for personal injuries resulting from plaintiff’s 
fall. Defendants are the city of South Omaha and Hugh 
Murphy. The latter was a paving contractor and made 
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the excavation while performing a contract to pave E 
street and the alley intersection at or near the place of the 
injury. The sidewalk across the alley had been removed 
with a view to lowering the surface of the sidewalk space 
to grade. The contractor’s duties and liabilities were the 
same as the city’s. Plaintiff charged that defendants were 
negligent in failing to construct barricades, or to give 
warning of danger, and in allowing the crossing at the 
alley to remain in an unprotected and unguarded condi- 
tion. Defendants denied negligence, and pleaded contrib- 
utory negligence on the part of plaintiff. From a judg- 
ment on a verdict in favor of plaintiff for $1,000, defend- 
ants have appealed. 

The principal argument of defendants is directed to the 
assignment that the trial court erred in refusing to direct 
a verdict in their favor. They insist that the testinrony of 
plaintiff shows she was injured through want of care on 
her part. She lived at the southwest corner of the intersec- 
tion. The east side of her lot is adjacent to the alley, and 
her house fronts north on E street. She had opportunity 
to observe the progress of the work and she knew the con- 
ditions as they existed. After the sidewalk had been re- 
moved, the alley was graded south from FE street to the 
lot line. The excavation was at least two feet deep, and 
turned the traffic over adjacent lots, crossing the alley 
on comparatively level ground and wearing a path around 
the graded space. There is evidence tending to show that 
the sidewalk travel had taken this course for a week or 
more at the time of the accident. During the afternoon 
of July 10, 1909, plaintiff left her home and followed the 
path described, walking east on the south side of E street. 
In returning after dark she attempted to retrace her course 
around the excavation and, according to her testimony, 
fell into it. She was not guilty of contributory negli- 
gence, as a matter of law, because she attempted to fol- 
low the path and thus avoid known danger. Want of or- 
dinary care, and not knowledge of the danger, is the test 
of contributory negligence. A traveler who knows of a 
dangerous excavation in a sidewalk is not guilty of con- 
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tributory negligence, as a matter of law, because, remem- 
bering conditions, he attempts in the darkness to pass 
around such excavation, but, misjudging the distance, falls 
into it when it is unguarded. Orleans Village v. Perry, 24 
Neb. 831; City of Beatrice v. Reid, 41 Neb. 214; City of 
South Omaha v. Taylor, 4 Neb. (Unof.) 757; City of 
Beatrice v. Forbes, 74 Neb. 125. 

It is further argued that there should have been a per- 
emptory instruction in favor of defendants, because, as 
they assert, plaintiff, according to her own testimony, fell 
into the excavation from a private lot. There being proof 
that the public was not protected by barricades or dan- 
ger signals, defendants state their position as follows: 

“A city owes no duty or obligation, where it has exca- 
vated a street or alley to erect barriers or signals for the 
protection of persons approaching such street or alley from 
private property, or to prevent such persons from falling 
from such private property into such street or alley.” 

For the purpose of the argument, it will be assumed 
that plaintiff approached the alley from private property. 
Starting from that premise, did she make a case for the 
determination of the jury? She testified positively that in 
the darkness she fell into the excavation. It did not end 
at a perpendicular wall along the lot line across the alley. 
From the bottom of the excavation at the south end the 
ground sloped southward to the original surface of the 
alley. The dangerous conditions, therefore, did not termi- 
nate at the south lot line of E street, but extended farther 
into the alley adjacent to private property. The sloping 
area south of the street line was part of the excavation 
itself. Around it the traffic, by the acts of defendants, 
was turned from the sidewalk to the path. These facts and 
conclusions may fairly be inferred from the evidence. Un- 
der such circumstances, the duty to protect the public ex- 
tended to the southern extremity of the excavation. Injury 
could reasonably have been foreseen. The alley was a pub- 
lic way to which defendants had access. They could have 
given protection from the alley without trespassing on pri- 
vate property. A city should exercise ordinary care to 
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protect the public from the dangers incident to grading 
and paving, and this duty extends to guarding street and 
alley excavations dangerously near sidewalks or paths to 
which traffic is diverted by the making of the improve- 
ments. City of Lincoln v. Beckman, 23 Neb. 677; City of 
South Omaha v. Cunningham, 31 Neb. 316; City of Lin- 
coln v, Calvert, 39 Neb. 305; Manderschid v. City of Du- 
buque, 29 Ia. 73; Alger v. City of Lowell, 3 Allen (Mass. ) 
402; City of Oklahoma City v. Meyers, 4 Okla. 686; Nib- 
lett v. Nashville, 12 Heisk. (Tenn.) 684. In the case last 
cited the court said: “We think ‘the true rule may be 
stated to be that if an obstruction or excavation be per- 
mitted which renders the alley, street, or highway, unsafe 
or dangerous to persons or vehicles—whether it lie imme- 
diately in or on the alley, street, or highway, or so near it 
as to produce the danger to the passer at any time when 
he shall properly desire to use such highway—it is such a 
nuisance as renders the corporation liable * * * A 
party bound to keep a highway in repair and open for the 
passage of the public in a city by night or by day certainly 
cannot be held to perform that duty by simply keeping the 
area of the highway free, while along its edge there is a 
well or excavation uninclosed, into which the passenger, by 
an inadvertent step or an accidental stumble, might fall at 
any time. Such an excavation might be all the more dan- 
gerous by being immediately on the side of an alley or 
street rather than in it, as in the latter case it would be 
notorious as dangerous, and would be shunned by all; while 
in the former case no such attention might be directed 
to it, and the unsuspecting passenger, by a mere accidental 
step, would be liable to be precipitated into it and thus 
seriously injured.” 

The issues of negligence and contributory negligence 
were questions for the jury. It follows that the refusal to 
give a peremptory instruction in favor of defendants was 
not erroneous. : 

Defendants also insist that there is a material variance 
between the pleadings and the proofs. They argue that 
proof of plaintiff’s having fallen into the alley from pri- 
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vate property south of the sidewalk space is a variance from 
the plea that plaintiff was injured through their negligent 
failure to protect the sidewalk space on the south side of 
E street. The refinement is too subtle for the practical ap- 
plication of the law. There was only one excavation. It 
was made by defendants. Their duty to exercise reason- 
able care to protect the public from the danger thus created 
was not limited to the sidewalk space. The excavated 
area south of it was close to the dividing line. Plaintiff 
was injured in the darkness, and she was unable to point 
out the exact spot where she fell. Under these circum- 
stances, defendants could not have been misled to their in- 
jury. The rule of the statute is: 

“No variance between the allegation in a pleading and 
the proof is to be deemed material unless it have actually 
misled the adverse party, to his prejudice, in maintaining 
his action or defense upou the merits.” Rev. St. 1913, sec. 
7706. 

The point is not well taken. Niblett v. Nashville, 12 
Heisk. (Tenn.) 684; Rea v. Sioux City, 127 Ta. 615. 

Another assignment of error challenges the trial court’s 
refusal to give a requested instruction that plaintiff is not 
entitled to. recover damages, if proper and sufficient barri- 
cades and lights, provided by defendants, had been re- 
moved by an unknown person before the accident. Under 
the evidence defendants were entitled to an instruction on 
this phase of the defense; but their rights were protected 
by another direction that defendants would not be liable, if 
they used ordinary care in placing and maintaining bar- 
riers and signals. 

If there is no mistake in the views already expressed, 
there is no prejudicial error in the record. 

AFFIRMED. 

BARNES and SENGWICK, JJ., not sitting. 
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G. A. CRANCER COMPANY, APPELLANT, v. PArts G. Coopmr, 
APPELLED. 


Firep Aprit 3, 1915. No. 18060. 


1. Sales: ConTract: DrscripTION oF Property. In a contract of con- 
ditional sale duly filed of record, a description which will enable 
a third person, aided by inquiries suggested by the instrument 
itself, to identify the property is sufficient. 


: Fyzrne: Notice. The public filing of a contract of 
conditional sale, in the county wherein the purchaser resides, pro- 
tects the seller, though the former removes the property to an- 
other county. 


‘APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Reversed. 


EB. M. Slattery, Stewart, Williams € Brown and Field, 
Ricketts & Ricketts, for appellant. 


Fisher & Rooney and Earl McDowell, contra. 


Rose, J. 

The action is replevin, and the property in controversy 
is a piano which had been conditionally sold by plaintiff 
to Herman Springer under a contract retaining title in 
the seller until all instalments of the purchase price were 
paid. A renewal contract containing the same condition 
and disclosing an unpaid balance of $373.89 was filed Feb- 
ruary 22, 1910, with the county clerk of Cheyenne county, 
where the purchaser resided. Thereafter Springer moved 
to Dawes county, took the piano with him without plain- 
tiff’s knowledge or consent, and there sold it to defendant, 
who claims to be a purchaser for full value without notice 
of plaintiff’s rights. -At the close of the testimony the 
trial court directed a verdict for defendant. Plaintiff has 
appealed. 

The property is a “Henry I*. Miller Grand Piano. 
Style, Lyric. No. 36,571.” In the renewal contract filed 
in Cheyenne county the number was given as “39,371,” or 
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as “39,571.” It is argued by defendant that the description 
containing the erroneous number was insufficient to charge 
him with notice of plaintiff’s title. The rule is: “A de- 
scription * * * which will enable a third person, aided 
by inquiries which the instrument itself suggests, to iden- 
tify the property is sufficiently definite.” Farmers & Mer- 
chants State Bank v. Sutherlin, 93 Neb. 707. Though the 
description is erroneous in part, it suggests inquiries which 
might have enabled defendant to identify the piano in 
Springer’s possession as the one to which plaintiff had 
retained title. In that event defendant had constructive 
notice of plaintiff’s rights. Lamar v. Coleman, Ray € Co., 
88 Ga. 417; Harris v. Kennedy, 48 Wis. 500; Yant v. Har- 
vey, 55 Ia. 421. The question was one for the jury. Jowa 
Savings ‘Bank v. Dunning & Harston, 87 Neb. 322; Liv- 
ingston & Schaller v. Stevens, 122 Ia. 62. 

The filing of the renewal contract in Cheyenne county 
was constructive notice of plaintiff’s title in Dawes county 
after Springer moved the piano thereto. Grand Island 
Banking Co. v. Frey, 25 Neb. 66; Cool v. Roche, Hall & 
Ray, 20 Neb. 550. 

For these reasons, there was error in directing a verdict 
in favor of defendant. 

REVERSED AND REMANDED. 


Lerron, Faworrr and Hamer, JJ., not sitting. 


JAMES E. JupGn, SR., APPELLEE, V. JAMES I. WALLEN ET 
AL., APPELLANTS. 


RutTH JUDGE, APPELLER, V. JAMES E. WALLEN ET AL., 
APPELLANTS. 


Firep Aprit 3, 1915. No. 18061. 


1. Automobile Accident: Joint Liasitiry. While two traveling sales- 

: men are engaged in the joint enterprise of transporting themselves 
by automobile over the territory canvassed by both for different 
merchants, one of the salesmen owning and operating the auto- 
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mobile and the other paying sums about equal to the cost of 
gasoline and oil consumed, the latter, if possessing joint control 
over the automobile, may be-liable for the negligence of the 
other in operating it; both being occupants at the time. 


: ComMon ENTERPRISE: QUESTION FoR Jury. Whether a Per- 
son riding in the automobile of another is engaged in a common 
enterprise with the latter is a question for the jury, where it is 
an issuable fact in the case. 


APPEAL from the district court for Lancaster county: 
Witiarp E. Stewart, Jupen. Affirmed. 


T. J. Doyle, for appellants. 
Berge & McCarty, contra. 


Ross, J. 

James E. Judge, Sr., and two minor daughters, seated 
in a buggy drawn by a horse, were traveling north on the 
east side of Eleventh street in the city of Lincoln about 
7 o’clock in the evening of August 31, 1911. Between Wood 
and Washington streets they were struck violently by 
an automobile which had approached from the rear. James 
E. Wallen and Benedict E. Binger were occupants of the 
automobile, and they are the defendants. It is charged in 
the petition that the automobile was negligently operated, 
that it was driven at an unlawful rate of speed, about 40 
miles an hour, and that the lights were defective. The 
negligence thus imputed to defendants was denied by them. 
James E. Judge, Sr., recovered a judgment of $600 for per- 
sonal injuries and for damages to his horse and buggy. 
His infant daughter, Ruth Judge, recovered a judgment of 
$2,000 for personal injuries. The two cases were consoli- 
dated for the purposes of trial. Defendants have appealed. 

The decisive point arises on a challenge to the jurisdic- 
tion of the district court for Lancaster county. Wallen 
was a resident of Gage county and was therein served with 
notice of the suit. He was not properly brought into 
court, unless he and Binger were jointly liable for negli- 
gence resulting in the collision. Binger denies responsi- 
bility for the accident, and insists that the automobile was 
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owned and operated by Wallen who had it in his exclu- 
sive control. There is convincing proof that the proxi- 
mate cause of the injuries was negligence in the opera- 
tion of the automobile. The trial court permitted the jury 
to find that defendants were jointly liable. Is the ruling 
correct? There is evidence from which the following facts 
or conclusions may be inferred: Defendants were travel- 
ing salesmen for different wholesale merchants and can- 
vassed practically the same territory. Several weeks be- 
fore the accident Wallen invited Binger to ride with him 
over the territory canvassed in common and the invitation 
was accepted. Binger paid sums about equal to the cost 
of gasoline and oil consumed, Wallen owning and operat- 
ing the automobile. Binger shared the seat with him. For 
their mutual benefit they were engaged in the joint enter- 
prise of transporting themselves over the territory can- 
vassed by both. Binger was not a mere passenger or a 
gratuitous guest. The facts and conclusions stated may 
fairly be inferred from the proofs. The dangers and lia- 
bilities incident to the joint enterprise, the instinct of 
self-preservation, the demands of business in canvassing 
territory for a wholesale merchant, safety and comfort 
in traveling, the furnishing of gasoline, the joint occu- 
pancy of the seat in the conveyance, and the obvious rights 
growing out of the mutual undertaking may imply that 
Binger had joint authority to contro] the means of trans- 
portation and the right to demand ordinary care and ob- 
servance of the law in operating the automobile. As a 
reasonably prudent person he must have been familiar with 
the danger of driving a motor car’ with defective lights at 
an unlawful speed along a busy street in the dusk of the 
evening. The circumstances were such that the negligence 
of one may be imputed to the other. While it was held in 
Loso v. Lancaster County, 77 Neb. 466, that the doctrine 
of imputed negligence is not in force in this state, “except 
with respect to the relation of partnership, or of principal 
and agent, or of master and servant, or the like,” the law 
applicable to the exceptions has been stated as follows: 
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“Negligence in the conduct of another will not be im- 
puted to a party if he neither authorized such conduct, nor 
participated therein, nor had the right or power to con- 
trol it. If, however, two or more persons unite in the joint 
prosecution of a common purpose, under such circum- 
stances that each has authority, express or implied, to 
act for all in respect to the conduct or the means or agen- 
cies employed to execute such common purpose, the neg- 
ligence of any one of them in the management thereof will 
be imputed to all of the others.” Koplitz v. City of St. 
Paul, 86 Minn. 878, 58 L. R. A. 74. 

To the same effect: Ward v. Meeds, 114 Minn. 18; Beau- 
cage v. Mercer, 206 Mass. 492; Adams v. Swift, 172 Mass. 
521; New York, C. & St. L. R. Co. v. Kistler, 66 Ohio St. 
326; Christopherson v. Minneapolis, St. P. dS. 8. M. R. 
Co., 28 N. Dak. 128; Schron v. Staten Island Electric 
Rk. Co., 45 N. Y. Supp. 124; Nesbit v. Town of Garner, 
75 Ia. 314; McBride v. Des Moines City R. Co., 184 Ia. 
398. 

Whether defendants were engaged in a joint enterprise 
was a question for the jury. Nesbit v. Town of Garner, 
75 Ia. 814; Ward v. Meeds, 114 Minn. 18. 

In the view thus taken of the evidence and the law ap 
plicable thereto, the trial court acquired jurisdiction, and 
the findings of the jury are justified by the proofs. 

The verdicts are assailed as excessive, but sufficient rea- 
sons for interference on that ground have not been given. 

AFFIRMED. 


Barnes, Fawcetr and Hamer, JJ., not sitting. 


158 NEBRASKA REPORTS. [Von. 98 
McClintock vy. State. 


Davin McCLInTOCK v. STATE OF NEBRASKA. 
Fritep Aprit 3, 1915. No. 18919. 


1. False Pretenses: INDICTMENT: SuFFicieNcy. An indictment for 
obtaining money by false pretenses is not fatally defective merely 
because the ownership of the money is not alleged in direct terms, 
if that fact is clearly shown by the indictment as a whole. 


: PLEADING AND Proor. Under an indictment charging that 
accused obtained money by falsely pretending that he was the 
owner of specifically described property, proof that he did not 
then own such property is essential to a conviction. 


Error to the district court for Antelope county: ANSON 
A. WemLCcH, Jupen. Reversed. 


E. D. Kilbourn, for plaintiff in error. 


Willis H. Reed, Attorney General, Charles S. Roe, and 
Lyle E. Jackson, contra. 


Rose, J. 

Defendant was convicted of obtaining money by false. 
pretenses, and for that offense was sentenced to serve in 
the penitentiary a term of not less than one nor more than 
five years. As plaintiff in error he presents for review the 
record of his conviction. 

The Royal State Bank gave defendant a credit of 
$1,498.45, December 8, 1911. The money was paid out on 
his check December 11, 1911. For the sum named he exe- 
cuted in favor of the bank a note and a chattel mortgage 
December 18, 1911. In the indictment it is charged that 
he obtained the money by false pretenses. It is argued that ~ 
the indictment is fatally defective in failing to charge that 
the money obtained was the money of the Royal State 
Bank. After specifically charging false pretenses the in- 
dictment proceeds: “Relying upon said false representa- 
tions of said David McClintock, the said Royal State Bank, 
by and through said R. L. Drayton, its cashier aforesaid, 
then and there loaned said David McClintock the sum of 
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$1,498.45.” It is further charged that defendant made the 
false representations “with intent to cheat and defraud 
said Royal State Bank.” While the ownership is not stated: 
in direct terms, the indictment as a whole shows that the 
money obtained belonged to the Royal State Bank. Au- 
thority is divided, but the modern view, the rule subserv- 
ing the ends of justice without prejudicing accused, is 
that the failure to allege in direct terms the name of the 
owner of the property obtained by false pretenses is not a 
fatal defect, if the indictment as a whole clearly discloses 
that fact. State v. Knowlton, 11 Wash. 512; Griggs v. 
United States, 158 Fed. 572; State v. ‘Balliet, 63 Kan. 707; 
People v. Skidmore, 128 Cal. 267; State v. Boon, 49 N. Car. 
463. The conviction will not be reversed for informality. 
in the indictment. 

Insufficiency of the evidence to sustain the conviction 
is also urged as a ground for setting aside the judgment. 
The indictment specifically charges that defendant falsely 
pretended to be the owner of 64 definitely described steers, 
and that they were in the possession of Joe Steinker in An- 
telope county. It is further charged that, relying on both 
of these false representations, the Royal State Bank loaned 
defendant $1,498.45. In an instruction the trial court re- 
quired proof beyond a reasonable doubt that defendant, 
when he made the representations, was not the owner of the 
_steers. There is no evidence in the record that defendant, 
when he made the representations, or when he obtained the 
credit, or when he drew out the money, or when he executed 
and delivered the note and chattel mortgage, did not own 
the steers described in the indictment. It is clear, there- 
fore, that the verdict of guilty is not supported by the evi- 
dence and that it is contrary to the instruction of the 
court. For these reasons, the judgment is reversed ane 
the cause remanded for further proceedings. 

REVERSED. 


Lerron and Fawcett, JJ., not sitting. 
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Goren J. FLoRY, APPELLEE, Vv. SUPREME TRIBE OF BEN Hur, 
APPELLANT. 


Firep Aprit 3, 1915. No. 18022. 


Contracts: Construction. Language used~in a contract prepared by 
one of the parties thereto, which is susceptible to more than one 
construction, should receive such a construction as the party 
preparing the same at the time supposed the other party would 
give to it, or such a construction as the other party would be 
fairly justified in giving to it. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


#H. J. Clements, for appellant. 
T. J. Doyle, contra. 


FAWCETT, J. 

From a judgment of the district court for Lancaster 
county, upon a certificate of membership issued by defend- 
ant to plaintiff’s wife, defendant appeals. 

The petition is in the usual form. That Mrs. Flory was 
a member in good standing at the time of her death, and 
that plaintiff was the beneficiary named in her certificate, 
is not controverted. The defense is predicated upon the 
allegation that the certificate of membership issued to Mrs. 
Flory was based upon a written application duly signed 
and delivered by her to defendant; that the application is, 
by the terms of the certificate of membership, expressly 
made a part of the contract of insurance, and that it con- 
tains the following provision: “I hereby waive all right 
for myself and all beneficiaries who claim indemnity from 
this order on account of disability or death occurring to 
me as a result of abortion or attempt to produce abor- 
tion.” The allegation in the answer is that Mrs. Flory’s 
death “occurred to lier as a result of abortion and an at- 
tempt to produce abortion.” The reply is a general de 
nial. 
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The evidence entirely fails to show any attempt on the 
part of Mrs. Flory to produce an abortion upon herself. 
On the contrary, it leaves scarcely any room for doubt 
that the death of the fetus, which caused her death, was the 
result of an assault made upon her by her brother-in-law 
about two weeks prior to the’date of her death. The dis- 
trict court correctly construed the waiver, above set out, 
to mean that the act must be done intentionally and un- 
necessarily, for the purpose of procuring an abortion, and 
so instructed the jury. That Mrs. Flory so understood the 
words when she signed the application, and that defend- | 
ant had no just reason to believe that she would other- 
wise understand thein, is the only reasonable construc- 
tion that can be put upon the words used. It would be 
doing violence to every settled rule of construction to hold 
that she understood the words used in any other sense than 
that in which they are ordinarily used and understood. As 
ordinarily used among laymen and among married women, 
miscarriage is understood to mean failure on the part of a 
woman, from causes beyond her control, to carry a fetus 
to maturity; while abortion is understood to mean the in- 
tentional causing of a miscarriage. We think it is clear 
that section 7909, Rev. St. 1913, applies, viz.: “When the 
terms of an agreement have been intended in a different 
sense by the parties to it, that sense is to prevail agairst 
either party in which he had reason to suppose the other 
understood it.” See, also, Harbach v. Miller, 14 Neb. 9, 
where Gunnison v. Bancroft, 11 Vt. 490, is quoted from 
with approval. 

The case is too plain to require further discussion. The 
trial court properly construed the contract between the 
parties, and its judgment is. 
AFFIRMED. 
Barnes and Rose, JJ., not sitting. 


98Neb.11 
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Sratp OF NEBRASKA, APPELLEE, V. THOMAS MULLALLY ET 
AL., APPELLANTS. 


Finep Apri 3, 1915. No. 18065. 


Judgment: Repuction: ForFEITED ReEcoeNiIzANcE. The action of the 
trial court in reducing a judgment rendered upon a forfeited 
recognizance, where the accused has subsequently been arrested 
and surrendered to the proper court for trial, will not be dis- 
turbed unless an abuse of discretion is clearly shown. Rev. St. 
1918, secs. 9017, 9018. 


Appeal from the district court for Harlan county: 
Harry 8S. DUNGAN, JuDGE. Affirmed. 


John Everson, for appellants. 
O. E. Shelburn, contra. 


FAwcert, J. 

One Neff was arrested and informed against on the 
charge of grand larceny committed in Harlan county. No- 
vember 15, 1910, he made application for continuance to 
the next term of court, which was granted. Defendants en- 
tered into a recognizance in the sum of $1,000 for Neff’s 
appearance on the first day of the next term of court, which 
convened on March 2,1911. Neff failing to appear at that 
time, the recognizance was on the next day declared for- 
feited. On the 20th of the same month action was insti- 
tuted in the district court for Harlan county against the 
defendants as sureties for the penalty of the bond. A year 
later that action came on for hearing, and, after evidence 
taken, judgment was rendered against the defendants for 
$1,000 and costs. On the 23d of September following de- 
fendants filed in the district court an application to be re- 
lieved from the judgment, for the reason that after the 
rendition of the judgment they had captured the accused 
in Arizona and surrendered him to the sheriff of Harlan 
county, at an expense to them of about $300, and that the 
accused had pleaded guilty to the charge against him, and 
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is now confined in the penitentiary under sentence of from 
one to seven years. The journal entry of the judgment re- 
cites: That the cause came on to be heard upon the mo- 
tion of the defendants to have the judgment, entered 
against them on the forfeited recognizance, remitted and 
set aside; that the state appeared by the county attorney 
and the defendants by their attorney; that, “upon consid- 
eration of said motion and of the showing made by the 
defendants in support thereof and by the plaintiff in op- 
position thereto, the court finds that after the rendition of 
said judgment, Albert Neff, the principal in the recog- 
nizance upon which said judgment is based, was arrested 
and brought to trial; the court further finds that, by 
reason of the failure of said Neff to appear in accordance 
with the condition of his recognizance, the state and coun- 
ty were put to an expense of $250, and that said amount 
should be paid by the defendants herein, as sureties, on 
said recognizance, and the court finds that the judgment 
heretofore rendered against the defendants herein on said 
recognizance should be reduced to $250.” Judgment was 
rendered accordingly, and defendants have appealed. 
There is no bill of exceptions in the record. Counsel for 
defendants in his brief says: “There was no testimony 
given by either side, though the journal entry apparently 
might lead the court to infer that there was. The facts 
were all within the personal knowledge of the court.” 
Counsel for the state in his brief says that the matter 
came on for hearing before the court upon the application 
of defendants to have the judgment remitted, “and on this 
application witnesses were sworn and testified, and evi- 
dence was introduced.” The judgment against the sureties 
was entered under the provisions of section 9017, Rev. St. 
1918, which provides: “The court in which the action for 
the penalty of any forfeited recognizance is brought may 
remit or reduce any part of (or) the whole of such penalty, 
and may render judgment thereon according to the cir- 
cumstances of the case and the situation of the party, 
and upon such terns and conditions as to such court shall 
seem just and reasonable.” The subsequent application 
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by the defendants to have the judgment remitted is based 
on section 9018, which provides: “Whenever any judg- 
ment shall have been rendered against the defendants for 
the whole or any part of the penalty of a forfeited recog- 
nizance, as aforesaid, the court rendering said judgment 
shall have power to remit or reduce the amount thereof, 
when it shall be made to appear that after the rendition 
thereof the accused had been arrested and surrendered to 
the proper court, to be tried on such charge.” It will be 
seen that these two sections of the statute vests a large 
discretion in the court, and action taken by the court in 
cases arising under them should not be disturbed unless 
a clear abuse of the discretion thus vested has been shown. 
The record before us does not show any abuse of discre- 
tion. The recital by the court in its journal entry, that 
its findings are based upon a consideration of the motion 
“and of the showing made by the defendants in support 
thereof and by the plaintiff in opposition thereto” must, 
in the absence of a bill of exceptions, be treated as a verity 
and as meaning just what it says. The term “showing,” 
as used in the journal entry, clearly indicates that each 
of the parties had, respectively, supported and resisted 
the motion by oral testimony, affidavits or documentary 
evidence, which in either case could only be preserved by 
a bill of exceptions. 
AFFIRMED. 


JOSEPH KITTO vy. STATE OF NEBRASKA. 
Friep Apri 3, 1915. No. 18883. 


1. Indians: CitizensHie. By the provisions of the act of congress 
approved February 8, 1887 (24 U. S. St at Large, ch. 119, pp. 388, 
390), all Indians born within the territorial limits of the United 
States, to whom allotments of land in severalty have been made 
under the provisions of said act, or other law or treaty, and all 
Indians, born as aforesaid, who have voluntarily taken up their 
residence in the United States separate and apart from any tribe 
of Indians therein, and adopted the habits of civilized life, are 
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made citizens of the United States, and such Indians residing in 
this state are citizens thereof. 


: OrreNnses: JurispicTion. As to such Indians, congress, 
by an act approved March 8, 1885 (23 U. S. St. at Large, ch. 341, 
p. 385), has expressly reserved to the federal courts jurisdiction 
over certain offenses specially enumerated in section 9 of such 
act, committed against the person or property of another Indian 
or other person within the boundaries of any state and within 
the limits of any Indian reservation. Held, that all crimes and 
Misdemeandrs not so expressly reserved, or not subsequently re- 
served by act of congress, are within the jurisdiction of the state 
courts of the state in which such allottee Indians may reside, as 
provided in the acts of congress approved March 8, 1863 (12 U.'S. 
St. at Large, ch. 119, p. 819), and February 8, 1887, supra. 


The crime of assault by defendant, an 
allottee Indian, upon another allottee Indian in this state, and 
within the limits of an Indian reservation, not being one reserved 
by any act of congress to the jurisdiction of the federal courts, is 
within the jurisdiction of the courts of this state. 


Error to the district court for Knox county: ANSON A. 
WELCH, Jupen. Affirmed. 


W .A. Meserve, for plaintiff in error. 


Willis E. Reed, Attorney General, and George W. Ayres, 
conira. 


Fawcett, J. 

Plaintiff in error, who was defendant in the court be- 
low and will be designated as such herein, is a Santee Sioux 
Indian. He is an allottee of land in Knox county, under 
the provisions of the act of congress of March 3, 1868, 
(12 U. S. St. at Large, ch. 119, p. 819), and of the act 
of congress of July 1, 1898 (30 U. S. St. at Large, ch. 
545, p. 583). He became a citizen of the United States un- 
der section 6 of the act of congress of February 8, 1887 (24 
U. S. St. at Large, ch. 119, pp. 388, 390). He was charged 
in the district court for Knox county with an assault upon 
one John Henry, who is also a Santee Sioux Indian and 
a like allottee. The assault was committed upon the al- 
lotment of one Simon Kitto, also a Santee Sioux Indian, 
who received his allotment under and by virtue of article 
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VI of the treaty proclaimed February 24, 1869 (15 U. S. 
St. at Large, p. 685), and the act of congress of March 1, 
1883 (22 U. S. St. at Large, ch. 61, p. 444). It appears, 
therefore, that the assault was committed by one Indian 
upon another on land of an allottee and within the limits 
of a reservation. Defendant filed a plea in abatement, 
praying judgment, that the information be quashed for 
the reason that the court is wholly lacking in jurisdiction 
to determine the information or to hold the defendant for 
trial thereon or to impose any sentence, should he be 
found guilty, for the reason that defendant now is, and 
was at the time of committing said offense, an Indian be 
longing to the Santee Sioux tribe of Indians, and for over 
ten years last past has been a Santee Sioux Indian allottee, 
holding and owning “upon” a conditional patent of allot- 
ment from the United States (certain land described), 
which allotment was made to defendant under the act of 
‘March 3, 1863, supra, and the act of congress of July 1, 
1898, supra; that the said John Henry, on whom the as- 
sault was alleged to have been committed, was on the date 
of the alleged assault, now is, and always has been a 
Santee Sioux Indian of the Santee Sioux tribe of Indians, 
and was at the time of the assault an Indian allottee, own- 
ing 80 acres of land under a patent of allotment from 
the United States under the same laws as above set out; 
that the alleged assault was committed upon certain land 
described, which land was at said time, and now is, and for 
over 20 years has been the allotment of Simon Kitto, who 
for over 30 years has been a member of the Santee Sioux 
tribe of Indians, under article VI of the treaty of the 
United States and the Santee Sioux Indians, proclaimed 
February 24, 1869, supra, and the act of congress of March 
1, 1883, supra, which said land now is, was on the date of 
the alleged assault, and for the last 20 years has been a 
reservation of the United States of and belonging to the 
said Simon Kitto, a Santee Sioux Indian, and is not with- 
in the criminal jurisdiction of the courts of this state. To 
this plea the state interposed a demurrer on the ground 
that it does not state facts sufficient to quash the informa- 
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tion or to state any defense thereto. Thereupon the de- 
fendant demurred to the information, the ground of the 
demurrer being that the information does not state facts 
sufficient to constitute an offense punishable by the laws 
of the state because the information on its face shows 
that the state court has no jurisdiction over the person 
of defendant, “or to hold, try, sentence or punish him un- 
der said information,” and that the information on its 
face shows that whatever crime was committed “was an 
offense within the exclusive jurisdiction of the courts of 
the United States, and not within the jurisdiction of this 
court.” There was also a motion in arrest of judgment, 
covering substantially the same grounds as the plea in 
abatement and demurrer. The district court sustained the 
demurrer to the plea in abatement, and, defendant not 
electing to plead further, the plea was dismissed. The 
court overruled both the demurrer to the information and 
the motion in arrest of judgment. Defendant was ar- 
raigned, pleaded guilty, and was sentenced to pay a fine 
of $50 and costs of prosecution and stand committed to 
the county jail until the fine and costs were paid. From 
this judgment defendant appeals. 

The question to be determined is one of jurisdiction. 
Can a Santee Sioux Indian, who is an allottee of land from 
the United States government, be punished in the state 
courts for an assault, of the character that makes it a mis- 
demeanor, upon another Indian, who is also an allottee, 
within the limits of a reservation? In our judgment, the 
district court properly answered the question in the affirm- 
ative. This holding does not in any manner impinge upon 
the right of the United States government to make rules 
and regulations in the interest of the Indians; nor do we 
desire to be understood as holding that, by reason of the 
fact that, by its several acts providing for allotment of 
lands to the various tribes of Indians and conferring upon 
them the right of citizenship, congress has relinquished 
its right, so long as the government holds the title to the 
lands allotted to the Indians in trust for them, to place 
limitations upon the control of the Indians over such al- 
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lotments or to prescribe the extent to which such allot- 
tees (who until the final patents are issued are still wards 
of the government) may be subject to the laws, either 
civil or criminal, of the state in which the lands allotted 
to them are situate. That the United States government 
has full and absolute control of its territories, reservations 
and Indian wards cannot be questioned. If, therefore, 
the offense with which the defendant stands charged is 
one which congress has reserved to the United States gov- 
ernment the right to punish, and the jurisdiction over 
which it has reserved to the federal courts, then the dis- 
trict court was without jurisdiction. Otherwise its juris- 
diction must be upheld. 

The act of congress approved March 3, 1863, supra, au- 
thorized and directed the president to assign and set apart 
for the Sisseton, Wahpaton, Medawakanton, and Wahpa- 
koota bands of Sioux Indians unoccupied lands outside of 
the limits of any state, sufficient in extent to enable him 
to assign to each member of said bands, who was willing to 
adopt the pursuit of agriculture, 80 acres “of good agri- 
cultural land.” In section 5 of the act (p. 820), it is pro- 
vided: “Said Indians shall be subject to the laws of the 
United States, and to the criminal laws of the state or 
territory in which they may happen to reside.” 

The act of July 1, 1898, supra, which was an act re- 
ferring to various tribes of Indians, provides: “That the 
Secretary shall cause patents to issue to the Santee Sioux 
Indians who were assigned lands in the state of Nebraska 
under the act approved March third, eighteen hundred 
and sixty-three, entitled ‘An act for the removal of the 
Sisseton, Wahpaton, Medawakanton, and Wahpakoota 
bands of Sioux or Dakota Indians, and for the disposition 
of their lands in Minnesota and Dakota,’ which assign- 
ments were approved by the’ President May eleventh, 
eighteen hundred and eighty-five. Said patent shall be of 
the form and legal effect prescribed by the fifth section of 
the act approved February eighth, eighteen hundred and 
eighty-seven, entitled ‘An act to provide for the allotment 
of lands in severalty to Indians on the various reserva- 
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tions, and to extend the protection of the laws of the 
United States and the territories over the Indians, and 
for other purposes.’ ” 

The act of February 8, 1887, supra, referred to in the 
act of July 1, 1898, in section 6 provides: “Tbat upon 
the completion of said allotments and the patenting of the 
lands to said allottees, each and every member of the re- 
spective bands or tribes of Indians to whom allotments 
have been made shall have the benefit of and be subject 
to the laws, both civil and criminal, of the state or territory 
in which they may reside; and no territory shall pass or 
enforce any law denying any such Indian within its juris- 
diction the equal protection of the law. And every Indian 
born within the territorial limits of the United States to 
whom. allotments shall have been made under the provi- 
sions of this act, or under any law or treaty, and every 
Indian born within the territorial limits of the United 
States who has voluntarily taken up, within said limits, 
his residence separate and apart from any tribe of Indians 
therein, and has adopted the habits of civilized life, is 
hereby declared to be a citizen of the United States, and is 
entitled to all the rights, privileges, and immunities of 
such citizens, whether said Indian has been or not, by birth 
or otherwise, a member of any tribe of Indians within 
the territorial limits of the United States without in any 
manner impairing or otherwise affecting the right of any 
such Indian to tribal or other property.” 

The act of March 1, 1883, supra, provides that the pat- 
ents issued to the allottees should be of the legal effect 
and should declare that the United States holds the al- | 
lotted lands for the period of 25 years in trust for the 
sole use and benefit of the Indian to whom such allotment 
should be made, or in case of his decease, for the benefit of 
his heirs, “according to the laws of the state or territory 
where such land is located,” and that at the expiration of 
that period the United States would convey the land by 
patent to such Indian or his heirs in fee discharged of 
the trust and free of all charge or incumbrance whatso- 
ever, and that no contract by any such Indian creating 
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any charge or incumbrance on the lands so allotted or 
liability of such land for payment thereof should be valid. 

The act of March 8, 1885 (23 U. S. St. at Large, ch. 
341, sec. 9, p. 385), provides: “That immediately upon 
and after the date of the passage of this act all Indians 
committing against the person or property of another In- 
dian or other person any of the following crimes, namely, 
murder, manslaughter, rape, assault with intent to kill, 
arson, burglary, and larceny within any territory of the 
United States, and either within or without an Indian 
reservation, shall be subject therefor to the laws of such 
territory relating to said crimes, and shall be tried there- 
for in the same courts and in the same manner and shall 
be subject to the same penalties, as are all other persons 
charged with the commission of said crimes, respectively ; 
and the said courts are hereby given jurisdiction in all 
such cases; and all such Indians committing any of the 
above crimes against the person or property of another In- 
dian or other person within the boundaries of any state 
of the United States, and within the limits of any Indian 
reservation, shall be subject to the same laws, tried in the 
same courts and in the same manner, and subject to the 
same penalties as are all other persons committing any 
of the above crimes within the exclusive jurisdiction of 
the United States.” 

Our attention has not been called to, nor have we by 
an independent examination been able to find, any act of 
congress or rule or regulation of the interior department, 
which reserves to the federal courts either the exclusive or 
concurrent jurisdiction over crimes or misdemeanors, other 
than the specific crimes above named, when committed by 
an Indian allottee within the boundaries of a state, whether 
committed within or without the limits of a reservation in 
such state, except the act of January 30, 1897 (29 U. 8. 
St. at Large, ch. 109, p. 506), considered in Matter of Hef. 
197 U. S. 488, and Hallowell v. United States, 221 U. 8. 
317. This act was one to regulate the introduction of liq- 
uor into lands of allottee Indians. Under somewhat dif- 
ferent facts one case denied the jurisdiction of the federal 
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courts and the other sustained it. Both opinions show 
that the controlling question was the best interests of the 
Indians as “a dependable people.” As said by Mr. Justice 
Day, in the Hallowell case: “It is a result of the recently 
decided cases in this court (citing four cases) that the mere 
fact that citizenship has been conferred upon Indians does 
not necessarily end the right or duty of the United States 
to pass laws in their interest as a dependable people.” 
See page 324 for the entire paragraph containing this 
quotation. It seems to us that if any meaning whatever 
is to be given to section 5 of the act of March 3, 18638, that 
“said Indians shall be subject to the laws of the United 
States, and to the criminal laws of the state or territory 
in which they may happen to reside,” and to the language 
of section 6 of the act of February 8, 1887, that “upon the 
completion of said allotments and the patenting of the 
lands to said allottees, each and every member of the re- 
spective bands or tribes of Indians to whom allotments 
have been made shall! have the benefit of and be subject to 
the laws, both civil and criminal, of the state or territory 
in which they may reside; and no territory shall pass or 
enforce any law denying any such Indian within its juris- 
diction the equal protection of the law,” the conclusion we 
have reached must be right. The defendant and other 
allottees of his tribe within the state of Nebraska are given 
the full protection of its laws. They are citizens of the 
state. They are electors. They are entitled to hold office. 
They are competent to serve on juries, thereby participat- 
ing in the enforcement of the laws, both civil and criminal, 
of the state. They have accepted allotments of land and 
with it citizenship. Thev have adopted the habits of civi- 
lized life. They are residing upon their allotments, to all 
intents and purposes separate and apart from any tribe. 
They are no longer bound by the laws or customs of their 
tribe. Congress has not reserved to the federal courts the 
jurisdiction to punish for misdemeanors. If such jurisdic- 
tion is not vested in the state courts, it is not vested any- 
where, and the perpetrators of misdemeanors of all kinds 
on an Indian reservation may go, unpunished. Such 
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clearly, was not the intention of congress. It is not to be 
found within any of its enactments. It is against public 
policy, and contrary to the laws of this state, which ex- 
tend to all, both Indians and white men, within or without 
the limits of a reservation, the equal protection of the law. 
Umited States v. Celestine, 215 U. S. 278; United States v. 
Sutton, 215 U. S. 291; Tiger v. Western Investment Co., 
221 U.S. 286; and Hallowell v. United States, supra, are 
relied upon by defendant to sustain his contention. The 
state cites, contra, United States v. Kiya, 126 Fed. 879, 
and Matter of Heff, supra. We think an examination of 
these cases cited on both sides will show that they in no 
manner conflict with our holding herein. In support of 
the views herein expressed, we cite State v. Norris, 37 Neb. 
299, In re Now-ge-zhuck, 69 Kan. 410, and State v. Denoyer, 
6 N. Dak. 586. 

A consideration of the various acts of congress in rela- 
tion to the wards of the government, and of the various de- 
cisions of the supreme court of the United States constru- 
ing them, is interesting, and much space might be used in 
discussing the same. The writer has read them with keen 
interest, but is unable to see where any benefit would ac- 
crue to the profession by further extending this opinion. 

AFFIRMED. 


BARNES and SEDGWICK, JJ., not sitting. 


JOSEPH A. RANKIN, APPELLEE, V. NORTHERN ASSURANCE 
COMPANY, APPELLANT. 


Fitep Aprit 3, 1915. No. 18036. 


1. Evidence: RerusaL To PRoDUCE Writincs: Instructions. When the 
plaintiff in an action has complied with section 7960, Rev. St. 
1913, and the other party refuses to produce the instrument called 
for when so ordered by the court, it is the duty of the court to 
“direct the jury to presume it to be such as the party iientrne it 
as evidence) by affidavit alleges it to be.” 
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: INDORSEMENTS: COMPETENCY. This section 
also applies to indorsements on the writing called for. The 
question as to the competency of such indorsements in evidence 
would be the same as if the writing itself had been produced in 
evidence. 


: ParoL EVIDENCE: RecEIPT. When a receipt given for pay- 
ment of premium for insurance fails to state upon which of two 
pending applications the payment is made, parol evidence is com- 
petent upon that question. 


4. Insurance: Contracts or LocaL AGENTs, The contracts of a local 
agent of an insurance company are binding upon the company 
if within the apparent authority of the agent and are entered 
into in good faith by the insured. 


LocaL AGENT: CoLLEcTION oF Premiums. If such agent 
has authority to collect the first year’s premium and accepts pay- 
Ment of the same partly in cash and partly by note on short 
time, and no objection is made on that ground when known by 
the company, such payment will be binding upon the company. 


6. Trial: Instructions. No reversible error is found in instructions 
complained of, nor in the refusal of requested instructions. 

7. Insurance: Contract. A contract of insurance “may be in writing 
or may be verbal, or partly in writing and partly oral.” 


8. Trial: ARGUMENT. Mere statements of opinion or conclusions in 
argument of counsel, even though in themselves objectionable, will 
not require a reversal, unless it appears that the jury might have 
been misled or prejudiced thereby. 


APPEAL from the district court for Douglas county: 
GerEoRGE A. Day, JupcE. Affirmed. 


Will H. Thompson and Fred H. Aldrich, for appellant. 
G. W. Shields & Sons, contra. 


SEp¢GwIck, J. 


The plaintiff in his amended petition alleges that the 
defendant is an insurance company doing a general life in- 
surance business, and that on the Ist day of June, 1910, the 
defendant entered into a contract, partly verbal and partly 
in writing, with the plaintifi’s wife, Mabel Rankin, where- 
by the defendant insured the life of Mabel Rankin in the 
sum of $1,000, payable to the plaintiff upon the death of 
Mabel Rankin. A copy of the alleged written portion of 
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the contract is attached to the amended petition. It is 
further alleged in the amended petition that Mabel Ran- 
kin departed this life on the 24th day of June, 1910; that 
the defendant was duly notified thereof and payment de- 
manded, which was refused. The defendant admitted that 
a written application was made to the defendant for in- 
surance upon the life of Mabel Rankin, which was signed 
by her, and that a payment of $5 was made to the agent 
taking application, and that it was agreed that a written 
policy of insurance would upon the payment of the re 
mainder of the premium be issued “if the said application 
should be accepted by the said company.” The answer fur- 
ther alleged that the application contained a provision that 
there should be no contract of insurance and no policy 
should be in effect until the first premium should be paid 
by the said Mabel Rankin during her lifetime and while 
she was in good health, and that said premium had not 
been paid, and denied that there was any verbal contract 
or any other contract than as admitted in the answer. 
There was a verdict and judgment in favor of the plain- 
tiff, and the defendant has appealed. 

The principal issue presented by the pleadings was as 
to the contents and proper construction of the application 
for insurance. After the action was begun, and before the 
amendment of pleadings, the plaintiff demanded of the de- 
fendant an inspection and copy, or opportunity to obtain 
a copy, of the application. The defendant offered to al- 
low an inspection of the application at its office in Detroit, 
Michigan, but refused to present the application for in- 
spection at the office of the plaintiff’s attorney, and after- 
wards failed to bring the same into court. The court, upon 
motion of plaintiff, ordered the defendant “to produce said 
written application for inspection.” The plaintiff offered 
in evidence his affidavit alleging the contents of the appli- 
cation and the indorsements thereon. The defendant ob- 
jecting thereto, the plaintiff’s attorney, having been sworn 
as a witness, testified that when the order to produce the 
application was made by the judge then presiding, attor- 
neys for both parties being present in open court, the de- 
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fendant’s attorney said that “no matter what the conse- 
quence might be he would refuse to produce that docu- . 
ment.” The defendant’s motion to strike out this evidence 
was overruled. This ruling was clearly right. The order 
to produce the document had not been complied with, and 
this evidence showed conclusively that the refusal was wil- 
ful and without justification, and such refusal required the 
court to “direct the jury to presume it to be such as the 
party (desiring it as evidence) by affidavit alleges it to 
be.” Rev. St. 1918, sec. 7960. The plaintiff’s affidavit is 
in the record and must be considered as correctly stating 
the contents of the application. This, of course, also ap- 
plies to the indorsements on the application. Such in- 
dorsements must be considered to be as alleged in the 
affidavit. The question as to the competency of such in- 
dorsements in evidence would be the same as if the applica- 
tion itself had been produced in evidence. 

The defendant asked the court to instruct the jury to 
return a verdict for the defendant, which the court re- 
fused. This question is discussed at large in the briefs, 
and many special assignments of error are predicated 
upon it. 

It appears that two applications were made and were 
pending together, one upon the life of Mr. Rankin, and one 
upon the life of his wife, Mabel Rankin, Mr. Rankin paid 
$5 and gave his note for the remainder of one year’s pre- 
mium on one of these applications. He contends that the 
payment was made on Mrs. Rankin’s application, but the 
defendant contends that it was upon the application of 
Mr. Rankin, and that no premium was paid for the insur- 
ance here sued for. The receipt in evidence shows that 
the $5 was paid by Mr. Rankin; but he testifies that it was 
paid for Mrs. Rankin, and-he is well supported in this. 
He produced another witness who so testified, and also 
the company’s agent himself testified upon cross-examina- 
tion: “Did you receive any cash upon the policy of in- 
surance—upon the application on the life of Joseph A. 
Rankin? A. No, sir. Q. Did you receive any cash upon 
the application of Mrs. Rankin? A. Yes, sir. Q. That is 
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the only money that you received as a matter of fact? A. 
Yes, sir.”” The receipt above referred to and the applica- 
tion of Mrs. Rankin as stated in the plaintiff’s affidavit 
constitute the contract between the parties. The receipt 
is called by both parties “the binding receipt.” It con- 
tained the provision: “The assurance will be in force from 
the date of the medical examination; provided, the risk 
is accepted by the medical directors of the company 
* * * provided, a medical examination and complete 
application is made and submitted to the company at its 
home office, in Detroit, Michigan, and that the applicant, 
if he shall not receive his policy within thirty days from 
the date thereof, shall notify the company.” It specified 
that the agent had authority to collect the first year’s pre- 
mium. The $5 in cash and note on short time were re- 
ceived by him as such payment, and no objection was made 
by the company on that ground. It was therefore suffi- 
cient payment. 

The defendant appears to rely upon certain clauses in 
the rate book of the company and in other documents not 
called to the attention of the assured. The agent acted 
within his apparent authority in disregarding such pro- 
visions, and the defendant is bound by such acts of its 
agent. 

There was some conflict in the evidence as to the time 
of the commencement of Mrs. Rankin’s fatal illness, and 
defendant contends that the examining physician was de- 
ceived as to her condition. But this and similar ques- 
tions were for the jury and appear to have been fairly sub- 
mitted. 

The defendant’s assignments of error, 3 to 8, inclusive, 
are upon the refusal of the court to give instructions re- 
quested. Some of these requested instructions were sub- 
stantially given by the court; others relate to the suffi- 
ciency of the evidence upon points discussed. We find 
no reversible error in refusing these requested instruc- 
tions. 

In the condition of this record, there was no reversible 
error in instructing the jury that a contract of insurance 
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“may be in writing or may be verbal, or partly in writing 
and partly oral.” The defendant’s assignments, 10 to 14, 
inclusive, complaining of instructions given by the court, 
relate to matters already sufficiently discussed. 

The contract was made with defendant’s local agent, 
and it was immaterial who the general agent of the com- 
pany might be. 

Remarks of plaintiff’s counsel in argument are objected 
to as misconduct; but these remarks were generally ex- 
pressions of opinion, and we have not observed that the 
record shows that counsel made such statements of fact as 
require a reversal. 

We have not found any error in the record requiring a 
reversal, and the judgment of the district court is 

AFFIRMED. 

Barngs and Ross, JJ., not sitting. 


ROMAN WOJECK, APPELLEE, V. JOHN NICKLES, APPELLANT. 
Fitep Apri. 3, 1915. No. 18041. 


Appeal: Courts: PRESUMPTION. It is the duty of the trial courts to 
cause a defendant who appears without counsel to be informed of 
his rights. In the absence of evidence to the contrary, this court 
will presume that the trial court has performed that duty. 


APPEAL from the district court for Douglas county: 
CHARLES LeEsLiz, Jupcn. Affirmed. 


Wayne H. Savwtell and Hdward Simon, for appellant. 
Arthur C. Pancoast, contra. 


SEDGWICK, J. 

This action was begun in the district court for Douglas 
county in May, 1911. It was alleged in the petition that 
defendant had kept a ‘vicious dog which attacked and in- 
jured plaintiff. The defendant appeared by attorneys and 

98Neb.12 
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filed a motion to strike out of the petition various matters 
alleged to be redundant and immaterial. Afterwards, on 
October 9, 1912, and while the motion was pending, de- 
fendant’s attorneys withdrew from the case. The court at 
once overruled the motion, and the defendant was called 
by telephone. Defendant is a foreign-born citizen, with 
very imperfect knowledge and use of our language. Upon 
his appearance in court in obedience to the telephone call, 
a jury was impaneled, and the plaintiff’s attorney an- 
nounced: “J desire the record to show that we waived 
peremptory challenges, and Mr. Nickles said he was satis- 
fied with the jury.” The defendant replied: “I aint satis- 
fied with the jury. I want to tell the jury what was hap- 
pening. JI want my witnesses here.” Why the plaintiff al- 
lowed a year and five months to elapse without obtaining 
a ruling on the motion attacking his petition, or taking 
any action to advance his case to a hearing, does not ap- 
pear from the record. On the same day that the motion 
was passed upon the case was put upon trial; the defend- 
ant was called, but he evidently did not know anything 
about his rights, nor about the procedure in the courts, 
The court ought, under such circumstances, to carefully 
instruct him as to the situation, and of the necessity of 
eounsel. The jury returned a verdict in favor of the 
plaintiff. Judgment was enfered thereon, and defendant 
has appealed. 

After the trial and judgment defendant employed coun- 
sel, who filed a motion for new trial, but the allegations 
of the motion were not supported by any evidence. The 
presumption is so strong that the trial court would per- 
form every duty that we must assume that everything 
was fully explained to the defendant, and that he desired 
the case to proceed without any answer on file and without 
the assistance of counsel. We cannot presume otherwise 
in the absence of affirmative showing in the record. 

The judgment of the district court is therefore 

AFFIRMED 


BaRNES, Fawcett and Hamer, JJ., not sitting. 
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STATE, EX REL. ANTELOPH COUNTY, APPELLER, Vv. JOHN D. 
MILLER, APPELLANT. 


Firep Aprit 8, 1915. No. 18062. 


Sheriffs: Fezs: Rerorts. A sheriff is required to report all fees earned 
by him by virtue of his office, which are not especially excepted 
from his report by statute. His salary is in lieu of fees. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


0. A. Williams and Kelsey Rice, for appellant. 
J. F. Boyd, contra. 


SEDGWICK, J. 

The respondent, as sheriff of Antelope county, collected 
fees for his services attending on district court and sum- 
moning juries. He neglected to enter these items upon his 
fee book or report them to the county commissioners. The 
county brought this action in mandamus in the district 
court for Antelope county to compel the respondent to re 
port these fees. The district court found the issues in fa- 
vor of the county and issued the peremptory writ of man- 
damus as prayed, and the respondent has appealed. 

The action was rightly brought in the name of the 
county. State v. Kelly, 30 Neb. 574; State v. Russell, 51 
Neb. 774. ; 

The respondent filed an answer in which he alleged 
“that the relator is without capacity to sue in this court.” 
He now insists that the counsel who brought the action 
was not authorized to bring it. The above allegation was . 
not sufficient to present such question. The presumption 
is that the counsel was duly authorized by the county, 
and, as the evidence is not preserved in a bill of excep- 
tions, the presumption would be, if necessary, that there 
was ample proof of the authority of the attorney who 

brought this action for the county. 
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These fees were earned in the performance of his duties 
as sheriff, and the law of 1907 (Laws 1907, ch. 54) pro- 
vides that the compensation of the sheriff shall be a salary 
which is fixed by law and is in full of all services ren- 
dered by virtue of his office. In Red Willow County v. 
Peterson, 91 Neb. 750, it was decided that the sheriff was 
not required to report certain mileage fees which the stat- 
ute (Laws 1907, ch. 53) expressly provided should not be 
reported; and in Dunkel v. Hall County, 89 Neb. 585, it 
was held that the sheriff, by virtue of his office, is not re- 
quired to act as jailor, and that when he employs a jailor 
the county is liable for the jailor’s fees. These two cases, 
relied upon by the respondent, are not in point in this case, 
since the statute makes no exception of fees for services 
of this character. 

The judgment of the district court is 

AFFIRMED. 


Fawcett and LetrTon, JJ., not sitting. 


ALDEN A. BARDEN Vv. STATE OF NEBRASKA. 
Firep Apri 3, 1915. No. 18751. 


1, Judges: Actine JupDGE: Faure To Give Bonp: PLEA IN ABATEMENT, 
When a county judge is disqualified to act in a case pending 
before him, and county commissioners appoint a person to act 
as judge in such case, and by virtue of such appointment he holds 
a preliminary examination of a person accused of crime, objection 
to his qualification to so act on the ground that he failed to give 
the bond required by statute, made for the first time by plea in 
abatement in the district court, is properly overruled. As against 
such objection, such acting county judge must be regarded as an 
officer de facto. 


2. Highways: EsTaBLISHMENT: OBSTRUCTION: PRoor. A public high- 
way may be established by dedication and use, or by adverse user 
for ten years. But when a defendant is prosecuted for obstruc- 
tion of a highway by encroaching upon the alleged limits of the 
right of way, but not upon the line of travel, it must be proved 
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with some degree of certainty that the encroachment complained 
of is within the limits of the land dedicated, or adversely used. 


3. : OBSTRUCTION: Prosecution. If the county commission- 
ers by regular proceedings establish a public highway with definite 
location and boundaries, one who wilfully obstructs such road 
may be prosecuted under the statute for nuisance in obstructing a 
public highway. 


: Location: CrimiInaL Procerepines. It is not the policy of 
our law to determine the locality of public roads, when indefinitely 
located, by criminal proceedings. 


: OBSTRUCTION: PROSECUTION: LocaTIoN: Proor. In a prose- 
cution for obstructing a highway by the adjoining landowner by 
placing a fence along the side of his land, but which it is alleged 
is so placed as to encroach upon the highway, the location and 
boundaries of the highway as extending to and including the 
locality of such fence must be proved beyond a reasonable doubt. 


: : SUFFICIENCY oF Evidence. In 
such case, if the evidence of the locality and boundaries cf the 
highway is so indefinite and uncertain that it cannot be deter- 
mined beyond a reasonable doubt that such fence is within the 
limits of such highway, a conviction cannot be sustained. 


: SUFFICIENCY OF EvipENcE. The judgment in this 
case is clearly wrong because the evidence fails to establish the © 
locality and limits of the alleged highway with any certainty, and 
does not prove that the fence complained of is within the limita 
of a pubic highway. 


Error to the district court for Otoe county: JaMrs T. 
Brewer, JuDGE. Reversed. 


A. L. Tidd and Invingston & Heinke, for plaintiff in 
elror. 


Grant G. Martin, Attorney General, and Frank #. 
Edgerton, contra. 


SEDGWICK, J. 

The defendant, who is plaintiff in error here, was found 
guilty in the district court for Otoe county on the charge 
of nuisance by obstructing a public highway, and has 
brought the case to this court by petition in error. 

1. The defendant filed a plea in abatement in which he 
alleged that he had no preliminary hearing on the com- 
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plaint filed against him in the county court, for the reason 

that the appointment of W. W. Wilson as special acting 

county judge of Otoe county, Nebraska, “is void, for the rea- 

son that no bond was required of him as required by law, 

and that he did not qualify as required by law by giving a 

bond.” It is not stated in the brief, and we have not ob- 

served, that the record shows that any objection was madé | 
to the qualification of this special county judge at the 

preliminary or until this plea in abatement was filed in the 

district court. The statute requires such specially ap- 

pointed officers to give bond, but it is not necessary in this 

case to determine whether the failure to give such bond 

would disqualify him to act if timely objection had been 

made. It seems clear under the authorities that, unless 

such objection is made before the conclusion of the hear- 

ing, the judge so appointed must be regarded as an offi- 

eer de facto. Constantineau, Public Officers and the De- 

Facto Doctrine, sec. 137; In re Hewes, 62 Kan. 288; Tower . 
v. Whip, 53 W. Va. 158. 

2. There are several assignments of error in the brief, 
but we find it necessary only to consider one of them. The 
record shows that in 1871 a petition was filed with the 
county board of Otoe county asking for the opening of a 
road on the section line east of the land now owned by the 
defendant. The county board appointed a commissioner 
to locate the road. The commissioner reported to the 
county board that he had surveyed the location of the 
road, and the field notes of his survey are included in his 
report. These field notes show a bend in the road sur- 
veyed encroaching upon the lands in question then owned 
by the defendant’s grantor. There was no hearing before 
the county board, no order made opening the road and 
defining its limits, and, of course, no damages paid the 
owner of this land. The evidence also shows that the road 
was thereafter used by the traveling public and has contin- 
ued to be a much traveled road until the present time. 
About a year before this prosecution was begun, the de- 
fendant built the fence along the east side of his land, and 
it is charged in the information that this fence infringed 
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upon the public highway. A bend of a creek extended 
across the section line, and the commissioner had made 
the survey around this bend along the plaintiff’s land. 
The defendant contended that he had placed this fence well 
within his own land so as to leave the whole of the pub- 
lic highway unobstructed, and this is the question of fact 
upon which his guilt or innocence depends. 

It would seem that if the field notes of the commissioner 
are intelligible, as they are alleged by the prosecution to 
be, there would have been no difficulty in establishing be 
yond question how far the road, which was surveyed by the 
commissioner and adopted by the public, extended from 
the section line into the defendant’s land. The distance 
from the section line of the fence which the defendant 
erected could also be established by actual measurement. 
There was no attempt at definite and exact evidence upon 
these points. The prosecution would ask a witness 
whether the defendant’s fence infringed upon the road, 
and when the witness answered that he had been along 
there some years before, but paid no attention to the mat- 
ter and could not state how far, he was asked and allowed 
to give his best judgment. Under such circumstances we 
have all manner of estimates in regard to the distance. 

Mr. Fritz Hillman was a witness for the prosecution. 
His evidence is perhaps as definite and reliable as any. 
He had been acquainted with the road for 40 years, and 
had traveled over it “thousands of times.” He testified: 
“When I first knew it, I didn’t know exactly where it was. 
Afterwards it was farther west, probably six or eight or 
ten rods, something in that neighborhood, from one back 
to another. That was prairie at that time, as near as I can 
recollect. Then the man that owned it broke up that bot- 
tom, and he naturally crowded the road back to the creek. 
Whether he did that or the neighbors, I don’t know. Who- 
ever traveled it there at that time crowded the road back 
to the creek where this little bend comes now. As long as 
I can recollect, there has been trouble right there. At that 
time it was sloping down towards the creek. Whoever did 
it, I don’t know; somebody worked it and leveled that off 
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so that it went slanting pretty close to the edge of the 
creek. When first I knew it, it was kind of slanting. We 
always had to watch out or our wagons would slide down: 
into the creek. Q. Now, how has it been as to slant since 
the road has been worked? A. It is pretty much level. 
Q. Now, state where the road was from the time you knew 
it up to the present time with reference to the section line 
at this bend. A. The section line that runs straight 
through—why, the edge of the bank, the west edge from 
the creek bank, was probably eight or ten feet farther 
west, about two rods that would be in the road, about two 
rods that left belonging to the road; it was probably eight 
er ten feet, in my judgment, from the edge of the bank up 
farther west. * * * Q. State the condition of the 
road about 30 years ago, and what it was three or four 
years ago with reference to this bend. A. It was just 
the same, only it was worked a little—made it a little 
smoother and leveler. Three or four years ago it was just 
the same as it was 30 years ago, only in a little better con- 
dition. Q. State as to the locations 20 years ago and three 
or four years ago. A. I said it was about the same. I 
didn’t see any difference; if there was any difference it 
was very little. I didn’t notice it. Q. Now, state if there 
is any difference in the west bank of this bend; state if 
there is any difference in the west bank of this bend now 
and 30 years ago. A. Yes; it had been worked down. Q. 
Tell the jury the difference in the location. A. There is 
no difference in the location, only that the bank is worked 
down, that I know of. Q. State whether or not the edge 
ef the bank along this bend is where it was 30 years ago, 
or whether it is farther east than it was 30 years ago. A. 
I think it’s practically the same, only it’s been worked 
down now; that’s all the difference I could see.” On 
cross-examination he testified: “Q. The road now is on 
the section line, is it not? A. Well, somebody worked 
it. The last couple of years they drove through the ditch; 
they have filled that up now, and it’s on the section line 
now. Q. How long have they been working on it, you say 
a couple of years on the section line? A. No; I didn’t 
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say that. Q. Well, about how long? A. <A week or twe 
ago. Q. They drove through on the section line a couple 
of years ago? A. Yes, sir. (The remainder of the an- 
swer to this question was stricken out.) Q. When was 
the first time you traveled over this road? A. In the fall 
of 1873. Q. Was the road on the section line then? A. 
No, sir; there was no bend there, it was on both ends where 
the two banks, these two creeks were. Q. But not at the 
bank? A. Not where that bend was in the road, no. Q. 
When did that bend get back to the bank? A. Several 
years afterwards. At that time it was farther west. Q. 
Farther west than the bank? A. Six or seven rods, some- 
thing like that. Q. There was no fence there to shut off 
driving across the prairie? A. Yes, sir. Q. When was it 
that you drove over and noticed it was slanting the first 
time? A. I don’t recollect just when. Q. How long 
was it after you were over it the first time, about? A. I 
drove over that road probably two or three times a week. 
I don’t know just when that was. Q How much farther 
west was it at that time than when you first knew the 
road? A. I don’t recollect that exactly. I think from 
six to eight rods, maybe ten. Q. There is a bridge farther 
north, is there not, on the section line? A. No. Q. Iv’s 
east of the section line? A. Yes; I believe it’s east. Q. 
And has been for sometime? A. Yes,sir. Q. It’s a little 
hard to locate the section line there exactly? A. No; I 
don’t think so. Q. You don’t think so? A. No, sir. Q. 
Isn’t it hard to locate the section line there where the road 
runs eight or ten rods west of the curve? A. I don’t know 
whether it is or not. Q. As a matter of fact, you don’t 
know of your own knowledge that any part of this road is 
on the section line? A. No, sir; I never measured it out. 
Q. So far as it being a section line or not a section line 
is simply a guess of yours? A. Yes, sir. Q. Now, at 
the point of this curve, didn’t the water, the flood water, 
wash the dirt away? A. I don’t think so, not to amount 
to anything. Q. Wasn’t it that that caused the slant in 
the road? A. No; the slant in the road was where it was 
crowded pretty well toward the creek bank, that gradually 
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pushed the dirt in. Q. When was it first leveled off to 
your knowledge? A. That I don’t know.” On redirect 
examination he testified: “Q. In answer to Mr. Living- 
ston’s question, you said that about a year or more than a 
year ago they drove through this ditch? A. Yes, sir. Q. 
Explain to the jury why it was necessary to drive through 
this ditch. A. Well, somebody worked that bank of the 
curve there in the road—worked it and left it in such poor 
condition that hardly anybody could drive along there. 
They took the fence down, I did myself, and drove right 
straight through.” He was asked as to the condition of the 
road along the section line across the creek, and answered: 
“J went through them holes there myself. It was a break- 
neck job. Q. Those that went through had to go through 
this ditch because of the fence that was there at that time? 
A. Yes, sir. Q. Now, state whether or not people went 
through there after this fence was removed, through this 
ditch? A. They did. I say the bank on the west side ways. 
worked, but left in such poor condition that people drove 
through below. Q. Was that before a year ago? A. Well, 
before a year ago, I guess.” 

From this and other similar evidence the jury were 
asked to find the location of the public highway and deter- 
wine whether the defendant’s fence obstructed the same. 

There is also evidence that the creek at this point has 
continually washed away its banks in the defendant’s 
lands during the 40 or more years since the county board 
procured their commissioner’s field notes as to the location 
ef the road. If this is true, and the place of travel was 
moved from time to time, still, if the washing was irregular 
so that the line of travel remained permanently in any 
ene locality for the space of ten years, the public, if their 
use of the line of travel excluded the defendant’s use of 
the land, might acquire a right of way by prescription. 
Even under such circumstances a serious question might 
arise as to how far beyond the line of travel the public 
right extended. Under the evidence in this case it is im- 
posible to find with any degree of certainty how far this 
erosion of the banks of the creek extended, or even whether 
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it extended so far into the defendant’s land as to be worthy 
of consideration in this case. Many witnesses were ques- 
tioned upon this point, but, generally speaking, they all 
showed that they had no definite knowledge upon the point, 
and no measurements were taken. It would be difficult to 
say whether there is a preponderance of evidence as to 
any particular locality of the highway, but it is certain 
that this evidence does not establish beyond a reasonable 
doubt that the public highway extended beyond, so as to in- 
clude the line upon which defendant’s fence was con- 
structed. The location of this highway is, of course, the 
basis upon which defendant’s guilt is predicated, and he 
cannot be convicted of crime unless this location of the 
highway can be proved beyond a reasonable doubt. 

Formerly criminal law was used as a method of deter- 
mining the locality of roads under doubtful circumstances, 
But that is not the policy of our law. It appears to be 
conceded that the road extends farther into defendant’s 
land than it did as it was formerly traveled by the public. 
As to how much farther it extends into defendant’s land is, 
so far as this evidence goes, entirely indefinite. It is mani- 
fest from this evidence that the defendant and county au- 
thorities disagree in good faith as to where this road ac- 
tually is. Under such circumstances, if the county author- 
ities had proceeded to establish the road and have its 
boundaries definitely determined and located and made a 
matter of public record, and the defendant had thereafter 
wilfully obstructed the road so established, he might, un- 
der our statute, have been prosecuted for nuisance in ob 
structing a public highway; but there is no evidence in 
this record from which it might be found, beyond a reason- 
able doubt, or even with any plausibility, where the limits 
of this road really are. Under such circumstances, it 
cannot be said that the defendant has been shown to be 
guilty of crime beyond a reasonable doubt. 

The judgment of the district court is therefore 

REVERSED. 
Morrissny, C. J.,not sitting. 
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Hamer, J., concurring. 

I am obliged to vote for the majority opinion, although I 
regret to do so. The trouble is that it is a criminal case, 
and, of course, the rule is that the defendant may not be 
found guilty unless the evidence shows his guilt beyond a 
reasonable doubt. I do not think any one ought to be al- 
lowed to exercise his guess as to where the road is and 
then be permitted to fence it up. If there is a road there 
. Which people travel, then that fact alone ought to be 
enough to establish the “road” and require its maintenance. 
It should then be the business of the landowner and every- 
body else to keep out of the road with any sort of obstruc- 
tion until there is an adjudication in a civil case to the 
effect that it is not the road. It is a technical rule that 
permits the defendant to get in and occupy the road and 
crowd the public out of it and make it dangerous to travel, 
and yet not be punished for it. I am in favor of the 
adoption of a rule that, no difference where the boundaries 
of the road may be actually shown to be by a survey, it is 
the duty of everybody to keep off the road with any sort of 
fence or obstruction. I would have every road a “road” 
as long as it was traveled and until the court in some sort 
of civil case got in and said that it really was not a road. 
I would make a road “a sacred institution” and have 
everybody keep hands off of it. As it is presented, this is 
a criminal case, and the inexorable rule is that in a crimi- 
nal case, before the defendant can be found guilty, the 
evidence must show his guilt beyond a reasonable doubt. 
I do not like to make a criminal case out of it, but it is a 
criminal case, and there is no help for it. Every road 
should be a road to Rome, and it should be kept open alike 
to the citizen and the soldier. I would make it sacred. 


Rose, J., dissenting. 

Defendant was accused by the state of unlawfully ob 
structing a highway by means of a fence. The jury found 
him guilty beyond a reasonable doubt. The conviction 
should be affirmed. The existence and continuous use of 
the highway since 1873 is established beyond reasonable 
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controversy. There is convincing proof that defendant 
fenced part of the traveled roadway. A credible witness 
testified that he was familiar with the road. He said that 
he had worked on it at the place in controversy 20 years 
ago, had since traveled it, had torn down the fence, and 
that he thought there was in the meantime little or no 
difference in the location. Another witness said the road 
was in the place it occupied in 1879. There is more testi- 
mony of like import. The conviction rests on facts estab- 
lished according to the usual methods of making proof in 
similar cases. In Daniels v. People, 21 Ill. *439, there 
was a dispute whether a road had been located at the 
point of obstruction or on a line lateral to it. The prosecu- 
tion was maintained on evidence tending to prove that 
the road at the place of obstruction had been located and 
used for the statutory period. In State v. Davis, 27 Mo. 
App. 624, the rule is stated as follows: “In an indictment 
for unlawfully obstructing a public highway, proof that 
the part of the road obstructed by defendant had been in 
use for more than ten years preceding the act of interfer- 
ence, as a public highway, is sufficient to support the in- 
dictment without any record proof of the establishment of 
the road by an order of the county court.” There is 
abundant authority to the same effect. It was unneces- 
sary to inquire into the original proceedings even in a 
criminal prosecution. Lydick v. State, 61 Neb. 309. In 
condemning the case made by the state, the majority, in my 
opinion, have departed from recognized rules of law and 
evidence. 

The doctrine of the majority that it is not the policy of 
the law to determine in criminal proceedings the location 
of indefinitely located roads is a radical departure from 
the statutes and from the former decisions of this court. 
When the legislature speaks by means of a valid enact- 
ment, it declares the policy of the law, and in that respect 
leaves nothing for the determination of the courts. Ob 
struction of highways is repeatedly denounced by the 
Criminal Code as unlawful. Violators of the statute “shall 
be fined-in any sum not exceeding five hundred dollars,” 
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said the lawmakers. Rev. St. 1913, sec. 8845. No distinc- 
tion or exception is made in regard to “roads when indefi- 
nitely located.” It is the duty of the courts to enforce the 
law as written. The state should not be ordered into 
the civil courts to redress criminal acts, nor should proper 
rules of evidence be relaxed in criminal prosecutions for 
obstructing highways. 

In my opinion the county attorney, the trial court and. 
the jury performed their duties in this case. 


BARNES, J., concurs in this dissent. 


E. Z. ALBRIGHT, APPELLEE, V. JOHN SCHWABLAND ET AL., 
APPELLANTS. 


Firep Aprit 3, 1915. No. 17930. 


Deeds: GENERAL WARRANTY: BreacH. The covenant in a deed of 
general warranty of title, and for quiet enjoyment, made by one 
having obtained only a final receiver’s receipt for the premises 
conveyed, is broken when the government reasserts title and can- 
cels the final receiver’s receipt, at which time a right of action 
accrues to the grantee. 


APPBAL from the district court for Cedar county: Guy 
T. Graves, Jupen. Affirmed. 


J. C. Robinson and B. Ready, for appellants. 
French & Orvis, contra. 


Hamer, J. 

This is an appeal from the district court for Cedar 
county. The plaintiff sued John and Ella Schwabland 
upon a breach of covenants of general warranty and quiet 
enjoyment in a deed by which they undertook to convey 
the title to certain real estate to plaintiff and another, who 
later conveyed to plaintiff. There was a verdict and judg- 
ment in the sum of $1,920, with interest at 7 per cent. from 
June 12, 1909, to March 4, 1912, amounting to $365.86, 
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making a total of $2,285.86. The evidence shows that the 
title failed. There was a cancelation of the claims, and the 
title which was based on final receiver’s receipt was reas- 
serted by the United States government. 

In Shattuck v. Lamb, 65 N. Y. 499, it was held: “Where, 
at the time of the execution of a deed, the premises are in 
the possession of a third person holding under paramount 
title, and the grantee in consequence is defeated in legal 
proceedings to obtain possession, and is kept out of pos- 
session, this is a breach of a covenant of quiet enjoyment 
contained in the deed, and the grantee may maintain an 
action thereon.” 

The following case tends to support the decision in the 
New York case: Kramer v. Carter, 186 Mass. 504. In 
May, 1909, the United States government re-established 
its title to the land and conveyed it to others, and at that 
time the covenants were broken. 

When the title failed the plaintiff’s action accrued, or at 
least there was evidence of its existence which could not be 
successfully controverted. If the claims were canceled in 
favor of the government, then it should be presumed that 
the government had the paramount title, and that any time 
it asserted the same the plaintiff had a right to commence 
his action, which he did within the time fixed by the stat- 
ute of limitations. The evidence sustains the verdict. 
The judgment of the district court is 

AFFIRMED. 


Lerron, Fawcerr and Ross, JJ., not sitting. 


SEDGWICK, J., concurring. 

Our statute for some purposes regards a final receiver’s 
receipt of the United States government as conveying title. © 
I understand that in this case when this deed was made, 
containing the covenant relied upon, all parties knew that 
the grantor held the final receiver’s receipt and had pos- 
session of the land. This was the title relied upon by the 
parties. It was presumed that the patent would follow, as 
‘it ordinarily does. The covenant in the deed, then, should 
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be construed with reference to this condition, and when 
the government canceled the final receiver’s receipt, and 
the grantor was no longer able to convey title, the cove- 
nant was broken within its meaning, as understood by the 
parties. When a covenant of title is broken the right of 
action thereon accrues. It is not necessary to cite authori- 
ties on that question. I think, therefore, the defense of 
the statute of limitations in this case fails. 


P. J. POSTLE, APPELLEE, V. ‘CHICAGO, BURLINGTON & QUINCY 
RaILroaD COMPANY, APPELLANT. 


FIitep AprRiIL 3, 1915. No. 18555. 


1. Railroads: Private Crossing: Duty To Construct OVERHEAD Cross- 
ing, Where 27 years have intervened between the date of an 
agreement made by the owner of land with a railroad company 
concerning the construction of a private farm crossing, and the 
railroad company, in compliance with the agreement, has con- 
structed and maintained an adequate grade crossing, there is no 
obligation upon it to build an overhead crossing merely for the 
convenience of the landowner, unless changed physical condi- 
tions require such overhead crossing. 


Where, under such circumstances, it is 
shown that the railroad company is willing to construct the 
overhead crossing if the complainant will pay the cost of con- 
struction and maintenance, there is no sufficient ground of com- 
plaint against the railroad company. 


: : SUFFICIENCY OF EVIDENCE. The evidence 
examined, and held insufficient to sustain the complaint of the 
landowner against the railroad company. 


APPEAL from the State Railway Commission. Reversed 
and dismissed. 


Byron Clark, Jesse L. Root and J. W. Weingarten, for 
appellant. 


Grant G. Martin, Attorney General, and W. T. Thomp- 
son, contra. 
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HAMeER, J. 

Appeal from an order of the state railway commission 
in response to a complaint of one P. J. Postle to compel the 
relocation of a private farm crossing and substitute an over- 
head for a grade crossing. It was alleged in the complaint 
that Postle is a live stock dealer and farmer; that he is the 
owner of 160 acres of land described in the complaint, and 
across the corner of his land the railroad company has 
constructed and now operates a railway; that the present 
farm crossing over the railway is situated at the east end 
of a deep cut where it is impossible to properly observe the 
approach of trains; that its use is dangerous to man and 
beast, and, although he has requested the railway company 
to establish an overhead railway crossing, it refuses to do 
so. The railroad company, among other things, denied the 
allegations of the complaint, and alleged that the com- 
plainant purchased his farm long subsequent to the con- 
struction of its railway; that at the time its line was built 
the railroad company constructed a grade crossing over its 
railway for the use of the then owner of the land at a 
place and in a manner satisfactory to him. Therefore the 
complainant is estopped to contend for another or differ- 
ent crossing. It was further allered in the answer that, 
notwithstanding the foregoing facts, the railroad company 
is willing to construct another grade crossing for com- 
plainant at a point easterly and more distant from the cut; 
that the construction of an overhead crossing will require 
the expenditure of a large sum of money, and will give the 
complainant a benefit and advantage not enjoved by land- 
owners generally in the state of Nebraska along the de- 
fendant’s railway; will discriminate in his favor, and will 
amount to the taking of the railroad companv’s property 
without compensation, without due process of law, and in 
violation of section 3, art. I, of the Constitution of the 
state of Nebraska, and in violation of section 1 of the 
fourteenth amendment to the Constitution of the United 
States. The commission investigated the questions pre- 
sented by the pleadings and made an order requiring the 
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railway company to construct and maintain an overhead 
crossing as prayed for by the complainant. 

Appellant contends that the commission erred in assum- 
ing jurisdiction of the complaint, for the reason that its 
determination involved the adjudication of private rights, 
and therefore is an exercise of judicial power, with which 
the commission is not vested. There is some force in this 
contention, but we do not find it necessary to determine 
that question. 

It is further contended, among other things, that the 
facts, as shown by the evidence, do not authorize the com- 
mission to require the railroad company to construct and 
maintain an overhead crossing for the exclusive accommo- 
dation of the complainant. Section 6042, Rev. St. 1918, 
provides: ‘When any person owns land on both sides of 
any railroad, the corporation owning such railroad shall, 
when required so to do, make and keep in good repair one 
causeway or other adequate means of crossing the same.” 
In Omaha & R. V. R. Co. v. Severin, 30 Neb. 318, the court 
stated what an adequate crossing is, as contemplated by 
the statute. It appears that a crossing, as thus defined, 
had been constructed by the railroad company under an 
agreement entered into with the owner of the farm, when 
it obtained its right of way, and, so far as the record 
shows, that crossing has been maintained by the company 
and has been used by the complainant and his grantors for 
about 27 years without injury to any person. It also ap- 
pears that the company obtained its right of way by con- 
demnation proceedings in which it paid the owner of the 
land at that early date the sum of $1,900. This, of course, 
included the value of the land taken and the incidental 
damages to the rest of the farm, such as inconvenient use, 
and all other elements of damages. At that time the owner 
agreed with the railroad company on the location and con- 
struction of a private farm crossing. This crossing was 
constructed, and since that time there has been no sub- 
stantial change of physical conditions. The present owner, 
being dissatisfied with the crossing, now insists that the 
railroad company construct for him an overhead crossing 
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at a cost of $1,000 and with a maintenance charge of at 
least $1,500. The present crossing does not in any way 
affect the public interest, but the crossing asked for simply 
suits the owner’s private convenience. As we view the 
record, the order made by the commission was unjust, un- 
reasonable, and oppressive, and may amount to taking the 
property of the railroad company without due process of 
law, and in violation of the Constitution of this state and 
of the United States. Again, to require the company to 
construct such a crossing as the commission has ordered 
in this case would discriminate unjustly in favor of the 
complainant and against all other persons similarly sit- 
uated. ; 

Finally, the evidence is not sufficient, as we believe, to 
sustain the order of the Commission. The railroad com- 
pany contracted for this crossing and agreed with the for- 
mer owner with respect to its location. It offers to con- 
struct a grade crossing easterly from the present location, 
to grade a wagon road for the plaintiff’s benefit parallel to 
its railway, and to grade the approaches for that crossing 
without cost to the complainant. Nevertheless he insists 
that the railroad company should construct and maintain 
an overhead crossing for his private benefit. It would 
seem that the construction of such a grade crossing as we 
have described is sufficient, and that the evidence fails to 
show that the complainant is entitled to the overhead 
crossing which he demands. 

The order of the commission is reversed and the proceed- 
ing dismissed. 

REVERSED AND DISMISSED. 

Rose, J., not sitting. 
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O. M. Ropison, APPELLANT, V. JULIUS GEBAUER ET AL., 
APPELLEES. 


Fivep Aprit 3, 1915. No. 18766. 


Highways: Depication. Where a landowner has placed fences on each 
side of a traveled way across his land, leaving an intervening 
space of the width of a public highway, and the public has en- 
tered upon and used the intervening space as a highway for 
nearly ten years with the owner’s acquiescence, dedication may 
be inferred, though such use has not continued for the entire 
statutory period of ten years. 


APPEAL from the district court for Morrill county: 
RatpH W. Hopart, Jupen. Reversed with directions. 


Williams & Williams, for appellant. 
G. J .Hunt, contra. 


HAMER, J. 


This is an action by a road overseer in Morrill county to 
enjoin defendants from fencing up a road across their 
premises. The district court refused to grant the injunc- 
tion, and plaintiff has appealed. 

Defendants took up their land as a homestead in May, 
1903. The roadway in controversy crosses it. In the fall 
of 1903 defendants built a fence north of the roadway. In 
the spring of 1905 they built a fence further south, leaving 
a roadway about four rods in width. The public has used 
this open strip as a highway for a little less than ten years. 
The evidence tends to show a dedication to the public use 
and an acceptance by the public, though defendants deny 
that they intended to dedicate the roadway to that purpose. 

In Rube v. Sullivan, 23 Neb. 779, it was said: “The au- 
thorities are not entirely in accord as to what length of 
time is necessary to create a presumption of the dedica- 
tion of private property to the use of the public for a 
street or highway, for the reason, probably, that the pre 
sumption does not depend alone on the length of time, 
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other circumstances being necessary to be considered. Ten 
years’ uninterrupted use will create the presumption, but 
a much shorter period will be sufficient, where the act of 
the owner from which the dedication is inferred is clear 
and unequivocal, and accompanied or immediately fol- 
lowed by public use. Denning v. Roome, 6 Wend. (N. Y.) 
651; Regina v. Petrie, 30 Eng. Law. & Eq. 207. But unless 
there is some clear and unequivocal manifestation of an 
intention to dedicate, there will be no presumption of dedi- 
cation until after the lapse of ten years.” 

The user by the public in this case is less than ten years, 
but acts of defendants evidencing their intent create a 
presumption of dedication. The space left between the 
two fences built by the defendants was about four rods, 
the width of a legal highway. Defendants’ statement of 
intention is not conclusive. A text-writer says: “There 
is no reason why the ordinary rules of presumptive evi- 
dence should not apply to cases of dedication as well as to 
other cases where the title to real property is in contro- 
versy, and, if this be correct, it must follow that the person 
against whom the dedication is asserted should be held to 
intend the reasonable and necessary consequences of his 
act.” 1 Elliott, Roads and Streets (3d ed.) sec. 175. 

“The confusion in the authorities can, in a great measure, 
be cleared away by holding that the extent and charac- 
ter of the use may furnish evidence of intention to dedi- 
cate, although it has not continued for the statutory pe- 
riod, and that, when the user has been such as would indi- 
cate to prudent men that the public claim is, as of right, 
to the way as a Street or road, and the owner is fully aware 
of the extent and character of the use and makes no ob- 
jection, it will be presumed that he intended to throw the 
way open to the public. This rule does not dispense with 
the necessity of proving the animus dedicandi, but allows 
it to be inferred from legitimate evidence, and thus secures 
public and private interests from injury. It is, of course, 
generally essential that the use should be with the knowl- 
edge of the owner and without interruption from him, and 
that it should not be under a mere license, but that it 
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should be such a use as in its nature and extent asserts, by 
necessary implication, a claim of right. If the user falls 
short of this, it cannot be considered as supplying evi- 
dence sufficient, of itself, to authorize, as against the owner, 
the presumption of an intention to dedicate, although it 
may be material when connected with other evidence upon 
that question.” 1 Elliott, Roads and Streets (3d ed.) sec. 
179. 

The rule stated in 18 Cyc. 482, is as follows: ‘Where 
land has been used continuously by the public with the 
owner’s acquiescence for such a length of time that private 
rights and the public convenience and accommodation will 
be materially affected by an interruption of the enjoy- 
ment, a dedication will be presumed. Under these circum- 
stances no specific length of user is necessary to constitute 
a valid dedication. It is not necessary that the use should 
be for the term of years necessary to presume a grant, but 
may be fora less term. But the length of time of enjoyment 
is a fact for the jury to consider as tending to prove an 
actual dedication and an acceptance by the public.” 

Under all the evidence in this case, it may fairly be said 
that defendants have dedicated the strip of land in contro- 
versy for a highway and the same has been accepted by the 
public. For this reason, the judgment of the trial court 
is reversed and the cause remanded, with directions to 
enter judgment for a permanent injunction in favor of 
plaintiff. 

REVERSED. 

Morrissey, C. J., not sitting. 


STATE, EX REL. JOHN FITCH, APPELLEE, V. SAMUEL R. Mc- 
FARLAND, COUNTY CLERK, ET AL., APPELLANTS.* 
Firep Aprin 3, 1915. No. 19025. 
1. County Commissioners: Term oF OFFicE. The term of office of 
county commissioners, in counties not under township organiza- 


tion, is four years. Saling v. Bahensky, 97 Neb. 789; Calling v. 
Gilland, 97 Neb. 788. 


*On rehearing, judgment sustained. See opinion, p. 854, post. 
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' 2. Mandamus: County CoMMISSIONER: ELEecTION. Where it appears 
that there was no election to be held for the office of county 
commissioner of the first commissioner district of a county in the 
year 1914, it was error to award a writ of mandamus compelling 
the board of canvassers to count the votes for that office, and the 
county clerk to issue a certificate of election to a person whose 
name was written on the official ballot by some of the electors. 


APPEAL from the district court for Madison county: 
ANson A. WELCH, JUDGE. Reversed and dismissed. 


Reed & Gill and M. 8. McDuffee, for appellants. 
Allen € Dowling and H. Halderson, contra. 


Reese, Reese & Stout, amici curie. 


Hamer, J. 

This is an appeal from a judgment of the district court 
for Madison county, awarding the relator a peremptory . 
writ of mandamus to compel the county clerk and the mem- 
bers of the board of canvassers to count the votes cast for 
him as commissioner of the first commissioner district of 
said county, at the general election of 1914, and to issue 
to him a certificate of election to that office. The petition 
for the writ set forth, in substance, that at the election of 
1914 certain electors of the county wrote the relator’s name 
on their ballots and thus cast their votes for him for that 
office; that there was no other candidate voted for by the 
electors of the county, and that therefore the relator was 
duly elected and was entitled to have the votes cast for 
him counted, and that he was entitled to a certificate of 
election. By the return to the alternative writ it was al- 
leged, among other things, that there was no vacancy in 
the office of commissioner of said district No. 1, in said 
county, at the election of 1914, and no election was held 
for that office. The trial court, on the hearing, allowed the 
peremptory writ, and the respondents have appealed. 

It appears from the record that one Watson L. Purdy 
was elected at the general election in 1911 commissioner 
for the first district of Madison county, for the full term of 
four years, commencing the first Thursday after the first 
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Tuesday in January of 1912; and at said election the re- 
lator and Purdy were rival candidates. In Saling v. 
Bahensky, 97 Neb. 789, and in Calling v. Gilland, 97 Neb. 
788, it was held that in counties, like Madison, which are 
not under township organization, the term of county com- 
missioner is four years. It follows that there was no elec- 
tion for the office of county commissioner in commissioner 
district No. 1 in 1914. The writ of mandamus should 
therefore have been denied. 

The judgment of the district court is reversed and the 
relator’s action is dismissed. 

REVERSED AND DISMISSED. 


Lerron, Rosg and Sepewick, JJ., not sitting. 


JOSEPH H. TRAVIS, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
Street RAILWAY COMPANY, APPELLANT. 


FiLep Aprit 16, 1915. No. 18056. 


1. Appeal: Testimony or Expert. When, in an action for personal 
injuries, the attending physician is called as a witness and gives 
evidence, which is improper in form, as to the permanent char- 
acter of the injuries complained of, the irregularity will be held 
not prejudicial, where the witness explains his answers by giving 
a clear and detailed explanation of the objectionable testimony, 

. and other evidence in the case, standing alone, justifies the ver- 
dict. 


2. Trial: Instrucrions. ‘The true meaning of instructions is to be 
determined, not by a separate phrase or paragraph, but by con- 
sidering all that is said on each particular subject or branch of 
the case.” Lincoln Traction Co. v. Brookover, 77 Neb. 221, 


: ReFusSaL oF INstRucTIoNn. It is not error to refuse to give 
a requested instruction, when the court on its own motion gives 
to the jury the substance of the instruction requested. 


AppEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 
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Weaver & Giller, contra. 


Morrissgy, C. J. 


While alighting from one of defendant’s cars, in the city 
of Omaha, plaintiff fell and sustained injuries, and 
brought this action to recover damages, alleging that the 
plaintiff had notified the conductor that he wished to 
alight from the car at Seventeenth and Cass streets, but, 
upon arriving at said point, the conductor failed to bring 
the car to a stop at its usual stopping place; that the 
car continued until it had passed at least 100 feet beyond 
its usual stopping place, when the plaintiff again asked 
the conductor to bring the car to a stop and permit him 
to alight. The car was then brought to a stop, and while 
plaintiff was in the act of alighting therefrom, but before. 
he had sufficient time to do so, the defendant negligently 
and carelessly caused the car “to start suddenly with a 
jerk, and thereby threw plaintiff to the pavement,” caus- 
ing the injuries of which he complains. 

The answer denies the allegations of the plaintiff’s peti- 
tion, and alleges that, as the car approached Seventeenth 
street traveling west, the conductor gave the signal for a 
stop at the next regular stopping place; that immediately 
thereafter the plaintiff stepped to the edge of the rear 
platform and down upon the step of the car; that the con- 
ductor warned the plaintiff not to alight until the car had 
stopped, but that plaintiff, in disregard of the warning, 
negligently stepped from the car to the street before the 
car had been brought to a stop; that the street was at that 
time covered with ice, making it especially dangerous to 
step from a moving car, and the plaintiff had full knowl- 
edge of this condition; that the car stopped in the usual 
way about ten feet beyond the point where the plaintiff 
stepped from the car to the street; and alleges that what- 
ever injuries plaintiff received were due to his own negli- 
gence in stepping from the moving car before it had come 
toastop. The case was tried to a jury, there was a verdict 
for the plaintiff, and defendant appeals. 

The proof shows that in falling upon, or being thrown 
to, the pavement, plaintiff sustained a fracture of the el- 
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bow of the right arm, an injury to his back and hips, which 
is fully described in the testimony of Dr. Lee, hereinafter 
quoted, and a cut and bruise on the back of his head, which 
the doctor describes as: “It was simply a cut, but the 
trouble seemed to be more in the bone * * * than in 
the cut itself.” Of this the doctor testified: “He com- 
plained of pain in the head, all through the head, particu- 
larly over the bone. * * * He complained of that a 
long time, even after the elbow and the skin had healed 
up and everything of that kind after he was up and 
around.” The injury occurred March 138, 1912, and the 
trial was had in February, 1913. Plaintiff testified that 
he was still suffering much pain; that his arm was not so 
strong as before the injury; that his back still troubled 
him; that “if I will walk for very long at a time, an hour 
or more, I get an ache and pain in my hip and back, and I 
go and sit down.” He testified to a pain in his head from 
time to time, and said he still had a roaring in his head 
and ear, and could not hear so well as before the acci- 
dent. He was 42 years old, and prior to his injury had 
been earning $100 a month, or more, as a chauffeur, but 
he had not been able to work since the accident. 
Complaint is made because the trial court permitted Dr. 
Lee, over the objections of defendant, to answer the fol- 
lowing questions: “Q. Just tell the jury, the court and 
jury, Doctor, what is the probability of his ultimate re- 
covery as to these injuries, especially to the arm and back 
and the head. * * * A. Well, it would be impossible 
for me to say whether they were permanent or not, any 
one of them; but they are injuries that could be perma- 
nent. Q. Just state now, Doctor, how the injury to the 
back could become a permanent injury. A. Well, the 
injury consisted in a wrenching and bruising of the mus- 
cles and ligaments and tendons, or muscles surrounding 
the spine and surrounding the muscles of the hips, and 
it would be impossible to say to what extent that would 
remain, and that was the reason J said it was impossible 
to state whether it would be permanent or not, but it 
would be liable to be on that account, because I couldn’t 
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restore them to their former condition. Q. Now state, 
Doctor, how about his arm—the injury to the arm. Ex- 
plain to the jury how that can be a permanent injury. 
A. Well, the arm could be injured to that extent for the 
reason that every broken bone leaves more or less of a 
weakness or defect in the bone which cannot be restored, 
and it always leaves—affects the structures, muscles, etc., 
surrounding the part that is broken, by the swelling, by the 
long continued disuse, and by the position which you are 
compelled to keep it in to form the knitting of the bones. 
Q. Then an injury to the head, such as the plaintiff in 
this case sustained, could produce that rumbling in the 
ear? <A. Yes, sir; it could.” 

This line of testimony is properly subject to criticism. 
In place of stating what could happen and could result, he 
ought to have stated what in his opinion would be the nat- 
ural or probable result. But this witness was cross-exam- 
ined at length upon each question herein set out, and he 
described in detail the character and extent of each injury 
received. It will be noted. too, that he stated to the jury: 
“It would be impossible for me to say whether they were 
permanent or not, any one of them.” It is true that he fol- 
lows this by saying they could be permanent, and that 
part of the answer ought to have been stricken out. But 
he follows that answer by fully explaining the character 
of the injuries, and again stating that it is impossible for 
him to state whether the injuries would be permanent, but. 
states that they would be liable to be permanent because 
he was unable to restore the muscles, ligaments and ten- 
dons to their former condition. Again, in explanation of 
the injuries to the arm, and his answer that the injuries 
to that member could be permanent, he gives his reason 
for the answer by stating: “Every broken bone leaves 
more or less of a weakness or defect in the bone which 
cannot be restored, and it always leaves—affects the struct- 
ures, muscles, etc., surrounding the part that is broken, 
by the swelling, by the long continued disuse, and by the 
position which’ you are compelled to keep it in to form the 
knitting of the bones.” The plaintiff had testified to a 
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rumbling in his head, and the doctor, in his testimony on 
that question, merely stated that this rumbling could be 
produced from the injuries. He did not say that it was 
so produced, and the most that can be said is that the 
testimony fails to show a permanent injury to the head 
or to the ear. The witness was subjected to an exhaust- 
ive cross-examination touching these injuries. He appears 
to have been an intelligent, candid witness, and we cannot 
find that the jury was misled as to the extent of the in- 
juries received. 

Eleven months had elapsed between the time of the in- 
jury and the trial, and plaintiff was earning over $100 
a month prior to the injury; but from that time to the 
time of the trial he had been unable to follow his usual 
avocation or to earn anything. The loss of time alone 
would amount to $1,100. He alleges the disbursement of 
$100 for medical attention and nursing, which amount 
seems very small under the circumstances, and his total 
recovery was only $2,250. This does not indicate that 
much, if anything, was allowed for permanent injuries. 
The verdict rather indicates that the jury did not regard 
the injuries as of a permanent character, and we think it 
may be said that he was not allowed more than a reason- 
able amount for the loss of time, expenses incurred, and 
for the pain and suffering endured. 

Error is assigned for the giving of certain instruc- 

tions, and paragraphs therein are singled out for criticism. 
“In Lincoln Traction Co. v. Brookover, 77 Neb. 221, and 
cases therein cited, this court has disposed of the ques- 
tion in the following language: “It is a well-established 
rule that instructions must be construed together, and if, 
when taken as a whole, they correctly announce the rules 
applicable to the issues and the evidence, they will be 
upheld, even though a single paragraph standing alone may 
be faulty. Bartley v. State, 53 Neb. 310; Love v. Putnam, 
41 Neb. 86. The true meaning of instructions is to be de- 
termined, not by a separate phrase or paragraph, but by 
considering all that is said on each particular subject 
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or branch of the case.”’ When this test is applied, we 
find no error in the charge of the court to the jury. 

Again, error is assigned in the court’s refusal to give 
an instruction requested by defendant; but the court, on 
its own motion, had given the substance of the instruc- 
tion asked, and it was, therefore, properly refused. 

The record being found free from error, the judgment 
of the district court is 

AFFIRMED. 


BaRnes, Fawcerr and HamMegr, JJ., not sitting. 


Emma F. Cook, APPELLEE, V. CITY OF NEBRASKA CITY, 
APPELLANT. 


Finep Aprit 16, 1915. No. 18068. 


Municipal Corporations: EXxcaAvATIONS IN STREETS: PERSONAL INJURIEA: 
LiaBiLiry. The municipality of Nebraska City, in grading one of 
its streets, made a cut or execavation from three to five feet deep 
at the intersection of the street with a road or driveway, which 
led across private property and had been traveled as a road by 
the public for more than 20 years, but placed no barriers or dan- 
ger signals at or near the intersection. Without knowledge 
of the excavation, plaintiff drove over the bank in the darkness and 
was injured. Held, that the city was liable for the injury. 


APPEAL from the district court for Otoe county: Harvey 
D. Travis, JUDGE. A/ffirined. 


Andrew P. Moran and W. W. Wilson, for appellant. 
Livingston & Heinke, contra. 


MorrisseEy, C. J. 

Plaintiff brought this action against the municipality of 
Nebraska City to recover for injuries alleged to have been 
sustained Angust 17, 1912. It is alleged that some time 
prior to that date the defendant city graded down a por- 
tion of Ninth street, on the east side of block 41, four or 
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five feet below the natural surface of the ground, and that 
there was then, and for many years prior thereto, a road 
or public way leading across block 41 onto Ninth street; 
that, after changing the grade of Ninth street, the defend- 
ant and its officers negligently left the intersection of the 
road across block 41 unprotected and without lights or 
danger signals; that on the evening of that day, and after 
it had become dark, the plaintiff, while passing down this 
road across block 41 with a horse and buggy, drove over 
the bank and was thrown to the bottom of the grade, receiv- 
ing severe and permanent injuries. 

The defendant denies that there was a public road or 
street across block 41, and alleges that plaintiff turned 
aside from the traveled streets and alleys and drove into 
the cut from private premises, and that whatever in- 
juries she received were caused by her own carelessness 
and negligence. There was a judgment for plaintiff, and 
defendant appeals. 

The testimony shows that for over 20 years the public 
had used the road across block 41, although it had never 
been laid out as a street or highway, and no work had 
ever been done thereon. But the testimony shows that it 
required no work to fit it for travel, and one witness says: 
“Tt looked like a street; in fact, it was better than the 
street was.” It is therefore essential to determine whether 
any legal obligation rested upon the city to erect barriers 
or place danger signals where this driveway intersected 
with Ninth street. 

The facts in City of Omaha v. Randolph, 30 Neb. 699, 
are closely analogous to the case at bar. There the court 
said: “While a municipal corporation is not required 
to erect barriers or place danger signals to prevent per- 
sons from receiving injuries in entering its streets by 
private ways, yet it is bound to provide such guards or 
signal lights in the streets at dangerous places to prevent 
travelers from receiving injuries in entering such street by 
a usually traveled public road, although such road was 
never laid out as a highway or street.” 
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When this doctrine is applied to the facts in this case, 
it must be held that the city was guilty of negligence in 
not erecting barriers or placing danger signals at the in- 
tersection of this highway with Ninth street. 

Complaint is made for the giving, and refusing to give, 
instructions, but, having reached the conclusion that the 
city was bound to erect barriers, or maintain danger sig- 
nals at the point where the accident occurred, the rul- 
ings of the court are found to be without prejudice to the 
defendant, and the judgment of the district court is 

AFFIRMED. 


LETron, Rosz and Sepewick, JJ., not sitting. 


REBECCA SCHLAIFER, APPELLANT, V. OMAHA & COUNCIL 
Buurrs Streer RAILWAY COMPANY, APPELLEE. 


FiLep Aprit 16, 1915. No. 18077. 


1. Appeal: New TriaL: Disckerion. A motion for a new trial is ad- 
dressed to the sound discretion of the court, and a decision of the 
district court in setting aside a verdict of the jury and grant- 
ing a new trial will not be reversed unless it clearly appears that 
there has been an abuse of discretion. 


: EXcLUSION oF EVIDENCE. [n an action for personal injuries, 
where the injuries are not denied, or the proof thereof is clear and 
uncontradicted, the exclusion of evidence relating to the extent 
of the injuries and going only to the measure of recovery is not 
reversible error, where the jury finds plaintiff is not entitled to 
recover anything for the injuries. 


APPEAL from the district court for Douglas county: 
Lee S. Estetre and Wits G. Szars, Jupces. Affirmed. 


DeBord, Fradenburg & VanOrsdel, for appellant. 
John L. Webster and W. J. Connell, contra. 


Morrissey, C. J. 


Plaintiff brought this action, alleging that, November 
20, 1910, she was a passenger on one of defendant’s street 
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cars in the city of Omaha, and, while attempting to alight 
therefrom, at the regular stopping place at the intersec- 
tion of Sixteenth street and Clark street, the car was sud- 
denly started forward with a jerk, and she was thereby 
thrown violently to the pavement, suffering severe injuries, 
which are set out in detail in the petition. The answer 
denies that the car was started while plaintiff was in the 
act of alighting, but avers that after the car had passed 
beyond the regular stopping place the plaintiff voluntarily 
stepped from the car to the street while the car was mov- 
ing, and that whatever injuries she sustained were the 
result of her own negligence, and denies all negligence or 
carelessness on its part. There was a verdict for plain- 
tiff. A motion for new trial containing 21 separate as- 
signments of error was filed. On hearing, this motion 
was sustained, the verdict set aside, and the cause set, 
down for retrial. By leave of court plaintiff filed an 
amended petition, and the cause was again tried to a jury, 
and there was a verdict for defendant. Plaintiff then 
filed an alternative motion, praying: First, for judgment 
upon the verdict of the jury returned on the first trial, 
notwithstanding the order of the court granting a new 
trial; second, should the court refuse to enter a judgment 
on the first verdict, that it set aside the last verdict and 
grant a new trial of the case, assigning the usual grounds . 
for new trial in causes of this character. This motion 
was overruled, judgment entered upon the last verdict, 
and the plaintiff appeals. 

The errors relied upon are: Tirst, setting aside the 
verdict and granting a new trial; second, refusal of the 
court to sustain plaintiff’s motion for judgment upon the 
first verdict; and overruling the alternative motion to set 
aside the second verdict and grant a new trial. Taking 
up these assignments in their order: Did the court err 
in setting aside the first verdict? ; 

The Code provides for the granting of a new trial by 
trial courts, and this provision is made for the purpose ” 
of affording the court an opportunity to correct errors in 
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its own proceedings without subjecting the parties to the 
necessity of an appeal. 

The record is silent as to the special reason for setting 
aside the verdict. The court has great latitude in the ex- 
ercise of its discretion, and the universal holdings of this 
court are to the effect that this discretion will not be in- 
terfered with where it sets aside a verdict and grants a 
new trial, unless it is clearly shown that some legal right 
of the party against whom the order is made has been dis- 
regarded. Missouri P. R. Co. v. Hays, 15 Neb. 224; Sang 
v. Beers, 20 Neb. 365. 

“The granting of a new trial is largely within the dis- 
cretion of the trial court. A stronger showing is required 
to reverse an order allowing a new trial than to reverse 
one denying it.” School District v. Bishop, 46 Neb. 850. 

Again, in Wells v. Cochran, 84 Neb. 278, this court has 
said that an order setting aside a verdict and granting a 
new trial will not be set aside “unless it clearly and un- 
equivocally appears that there did not exist any tenable 
ground to support said order, but that the court thereby 
abused its discretion.” 

Abuse of discretion in the trial court is not disclosed by 
the record. Reasonable minds might draw different con- 
clusions from the testimony, and, indeed, the second jury 
on substantially the same evidence reached a different con- 
clusion from that reached by the first jury, and the ruling 
of the trial court on this question will not be disturbed. 

The sole complaint made as to the second trial is di- 
rected to the rulings of the court on the introduction of 
evidence. In the main this criticism goes to the exclusion 
of testimony bearing on the extent of the injuries received. 
There was clear proof of the injuries; in fact, the injuries 
were conceded, but the liability of the defendant was de- 
nied. The extent of the injuries could be material only 
as to the amount of recovery, and, the jury having ab-, 
solved the defendant from all liability, the severity of the 
injuries was immaterial, and the exclusion of this evi- 
dence was not prejudicial. Price v. Grzyll, 1383 Wis. 623; 

98Neb.14 
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Fraser v. California Street Cable R. Co., 146 Cal. 714; 
Bierce v. Sharon Electric Light Co., 73 Conn. 300. 

The other rulings on the introduction of evidence com- 
plained of have been examined, but, considering the form 
of the questions asked and the state of the record at the 
time they were propounded, they are found to have been 
without prejudice. The verdict is fully sustained by the 
evidence, and, as there are no errors appearing, the judg- 
ment of the district court is 

AFFIRMED. 


LetTon, Roser and Sepewick, JJ., not sitting. 


C. B. Naso COMPANY, APPELLEE, V. WESTERN UNION 
TELEGRAPH COMPANY, APPELLANT. 


Fitep April 16, 1915. No. 18081. 


1. Telegraphs: DELAYED MressacE: DAMaGES. For a breach of its con- 
tract to promptly transmit and deliver a message over its lincs, 
a telegraph company is Hable for such damages as may reasonably 
be supposed to have been in the contemplation of both parties at 
the time when the contract was made. 


: Proor. Such damages being dependent 
upon the knowledge of the parties, proof of such knowledge, where 
the message is in cipher, may be made by evidence of facts and 
circumstances additional to such as are disclosed by the message 
itself. ; 

: SUFFICIENCY OF Evipencs. Substance of 
the evidence set out in the opinion, and held sufficient to sustain 
the verdict. 


APPEAL from the district court for Douglas county: 
CHARLES LesLin, JupcE. Affirmed. 


Brogan & Raymond, for appellant. 
Crofoot & Scott and W. C. Fraser, contra. 


VoL. 98] JANUARY TERM, 1915. 211 
Nash Co. v. Western Union Telegraph Co. 


Bagngs, J. 

Appeal from a judgment of the district court for Doug- 
‘las county, in an action for damages for a failure to trans- 
mit and deliver a telegram. The facts alleged in plaintifi’s 
petition may be briefly stated as follows: At 10:10 o’clock 
a. M., on Thursday, January 30, 1908, the plaintiff, the C. 
B. Nash Company, delivered to the Western Union Tele- 
graph Company at its main office in the city of Omaha the 
following telegram: ‘“Shearson, Hammill & Co., 71 Broad- 
‘way, New York, N. Y. Outbreak tapestry preternatural. 
Collect. (Signed) The C. B. Nash Company.” Across the 
face of the telegram was written in red ink “Rush.” The 
message when translated reads: “Sell 300 American Smelt- 
ing & Refining Company common stock at 681/8.” At 
the time when the message was delivered to the telegraph 
company, the plaintiff had on deposit with Shearson, Ham- 
mill & Company 300 shares of the stock designated, and 
wished its brokers to sell the same as directed by the tele- 
gram. Had the defendant promptly transmitted and de- 
livered the message, Shearson, Hammill & Company would 
have sold the stock at a price equal to or greater than that 
named. On February 1, 1908, plaintiff telegraphed Shear- 
son, Hammill & Company to ascertain if the sale had been 
made, and was informed that the order to sell had not 
been received. On the 3d of February, 1908, plaintiff sent 
them a duplicate of the original message, which was re 
ceived by them on the 5th day of February, 1908. Mean- 
while the price of said stock had declined to $62.50 a share, 
at which price the stock was sold, and plaintiff was dam- 
aged, by the failure of the telegraph company to promptly 
transmit and deliver the message, in the sum of $1,986, 
for which, with interest, the plaintiff prayed judgment. 
The defendant’s answer was a general denial. On the trial 
the court limited the measure of damages to the difference 
between the price at which the stock would have sold on 
January 30, 1908, had the telegram been dulv transmitted 
and delivered, and the price at which the plaintiff could 
have sold the stock on February 3, 1908. The jury returned 
a verdict for the plaintiff for $600, with interest amount- 
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ing to $199, or a total of $799. Judgment was rendered on 
the verdict, and the defendant has appealed. 

It appears that before the introduction of the evidence 
the defendant objected to the introduction of any testi- 
mony, because the petition failed to state a cause of ac- 
tion, the message in question being in cipher, and because 
its contents were not disclosed or made known to defend-_ 
ant. The objection was overruled. At the close of all of 
the evidence the defendant moved the court to direct the 
jury to return a verdict in its favor, claiming that there 
was no evidence before the court tending to show that 
defendant had notice of the nature and extent of the busi- 
ness covered by the telegram which would make defendant 
liable for the special damages claimed. The motion was 
overruled. The court also refused to instruct the jury that 
defendant would be liable for nominal damages only. 
These rulings constitute the defendant’s assignments of 
error. 

It appears that at the trial L. F. Crofoot, a witness 
for plaintiff, testified that he was the secretary, treasurer 
and director of the C. B. Nash Company; that the com- 
pany maintained its office in the Omaha National Bank 
building since January 1, 1907; that the defendant com- 
pany has maintained its office in the basement of the same 
building; that the business of the plaintiff, among other 
things, was the purchase and sale of stocks listed on the 
New York stock exchange; that such transactions were 
earried on by telegrams, wholly or partly in cipher, and 
open, sent and received by the Western Union Telegraph 
Company, through its office in the Omaha National Bank 
building; that such telegrams were sent to and received by 
Henry Clews & Company, Clark Dodge & Company, Shear- 
son, Hammill & Company, W. P. Bonbright & Company, 
all New York stock brokers; that the plaintiff company 
used the same cipher code in messages sent to and received 
by Shearson, Hammill & Company, and the object in using 
the code was to save tolls; that Henry Clews & Company 
is one of the oldest brokerage houses in New York, and 
has had an extensive business for many years; that Clark 
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Dodge & Company have also been in business for many 
years and are prominent brokers; that Shearson, Ham- 
mill & Company have been in business a shorter period, 
but are prominently known as stock brokers; that the 
method of sending the telegrams was to have them written 
in the plaintiff company’s office and sent down to the 
telegraph company’s office for transmission, or delivered 
to a messenger of the telegraph company. 

W. W. Unsted testified that for many years he had been 
manager of the Western Union Telegraph Company in 
Omaha; that the telegraph company and the C. B. Nash 
Company maintained offices in the same building; that, as 
manager of the telegraph company, he had charge of all of 
the business transacted in its general office in that build- 
ing; that three or four clerks received the messages filed 
by the public for transmission at the counter in the gen- 
eral office; that he knew the C. B. Nash Company, and the 
business in which it was engaged; that its interests were 
large, and that it was frequently sending and receiving 
business messages through the telegraph company’s main 
office; that he knew L. F. Crofoot was in charge of the 
plaintiff’s business, and knew the C. B. Nash Company’s 
interests were varied, and that telegrams sent and received 
by it related to business transactions, but he did not know 
whether it referred to smelter, or street railway, or to 
what it referred; that he could not say that any of plain- 
tiff’s messages did not relate to business transactions; 
that he knew that more or less of plaintiff’s messages, re- 
ceived and sent, related to business transactions of im- 
portance; that cipher messages are common in the larger 
portion of all branches of important business, and are ex- 
tensively used by brokers in all lines of commodities; that, 
knowing the business in which a concern is engaged, when a 
message is tendered to the telegraph company, written in 
cipher, he knew it related to a business transaction; that 
when such messages are received from a business concern 
it is assumed that they relate to business transactions; 
that stock brokers use cipher messages in transacting their 
business in buying and selling to a large extent; and it 
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was a common practice for stock brokers to send and re- 
ceive messages in cipher relating to their business; that 
he would regard the message in suit as an important mes- 
sage, and that it was so classed, partly because it was the 
C. B. Nash Company’s business and partly because of the 
word “Rush” written in red ink across the face of the 
message. 

The following is the substance of a stipulation of facts 
introduced in evidence on the trial: For more than five 
years past Shearson, Hammill & Company have been en- 
gaged in business as stock brokers, buying and selling bonds 
and stocks on the New York stock exchange. During that 
time the said firm has maintained its New York office at 
71 Broadway, also branch offices in the cities of Chicago 
and Denver. In conducting the business, said firm has 
seven private wires for transmission of telegrams in con- 
nection with its business, which wires are leased from 
the defendant. Said firm sends and receives daily by its 
own operators numerous telegrams over said wires relating 
to the purchase and sale of bonds and stocks on the New 
York stock exchange. Shearson, Hammill & Company had 
in use during the period mentioned a telegraphic cipher 
code for sending messages to and receiving messages from 
its customers. A copy of the code was attached to the 
stipulation and made a part thereof. Messages written 
in said code relating to the purchase and sale of bonds and 
stocks were frequently sent and received over defendant’s 
wires during the period mentioned in paragraph 1, by 
Shearson, Hammill & Company and its customers, includ- 
ing plaintiff. Prior to January 30, 1908, plaintiff fre- 
quently sent to and received from Shearson, Hammill & 
Company messages in said code which were transmitted 
over defendant’s lines between New York and Omaha, re- 
lating to purchases and sales of stocks. It was stipulated, 
however, that defendant did not admit by the stipulation, 
or by anything contained therein, that the defendant had 
knowledge or notice that any of the messages written in 
said code and sent and received over defendant’s wires 
during the period mentioned did in fact relate to the pur- 
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chase and sale of bonds and stocks or that defendant had 
any knowledge or notice to what said messages related. 
A long list of messages, sent and received by the plaintiff 
company to different stock brokers at different points, but 
more especially in New York City, was received in evi- 
dence. It appears from a translation of the code that the 
word “outbound” means “sell for our account and risk.” 
The stipulation also contains the statement that William 
W. Remey, manager of Shearson, Hammill & Company, 
would testify, if permitted to do so over defendant’s ob- 
jection, that, had the aforesaid telegram been promptly 
transmitted and delivered by defendant to Shearson, Ham- 
mill & Company, his firm would have sold 300 shares of the 
stock in question at $681/8 a share; that the New York 
stock exchange closed at 12 o’clock noon, Eastern time, on 
Saturday, February 1, and next opened for the transaction 
of business at 10 o’clock a. M., Eastern time, on Monday, 
February 3, 1908. The foregoing is, in substance, the evi- 
dence on which the cause was tried. 

Defendant’s first contention is that damages for loss of 
an expected sale or purchase, caused by a failure to deliver 
a purely cipher telegram, cannot be recovered; and, sec- 
ond, that if any recovery could be had the damages would 
be only nominal. Appellant supports these contentions by 
a long list of authorities, commencing with Hadley v. Bag- 
endale, 9 Exch. (Eng.) *841, 26 Eng. Law & Eq. 398; and 
it may be conceded that, if the facts justified the applica- 
tion of the rules invoked by the defendant, these conten- 
tions should be sustained. From an examination of the 
record, we are constrained to hold that the rule contended 
for by the defendant should not be applied in this case. 
Section 7406, Rev. St. 1918, provides, among other things, 
that a telegraph company shall be liable for the nondelivery 
of and for all mistakes in transmitting messages by any 
person in its employ. This statute was construed in Kemp 
v. Western Union Telegraph Co., 28 Neb. 661, Western 
Union Telegraph Co. v. Kemp, 44 Neb. 194, and again in 
American Express Co. v. Postal Teleqraph-Cable Co., 97 
Neb. 701. 
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In our opinion the evidence in this case is sufficient to 
bring it within the rule announced in Smith v. Western 
Union Telegraph .Co., 80 Neb. 395, Western Union Tele- 
graph Co. v. Church, 3 Neb. (Unof.) 22, Baldwin v. United 
States Telegraph Co., 45 N. Y. 744, and Brooks & Son v. 
Western Union Telegraph Co., 26 Utah, 147. In the case 
last cited it was said: “But the authorities hold, almost 
uniformly, that it is sufficient to create a liability on the 
part of a company for all damages directly and proxi- 
mately resulting from the negligent acts of its agents in 
failing to transmit a message in the form in which it is 
delivered, or in omitting to send it at all, provided the 
message discloses enough of its nature and importance to 
put an ordinary and prudent person upon inquiry. * * * 
The first message herein showed on its face that it referred 
to a commercial transaction. This fact, together with the 
fact that respondent B. B. Brooks endeavored to send a 
second message relating to the same matter, with the word 
‘RUSH’ written conspicuously thereon, was notice to the 
appellant that these messages were important, and, if ap- 
pellant had desired any further information on this point, 
it no doubt could have obtained it by inquiring of Brooks 
when he delivered the message to appellant for transmis- 
sion over its wires.” 

The message in question in this case on its face, though 
in cipher, would furnish a person of ordinary prudence 
notice that it was important; and this fact, taken together 
with the course of business that had obtained between the 
plaintiff and the defendant company for many years, was 
sufficient notice to the defendant that substantial loss 
night follow its failure to promptly transmit and deliver 
the message to Shearson, Hammill & Company. We are 
therefore of opinion that the district court did not err in 
refusing to sustain the defendant's motions and in submit- 
ting the case to the jury. <A verdict having been rendered 
in favor of the plaintiff upon this evidence and the in- 
structions of the court, we feel constrained to sustain 
the verdict. Weare aware that the question is a close one; 
but, on an examination of the whole record, we are of 
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opinion that the defendant had a fair trial, that it was 
chargeable with notice of the importance of the plaintiff’s 
message, and that substantial loss would follow a failure 
to promptly transmit and deliver it. 
The record being without reversible error, the judgment 
of the district court is 
AFFIRMED. 


LETTON, Rosp and Sepewick, JJ., not sitting. 


JOHN FITEROLD, APPELLEE, Vv. UNITED Srates EXPRESS 
COMPANY, APPELLANT. 


Firep Aprit 16, 1915. No. 18096. 


1. Carriers: SHIPMENT oF LivE Stock: Liapimiry. While a com- 
mon carrier of live stock is not an insurer against injuries unavoid- 
ably resulting from the inherent nature or propensities of the 
animals, yet, where animals are shipped, it is its duty to exercise 
such care as the circumstances indicate is reasonably necessary in 
order to safely transport them, and if, on account of a failure 
to exercise such care, the animals are injured, are lost, or die, 
the carrier may be liable in damages. 


: REASONABLE CARE: QUESTION FoR JURY. Where the 
evidence shows that, where a large hog is shipped in a crate in 
hot weather, reasonable care requires that it be cooled at inter- 
vals by wetting the animal and the bedding in the crate, and that 
it be furnished plenty of water, the question whether such care 
was exercised by the carrier, taking into consideration the size 
of the animal, the heat of the day, the manner of crating, and all 
the surrounding circumstances, is one for the jury. 


3. Evidence examined, and held to support the verdict. 


AppeAL from the district court for Pawnee county: 
JoHN B. Raper, Jupen. Affirmed. 


Hazlett & Jack and Walter Vasey, for appellant. 


J. C. Dort, contra. 
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LETron, J. 

On May 26, 1911, the plaintiff delivered to defendant 
two brood sows properly crated for transportation to New- 
ton, Mississippi, which were never delivered. This action 
is brought to recover the value of the sows and crates. 
The jury found for plaintiff, and defendant appeals. 

The principal error relied on is that the evidence is not 
sufficient to sustain the verdict. Receipt of the hogs and 
failure to deliver them was admitted by the defendant. 
Defendant insists that the evidence conclusively shows that 
the loss of the sows was caused by the excessive heat and 
the inherent nature and propensities of the animals. On 
the other hand, the plaintiff, insists that, the defendant 
having accepted the animals for shipment, it was bound 
to provide food and water, and exercise such other care 
as Was reasonably necessary under the conditions and cir- 
cumstances for their safe transportation ; that the evidence 
failed to show the exercise of such care, and shows neglect 
to see that the hogs were properly fed, watered and cooled. 

The testimony for the defense shows that the sows were 
loaded at Lewiston, Nebraska, about 1:30 p. M.; that the 
thermometer stood about 90 degrees; that they were prop- 
erly cooled at Horton, where they were loaded on a train 
bound for Topeka, where they were again changed to a 
train running to Kansas City. The agent at Topeka testi- 
fied that when they were received they were apparently 
pretty warm and when unloaded were left upon the plat- 
form so as to receive aS much air as possible; that they 
appeared to cool down and were in good condition when 
loaded for Kansas City, which was reached at 1:40 a. M. 
next morning. The messenger in charge to Kansas City 
said that when they reached there the hogs appeared to be 
in good condition, but that he did not feed nor water them. 
At Kansas City they were placed in an express car for St. 
Louis about 8 A. M., and were then in good condition. Mr. 
Moritz, the express messenger between Kansas City and St. 
Louis, testified that the crates were placed opposite open 
doors in an express car; that he observed at a certain point 
that the two sows were very warm and restless; that they 
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ate a little food, and that he offered them water about 35 
or 40 miles east of Kansas City, but they refused it and 
rooted the basin away; that they were not in the car where 
he worked; and that about an hour or an hour and a half 
afterwards, 314 hours after they left Kansas City, he no- 
ticed, at a point a few miles east of Winslow, that a slat 
at the head end of one of the crates had been gnawed, 
and that one of the hogs was gone; that he wired the loss 
of the hog to the route agent, and a search was made, but 
she could not be found; that the end slats were nailed to 
the ends of the side slats of the crates; that the other sow 
was overheated; that he offered it water, which it refused, 
but did not offer it food; that it was frothing and bleed- 
ing at the mouth; that she jumped around in the crate and 
seemed wild and ferocious; that he turned this sow and the 
empty crate over to the agent at St. Louis about 8 o’clock 
in the evening. On cross-examination he said he noticed 
the hog was frothing at the mouth about three-quarters of 
an hour after leaving Kansas City, but did not water it 
then or try to cool it off, and that he offered water one- 
half or three-quarters of an hour afterwards, and that he 
threw no water on the hogs nor watered them, except as 
stated, though he saw they were getting hot; that he took 
all the straw out of the crates because he thought they 
would be cooler without it. He had handled a great many 
hogs. The crate was in good condition when it left Kan- 
sas City. The agent at St. Louis and another witness tes- 
tified the sow was very hot when she came in, was pant- 
ing, and had been gnawing the crate. He thought the 
crate was large enough; that the sow was offered food 
and water three or four times after arrival at St. Louis, 
and she was placed in the basement of the express office, 
where it was cooler, but she died about 11 Pp. M. The tem- 
perature was about 92 degrees. The agent also testified, 
as an expert, that it was extremely dangerous to carry a 
hog by express when the temperature was so high. 

The plaintiff testified that the sows were due to pig in 
about two weeks; that the two of them weighed about 
640 pounds; and that they were full-blooded, registered 
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Poland-China; that they were in the very pink of condi- 
tion; that they were placed in strong crates with attached 
feed troughs and water buckets so that they could be fed 
and watered; that they had been washed off and crates 
bedded with wet alfalfa a few minutes before they were 
loaded; that he had been in the hog shipping business for 
about 8 years; that these crates were in standard form, 
and he had shipped and received a great many hogs in 
crates of this kind without any trouble. The slats on the 
front end of the crate were of seven-eighths inch lumber and 
were nailed to oak corner posts. On rebuttal the plaintiff 
testified, as an expert that he heard the testimony of Moritz 
that he removed the bedding from under the hogs when it 
became too hot in the car; that what should have been done 
was that the bedding should have Leen wet around the 
belly and lower sides of the hog until the hog cooled down. 
Other expert witnesses testified that the proper method is 
to have the bedding wet down at proper intervals, and the 
legs and lower part of the body cooled; that a bucket full 
of water would pretty thoroughly wet the hog and the 
bedding, and this would be required from one to two hours 
apart on such a day. 

We think defendant has not definitely proved that the 
sows were watered or cooled off at Kansas City, the two 
witnesses each saying that the sows had been watered; 
but, when pressed on cross-examination, each said that 
he did not see them watered and did not know that they 
had been fed or watered, but he saw water about the pan in 
the crates. 

From the time the sows were cooled down at Horton 
and watered at Holton, Kansas, in the early evening of 
the 26th, no attempt was ever made to cool them by the 
use of water, which the evidence shows was plainly neces- 
sary in such weather, to the knowledge of the employees 
of the express company. After Moritz took the bedding 
away, even this could not have been effectively done. When 
offered water that forenoon, they had become so restless 
and uneasy that they refused it. It was an hour or an 
hour and a half afterwards before the first sow was missed. 
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Its escape was in all probability due to its frantic efforts 
to procure relief. Apparently no attempt was made to wa- 
ter or cool the other sow until after she reached St. Louis. 
It seems to us that, if the sows had been watered and cooled 
down at Kansas City, they would not have shown the symp- 
toms they did so soon after leaving there. How often they 
should have been cooled depended on the temperature of 
the day and of the hogs. Moritz knew they suffered from 
heat, but did nothing that whole day but offer them a little 
food and water, which is shown to be ineffective care. We 
are also of the opinion that the crates were sufficient. Un- 
der these circumstances, the evidence fails to show that 
reasonable care was taken for the safe carriage of these 
animals. 

An inspection of the instructions shows that the princi- 
ples of law governing the case were properly laid down, 
and the defendant makes no complaint that the jury were 
misdirected. 

The evidence sustains the verdict, and the judgment of 
the district court is 

AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


Hi. E. BuLLock, APPELLEE, v. Powrr-HEAFEY COAL 
(COMPANY, APPELLANT. 


Fitep Aprit 16, 1915. No. 18054. 


1. Evidence: Contract: DaTE or Execution. A contract reciting the 
date of its execution is prima facie evidence that it was executed 
at that time. 


2. Partnership: Firm Property: APPLICATION TO INDIVIDUAL Dests, In 
the absence of fraud or conduct constituting an estoppel, a part- 
ner, without the consent of his copartners, cannot apply firm prop- 
erty to the payment of his individual indebtedness. 


3. Trial: Direction or Verpict. It is not error to direct a verdict for 
plaintiff, where the evidence is sufficient to support his cause of 
action, but is insufficient to sustain the only defense pleaded. 
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APPEAL from the district court for Douglas county: 
WILLIs G. Spars, JUDGE. Affirmed. 


Smyth, Smith & Schall, for appellant. 
Brown, Baxter &€ Van Dusen, contra. 


Ross, J. 

This is an action to recover $1,783.95 for coal sold to 
defendant and delivered in Omaha, Nebraska. The fuel 
was furnished by Bullock & Hickey, a partnership having 
its place of business at Fort Smith, Arkansas. The firm 
was composed of H. E. Bullock and E. G. Hickey, but the 
former succeeded to the rights of both, and is plaintiff 
herein. It is admitted that Bullock & Hickey shipped the 
coal and that it was received by defendant, but the follow- 
ing defense is pleaded: Prior to May, 1911, Hickey was 
indebted to the Hart-Williams Coal Company in a sum 
exceeding $1,600. As surety, defendant incurred liability 
for the debt, and Hickey agreed to furnish coal to pay it. 
Plaintiff had consented to the arrangement thus made, and 
the coal was shipped and received with that understand- 
ing. The proceeds of the shipments were applied to the 
payment of the debt for which defendant had become lia- 
ble as surety for Hickey. At the close of the testimony 
the trial court directed a verdict for plaintiff. From a 
judgment in his favor for $1,860.28, defendant has ap- 
pealed. 

Defendant contends that the evidence is sufficient to 
establish the defense pleaded, and that therefore there 
was error in the peremptory instruction for plaintiff. Is 
the evidence sufficient to sustain a finding that plaintiff 
consented to the payment of his partner’s individual debt 
with partnership property? No witness testified that Bul- 
lock gave his consent to such an arrangement. There is 
no writing to that effect. Hickey intimated in his oral 
testimony that a purpose on his part to pay in coal an in- 
dividual debt owing by him to defendant had been com- 
municated to plaintiff, but proof of this character is in- 
consistent with a letter written by Hickey to Bullock. Is 
consent implied from proved facts or circumstances? In 
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testifying in regard to plaintiff’s knowledge, to the time it 
is said to have been obtained and to its relation to the 
partnership, Hickey, as a witness for defendant, in refer- 
ring to plaintiff, said: “The only conversation I had with 
him was this one conversation. As to whether that was 
immediately before or immediately after signing the pa- 
pers, I say I do not remember.” The partnership contract 
is in the record, and error in admitting it is not shown. 
It recites its execution March 31,1911. This is prima facie 
evidence of that fact. 4 Wigmore, Evidence, sec. 2520; 2 
Chamberlayne, Modern Law of Evidence, sec. 1055; 1 
Jones, Commentaries on Evidence, sec. 51; Sinclair v. Bag- 
galey, 4 Mees. & Wels. (Eng.) *312; McFarlane v. Louden, 
99 Wis. 620; Hawerwas v. Goodloe, 101 Ala. 162; Leonard 
v. Fleming, 18 N. Dak. 629. The presumption is not de- 
stroyed by other proof. Hickey’s indebtedness to Hart- 
Williams Coal Company is evidenced by a note for 
$1,498.51, dated May 4, 1911. Defendant then became lia- 
ble as indorser. Its manager testified he was told by 
Hickey, after the execution and indorsement of the note, 
that hard coal would be delivered to defendant to cover 
the indebtedness evidenced by the note to Hart-Williams 
Coal Company. The consent pleaded by defendant applied 
alone to hard coal. The first coal shipped was soft coal. 
It came from Bullock & Hickey. Defendant’s manager 
admitted on the witness-stand that he knew where it came 
from shortly after it was received. The amount of capital 
to be contributed to the partnership business was $2,000, 
each partner to pay $1,000. The evidence is uncontra- 
dicted that Hickey paid no money, but that Bullock ac- 
cepted his note for his share of the capital and agreed to 
allow him a salary of $125 a month. In the bill of Bullock 
& Hickey for coal shipped to defendant, the first item is 
dated May 11, 1911, and the last August 8, 1911. Plaintiff 
testified positively that he had no knowledge of Hickey’s 
purpose to pay an individual debt with firm property, un- 
til after the coal had been delivered. 

As already stated, there is no proof of a written or oral 
promise on the part of plaintiff to apply partnership prop- 
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erty to the payment of his partner’s individual debt. The 
evidence tends to show that defendant’s liability as an in- 
dorser was incurred long after plaintiff gave his alleged 
consent to the application of partnership property to the 
payment of the individual debt of his partner. Defend- 
ant, in buying and in receiving soft coal through Hickey, 
knew the seller was the firm of Bullock & Hickey. Con- 
sidering that no cash was invested in the partnership 
business except $1,000 contributed by plaintiff, that Hick- 
ey’s partnership note for $1,000 remained unpaid, and 
that the firm had obligated itself to pay Hickey $125 a 
month for his services, it is too much to assume, without 
proof, when all of the circumstances are considered, that 
plaintiff impliedly consented to turn over to a creditor of 
Hickey firm property worth more than $1,600. In making 
reference to some of the controlling facts of which there 
is proof, no item of evidence adduced by defendant has 
been overlooked. The issue is controlled by the rules: 
“That a partner cannot, without the consent of his co- 
partners, apply the firm property in satisfaction of his in- 
dividual liabilities; and that the burden is cast upon the 
person receiving the property to prove either consent of 
the other partners or facts creating an equitable estop- 
pel.” Columbia Nat. Bank v. Rice, 48 Neb. 428. 

Estoppel is not pleaded nor proved. Fraud is not shown. 
The evidence would not support a judgment in favor of 
defendant. The trial court made no mistake in direct- 
ing a verdict for plaintiff. 

AFFIRMED. 
Fawcett, J., not sitting. 
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FarMeErS LOAN & TRUST COMPANY, APPELLANT, V. WALTER 
PLANCK, APPELLEE. : 


Fivep Apri 16, 1915. No. 18059. 


Bills and Notes: NecoTIABILITy. A promissory note is not rendered 
nonnegotiable by the insertion of the following provision: “A 
discount of 6 per cent. will be allowed, if paid in full within fif- 
teen days from date.” 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JupGE. Reversed. 


M. 8S. McDuffce, for appellant. 
William V. Allen and William L. Dowling, contra, 


Ross, J. 

This is an action on a promissory note for $587, dated 
August 30, 1909. The principal is payable in six instal- 
ments maturing at different times within 18 months. The 
Equitable Manufacturing Company is named as payee and 
defendant is maker. By mesne assignments plaintiff, Sep- 
tember 1, 1909, became the holder of the note as collat- 
eral security for a Joan. The instrument, when executed, 
was attached to a contract for the purchase of jewelry and 
it was given for the price thereof. Under the terms of 
sale defendant was entitled to the possession of a piano 
to be given as a prize to the holder of the largest number 
of jewelry certificates issued by defendant to purchasers 
of goods from him. Plaintiff claims to be a holder of the 
note for value before maturity. In his answer defend- 
ant pleaded that the note was obtained by fraudulent rep- 
resentations ; that he immediately rescinded the contract of 
purchase; and that he never received the jewelry or the 
piano. Upon a trial of the issues the district court directed 
a verdict in favor of defendant, and plaintiff has appealed. 

Defendant contends that, under the rule in Bothell v. 
Schweitzer, 84 Neb. 271, the note in controversy is not ne- 

98Neb.15 
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gotiable, and that even a bona fide holder cannot recover in 
an action thereon. When Planck signed the note it was at- 
tached to the order for goods to be shipped, but was sep- 
arated therefrom by a perforated line, above which were 
these words: “The instalment note below to be detached 
by Equitable Mfg. Co.” The contract of sale also contained 
the following: “If goods are shipped, detach and credit my 
account with attached instalment note which I hereby give 
in payment of this bill. If goods are not shipped, note is 
to be returned to me.” In the Bothell case the note was 
glued to the contract of sale and was unlawfully de- 
tached. In the present case, when the goods were shipped, 
the note was detached according to agreement. The rule in 
the Bothell case is correct, but is inapplicable here. 

The note executed by defendant contained the following 
provision: “A discount of 6 per cent. will be allowed, if 
paid in full within fifteen days from date.” Is the nego- 
tiability of the note thus destroyed? Under the statute an 
instrument, to be negotiable, “must contain an uncondi- 
tional promise or order to pay a sum certain in money.” 
Rey. St. 19138, sec. 5819. The act of the legislature defines 
what a “sum certain” is, but does not mention discount. 
Rev. St. 1918, sec. 53820. The authorities upon this point 
are in conflict. In the following cases it is held that such 
a note is nonnegotiable: Fralick v. Norton, 2 Mich. 130; 
Story v. Lamb, 52 Mich. 525; Way v. Smith, 111 Mass. 523; 
National Bank of Commerce v. Feeney, 12 8. Dak. 156; 
Farmers Loan & Trust Co. v. McCoy & Spivey Bros., 32 
Okla. 277, 40 L. R. A. n. 8. 177. 

Story v. Lamb, 52 Mich. 525, follows the holding in Lamb 
v. Story, 45 Mich. 488. In Kirkwood v. First Nat. Bank, 
40 Neb. 484, this court said: “In Lamb v. Story, 45 Mich. 
488, it was held that the negotiability of a note payable 
on or before two years from date was destroyed by a mem- 
orandum attached, providing that if paid within one year 
there should be no interest, and that case is cited by Mr. 
Daniel in support of a similar statement, and is the only 
authority cited. We are not satisfied with that doctrine. 
In Hope v. Barker, 112 Mo. 338, the provision was ‘with- 
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out interest thereon if paid at maturity; if not paid at 
maturity, to bear interest from date.’ It was held that that 
provision did not destroy the negotiability of the note, the 
note on its face showing what should be paid at any par- 
ticular time, and being therefore certain in its terms.” 

In Farmers Loan & Trust Co. v. McCoy & Spivey Bros., 
32 Okla. 277, 40 L. R. A. n. s. 177, it is held that a provision 
in a note similar to the one now in controversy impairs its 
negotiability. This decision rests upon Randolph v. Hud- 
son, 12 Okla. 516, and South Dakota cases therein cited. 

In Randolph v. Hudson, 12 Okla. 516, it was held that a 
provision, “with interest at the rate of 12 per cent. from 
date, if not paid at maturity,” destroyed the negotiable 
character of the note. This is contrary to Hope v. Barker, 
112 Mo. 338, cited with approval in Kirkwood v. First Nat. 
Bank, 40 Neb. 484. 

Oklahoma also holds that a provision for an attorney’s 
fee, if the debt is not paid at maturity, renders the note 
nonnegotiable. This is contrary to the holding in Stark 
wv. Olsen, 44 Neb. 646, and is inconsistent with the nego- 
tiable instruments law. The Oklahoma cases were decided 
under local statutes in force when the notes were executed, 
and in the McCoy case the court says that it does not de- 
cide what the result would be under the negotiable in- 
struments law subsequently adopted by that state. The 
Oklahoma decisions were rendered under the following stat- 
utory provisions: ‘A negotiable instrument must be made 
payable in money, only, and without any condition not 
certain of fulfilment,” and “must not contain any other 
contract than such as is specified” in the statute. These 
provisions were adopted from South Dakota, and the Ok- 
lahoma cases follow the South Dakota construction. 

In National Bank of Commerce v. Feeney, 46 L. R. A. 
732, 737 (12 S. Dak. 156), it is held that “a stipulation for 
a discount of 12 per cent., if a note is paid before ma- 
turity, renders it nonnegotiable because of the uncertainty 
as to the amount to be paid,” and the court quotes an 
earlier decision containing the following language: 
“While, in the opinion of the writer, a promissory note, 
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otherwise unobjectionable, meets the requirements, and 
stands the test of negotiability, when there is no date at 
which the exact amount then due cannot be ascertained 
by inspection and computation, this court has placed it- 
self in line with a class of authorities which require such 
a degree of certainty that the exact amount to become due 
and payable at any future time is clearly ascertainable at 
the date of the note, uninfluenced by any conditions not 
certain of fulfilment; and the rule thus established must 
control cases subsequently arising, where the facts are sub- 
stantially the same.” ; 

The doctrine thus stated is in conflict with some of the 
Nebraska decisions and with the negotiable instruments 
law. Kirkwood v. First Nat. Bank, 40 Neb. 484; Stark v. 
Olsen, 44 Neb. 646; Fisher v. O’Hanlon, 93 Neb. 529; Rev. 
St. 1918, secs. 53820, 5322. 

In Loring v. Anderson, 95 Minn. 101, it is held that a 
note providing for a discount of 6 per cent., if the debt 
is paid on or before maturity, does not make the instru- 
ment nonnegotiable, as the amount of the deduction is 
readily ascertainable from the face of the paper. To the 
same effect is Harrison v. Hunter, 168 S. W. (Tex. Civ. 
App.) 1036. This isin harmony with the statutory and the 
general rule that a note is negotiable, though payable on 
or before a certain date. Rev. St. 1913, sec. 53822. The 
amount of the discount and the amount due on the note in 
controversy, if paid within 15 days from date, are sums 
readily ascertainable. 

With the question of negotiability determined in favor 
of plaintiff, the peremptory instruction for defendant is 
erroneous. Whether plaintiff is a “holder in due course,” 
within the meaning of the statute, and whether there was 
fraud on the part of the original payee are issues not de- 
termined on this appeal. The judgment of the district 
court is therefore reversed and the cause remanded for 
further proceedings. 

REVERSED. 
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Ir. I’. McELHINNEY, APPELLANT, V. JoUN H. Harre, 
APPELLED. 


Fivep Aprit 16, 1915. No. 18009. 


1. Bills and Notes: FaiLure or ConsSIDERATION: SALE oF Stock. Where 
a promissory note is given for stock in a corporation then being 
organized by the payee, in reliance upon the promise of the payee 
to place in the treasury of the corporation it is organizing a cer- 
tain sum of money and a bond of indemnity guaranteeing the 
legality of the patents under which the corporation being organ- 
ized is to operate, and the payee fails to either deposit the said 
sum of money or furnish the said bond of indemnity, and the evi- 
dence shows that such failure on the part of the payee renders 
the stock in said corporation valueless, the consideration for the 
note will be held to have totally failed. 


And where it further appears that, on 
account of such failure, the maker of the note has refused to 
take the stock, a judgment in his favor in an action on the note 
will, in the absence of other reasons to the contrary, be affirmed. 


3. Evidence examined and set out in the opinion held to sustain the 
verdict and judgment. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, JupGE. Affirmed. 


William Baird & Sons, for appellant. 
Myron L. Learned and Matters & Maticrs, contra. 


Fawcert, J. 

From a verdict and judgment of the district court for 
Douglas county, in favor of defendant, in an action upon 
three promissory notes, plaintiff appeals. 

The three notes involved were for $6,500 each, maturing 
on different dates. As each note matured, an action was 
commenced thereon. After the commencement of the third 
action, the three were combined and tried as one, and will 
be referred to in the singular number as one action. The 
petition alleges that defendant, being indebted to Thomas 
H. Matters, of Omaha, executed and delivered to him the 
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notes in suit; that the notes were by Matters duly and 
legally assigned to plaintiff prior to their maturity; and 
that plaintiff is now the legal owner and holder thereof. 
The answer denies generally all allegations not expressly 
admitted; admits the making and delivery of the notes; 
but alleges that they were given for stock in the Nebraska 
Mausoleum Company, “a corporation promoted and organ- 
ized by the plaintiff herein and the Iowa Mausoleum 
Company, of which this plaintiff is president;” that 
at the time the notes were given it was agreed by and be- 
tween plaintiff, through his legal representative, and the 
defendant that plaintiff would on or before the 1st day of 
February, 1911, place in the treasury of the Nebraska com- 
pany the sum of $49,000 in cash, for the use and benefit 
of the Nebraska company; that, in addition thereto, plain- 
tiff agreed with defendant that the Iowa company and 
plaintiff would give an indemnity bond to the Nebraska 
company, protecting the latter against infringement of the 
patents purchased by it from plaintiff and the Iowa com- 
pany; that defendant relied on these representations and 
agreements, and was thereby induced to subscribe for such 
stock and execute the notes; that “without the indemnity 
bond furnished, and without the amount of money depos- 
ited in the treasury of the company in accordance with the 
contract of the plaintiff, said stock is without value;” that 
with the said sum placed in the treasury and the indem- 
nity bond furnished, the stock would be worth one hun- 
dred cents on the dollar. The reply denies the allega- 
tion that it agreed to place the sum of money named in 
the treasury and agreed to give the Nebraska company an 
indemnity bond; avers that the Iowa company sold the 
right to the use of the patent in the state of Nebraska to 
the Nebraska company and assigned the same to such com- 
pany, and in the assignment agreed to indemnify the Ne- 
braska company against any infringement of the patent 
right so sold and assigned to it; that said provision in the 
deed of assignment was the only agreement made by plain- 
tiff or the Iowa company, and is full and complete indem- 
nity to the Nebraska company against any and all liability 
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on account of attempted infringement of its patent right 
so assigned; that the Iowa company is fully solvent and 
financially responsible and able to make good its contract 
of indemnity; denies that plaintiff agreed to deposit the 
sum of money named; “and, by leave of court, for further 
reply to the answer as amended avers that said notes were 
given to Thomas H. Matters for stock of the Nebraska 
Mausoleum Company on representations made by Matters, 
and assigned by said Matters in payment of $17,800 which 
he owed the plaintiff, and the defendant is estopped to 
deny their validity.” It is admitted that plaintiff holds 
the notes for the Iowa company, and that any defense 
which could be urged against that company can be urged 
against him. 

The errors assigned are: (1) The court erred in refus- 
ing plaintiff’s request for an instruction for judgment, for 
the reason that the only defense pleaded is failure of con- 
sideration, which was not sustained by any evidence; (2) 
the court erred in giving instruction No. 6; (3) the court 
erred in giving instruction No. 7; and (4) “the court erred 
in assuming by his instructions that the defense pleaded 
consisted of fraudulent statements of facts by which the 
defendant was induced to sign the notes, while, as shown 
by the pleading itself, as well as by the evidence, the de- 
fense was not that there was any fraudulent statement 
of fact which induced the making of the notes, but prom- 
ises which had not been performed; and, there being no 
dispute as to the solvency and financial responsibility of 
the Iowa company, but abundant evidence of its financial 
ability, the court manifestly misconceived the defense 
pleaded.” A consideration of the first assignment prac- 
tically disposes of all. The evidence shows that the Iowa 
company was the owner for Iowa, Nebraska, and a number 
of other states, of patents 858,070 and 915,000; that it de- 
sired to dispose of its rights under those patents for the 
state of Nebraska, and in order to accomplish that purpose 
it undertook the organization of a Nebraska company. 
With this purpose in view, it sent its representative, a 
Mr. Little, to Nebraska to undertake such organization. 
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After arriving at Omaha, Mr. Little called at the office of 
Thomas H. Matters and took the matter up with him. The 
result of these negotiations was that Mr. Matters’ co-oper- 
ation was secured, and a contract was entered into between 
him and the Iowa company that he should enter into the 
management and incorporation of the Nebraska Mauso- 
leum Company, with its headquarters at Omaha, and with 
a capital of $200,000. The contract (Exhibit 7) recites 
that the Iowa company is the owner of the patent rights 
for Nebraska, and that “the object of the organization of 
the Nebraska Mausoleum Company is to take over or pur- 
chase from the second party (the Iowa company) said ter- 
ritory, and to pay to the second party fifty-one (51) per 
cent. of its stock for all of the rights” in and to the pat- 
ents for Nebraska. “And the first party (Matters) will 
also manage and control the sale of said stock in the state 
of Nebraska, and the second party has this day paid to the 
first party twenty-five hundred dollars ($2,500) as ad- 
vance expenses in and about the -organization of the said 
company and sale of said stock; and first party has agreed 
to sell said stock at par value, to the amount of one hun- 
dred and fifty thousand dollars ($150,000) within ninety 
(90) days from this date, and, in case he fails to do so, he 
agrees to return twenty-five hundred dollars without inter- 
est to the second party, in full cancelation of this 
agreement on his part. The question of commission for the 
sale of said stock is to be made by E. E. Little, representa- 
tive of the party of the second part, and the party of the 
first part; it being fully agreed and understood between the 
parties hereto that fifty thousand dollars ($50,000) of 
stock shall be placed in the treasury and not sold, and the 
proceeds of forty-nine thousand dollars ($49,000) worth of 
said stock, so sold, shall be placed in the treasury. The 
balance of said money shall be paid to the parties of the sec- 
ond part for their fifty-one (51) per cent. of the said stock.” 

Little either had with him, or within a few days there- 
after received from the Iowa company, a paper known as 
“Nebraska Prospectus” (Exhibit 13). This document 
contained the following language: “A mausoleum com- 
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pany is to be organized in the state of Nebraska by the 
Iowa Mausoleum Company with a capital stock of $200,000. 
The Iowa company will furnish two men experienced in the 
business, who will be capable of looking after the details of 
the business, and are experienced salesmen for crypts. The 
Iowa company controls three patents covering this mode 
of interment, and the use of the same in the state of Ne- 
braska will be turned over to the Nebraska company.” 
This prospectus was used by Little, in conjunction with 
Matters, in their efforts to secure subscribers for stock in 
the Nebraska company. Matters and Little discussed the 
question of commission for the sale of stock, which, by the 
terms of the contract between Matters and the Iowa com- 
pany, they were to adjust, and agreed between themselves 
upon $30,000 as the amount which they ought to receive 
for such commission, $10,000 of which was to go for ex- 
penses, and the remaining $20,000 divided equally between 
them. $150,000 worth of stock was not sold within 90 
days, as provided by the contract, and thereupon Matters 
returned to the Iowa company the $2,500 which had been 
advanced him for expenses. Mr. Little remained in Omaha, 
assisting Matters in securing subscriptions for stock. A 
little later on, Doctor Shallenbarger appeared upon the 
scene, and was introduced to defendant as the treasurer 
of the Iowa company.. Defendant testified that he had a 
talk with Mr. Little and Doctor Shallenbarger, and that 
they represented to him that there would be put in the 
Nebraska company treasury $50,000 in cash for working 
capital, and another $50,000 of the stock of the Nebraska 
company which would be treasury stock, and also told him 
that they would put up an indemnifying bond; that he 
never received any stock in the Nebraska company from 
either the Nebraska or the Iowa company for his notes, 
and that he would not have executed the notes if the rep- 
resentations, to which he testified, had not been made; that 
he did not know Mr. Matters until he met him at the time of 
the interview to which he testified. Mr. H. K. Burket, pres- 
ident of the Nebraska company, testified, corroborating the 
testimony of defendant as to his interview with Little and 
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Doctor Shallenbarger ; that Shallenbarger was treasurer of 
the Iowa company; that Shallenbarger represented to de- 
fendant, before he subscribed for his stock, that they were 
going to organize a Nebraska company with $200,000 cap- 
ital; that $50,000 cash was to go to the Nebraska company 
for working capital, and $50,000 was to be put in the treas- 
ury as treasury stock, and $100,000 was to go to the Iowa 
company for their patent, and that they were to give an 
indemnity bond; that the Iowa company did not place the 
$50,000 in the treasury, nor furnish an indemnity bond. 
He also testified that Mr. Matters was not a subscriber for 
stock in the Nebraska company, but that he was assisting 
Mr. Little of the Iowa company in promoting the Nebraska 
company. Mr. Little testified that he visited Omaha with 
the intention of promoting a company for the Iowa com- 
pany, as their representative, and that he came to Omaha 
under the Iowa company’s direction. In every essential de- 
tail he corroborates the testimony of defendant. Mr. Bur- 
ket also testified, as did Mr. Pinney, secretary of the Ne- 
braska company, and Mr. Goodell, and defendant himself, 
that, without the $50,000 in cash in the treasury for oper- 
ating expenses, and the indemnity bond for the protection 
of the patents, the stock of the Nebraska company was 
valueless. Mr. Little also testified that he said to defend- 
ant that he and Matters were to sell $49,000 or $50,000 of 
stock, and the money was to go into the treasury of the 
Nebraska company; that they were employed to sell the 
stock, and that he told the persons to whom he sought 
to sell stock in the Nebraska company that he came to 
Omaha to organize a company for the Iowa company; that 
the Iowa company sent him $50 a week; that his purpose 
in coming to Omaha originally was to organize a company 
on behalf of the Iowa company, and that he supposed he 
showed the prospectus to defendant, and that he talked 
with defendant, prior to the time of his subscription, re- 
specting the prospectus. 

In the light of the above testimony, it is idle to claim 
that Mr. Matters was not the duly authorized agent and 
representative of the Iowa company in everything he did 
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in relation to the organization of the Nebraska company 
and the soliciting of sales of stock in such company. In 
taking the notes from defendant, payable to himself, he 
was taking them for the Iowa company. This being true, 
all transactions between the Iowa company and Matters, 
in relation thereto, were matters with which defendant had 
no concern. He gave the notes in controversy for his sub- 
scription to stock in the Nebraska company, under the 
statement made by the Iowa company’s representatives that 
the Nebraska company was being organized by the Iowa 
company, and that the Iowa company would place in the 
treasury of the Nebraska company for operating expenses 
$50,000 in cash and $50,000 worth of treasury stock, and 
furnish the Nebraska company an indemnifying bond as a 
guaranty of the validity of their patents and a protection 
against infringement thereof. It failed to deposit either 
the money or the bond. That failure, under the testi- 
mony of the witnesses, rendered the stock in the Nebraska 
company valueless. This testimony is not controverted. 
There was, therefore, a total failure of consideration for 
the notes. But it is urged by plaintiff that the general 
principte is that the failure to perform promises which re- 
late to future obligations does not constitute failure of 
consideration of a note. There are cases which, under cer- 
tain cireumstances, so hold; but, as applied to the facts 
shown in the case at bar, we do not think a case can, or 
ever will be found, to sustain plaintiff’s contention. It has 
been held that, if the consideration paid for a note is of 
the value of a peppercorn, it will support the note. If I 
sell, and deliver the thing sold, the value may not be ma- 
terial; but, if I fail to deliver part of the thing sold, and 
the nondelivery of that part renders the part which I do 
deliver valueless, the consideration fails. I must deliver 
the whole of the “peppercorn.” If the mere promise to 
put the money in the treasury and furnish an indemnity 
bond is a sufficient consideration to entitle plaintiff to re- 
cover upon the notes, then, if A gives his note to B for 
$1,000, relying upon B’s promise to send him the money 
the next day, and B never sends it, his promise to send it 
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would be sufficient to entitle him to recover on the note. 
This is not the law. Nor will it aid B in an attempt to 
recover upon the note that he is a man of large means, and 
that A could therefore recover the $1,000 from him in an 
action therefor. The consideration which defendant was 
to receive for the note has never been paid or furnished, 
and, if he is now compelled to pay the notes, the Iowa com- 
pany will receive $18,500, plus interest, for nothing. It is 
interesting to note that the necessity for requiring an in- 
demnity bond will appear from an examination of /nter- 
national Mausoleum Co. (under whom the Iowa company 
held its rights under the patents involved) v. Sievert, 197 
Fed. 936, where the United States district court for the 
northern district of Ohio held one of the patents, under 
which the Iowa company was operating, viz., No. 858,070, 
void. 

In the light of the views above expressed, the court did 
not err in giving instructions 6 and 7, covered by the sec- 
ond, third and fourth assignments. We are unable to dis- 
cover any theory under the law, or in harmony with hon- 
esty and fair dealing, which would support any other judg- 
ment than that rendered. 

AFFIRMED. 


Barnes, Rose and Hamer, JJ., not sitting. 


De Forest D. JOHNSON ET AL., APPELLEES, Y. HERMAN P. 
BUHMAN ET AL, APPELLANTS. 


Fizep Arrit 16, 1915. No. 18026. 


Municipal Corporations: Vacation or ALLEY. The syllabus in Hart v. 
Village of Ainsworth, 89 Neb. 418, re-examined and approved, and 
the law as therein announced held applicable to and decisive of 
this case. 


APPEAL from the district court for Colfax county: 
Conrad HOLLENBECK, JUDGE. Affirmed. 
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Courtright & Sidner and George W. Wertz, for appel- 
lants. 


William V. Allen and William L. Dowling, contra. 


FAWCETY?, J. 

The controversy in this case is over a strip of ground 
20 feet wide, running east and west in block 7, Railroad 
addition to the village of Leigh, bounded on the north by 
lots 1 to 6, inclusive, and on the south by lot 7, all in 
said block 7. The east end of the strip connects with Elm 
street, and the west end with an alley running north and 
south through the middle of the block. Plaintiffs insti- 
tuted this suit in the district court for Colfax county to 
restrain the defendants Buhman, Hahn and Glandt, as 
trustees, defendant Lee, as village marshal, and defendant 
McMullen, as street commissioner, from trespassing upon 
the strip named, or in any manner interfering with plain- 
tiffs in their exclusive possession thereof. From a judg- 
ment granting an injunction as prayed, defendants ap- 
peal. 

Block 7 was platted July 2, 1886. Subsequently plain- 
tiffs became the owners of the seven lots above referred 
to, through which the strip in controversy, designated on 
the plat as an alley, runs. Their contention is that the vil- 
lage never accepted the dedication of this alley, that the 
public never entered upon the use of it, but that at all 
times until 1909 the strip had been used by the owners of 
lots 1 to 7, inclusive, in connection therewith, as one en- 
tire body of land, and as such had been improved and 
built upon; that in June, 1909, the village authorities, by 
the performance of certain acts, specifically set out, at- 
tempted to take possession of and assume control over the 
strip, which attempt was resisted by plaintiffs; that in 
April, 1910, the plaintiffs duly executed and filed, in ac- 
cordance with the provisions of statute, a deed vacating the 
plat, so far as it affected the seven lots and strip of land 
in controversy; that thereafter and until December, 1910, 
defendants desisted from further trespassing upon the 
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premises, and that plaintiffs restored their fences around 
the same, and otherwise repaired the injury which defend- 
ants had previously done; that on the last-named date de- 
fendants unlawfully broke and entered upon the premises, 
and forcibly removed the fences; and that, if not restrained, 
they will continue their attempts to open the strip of ground 
in question as an alley. This last allegation is admitted. 
The district court, at the close of the trial, June 5, 1912, 
took the case under advisement, and the parties were given 
leave to file briefs in support of their respective conten- 
tions. October 23 the court entered its findings that the 
strip of ground in controversy is the property of plaintiffs 
as owners of the lots adjoining and abutting thereon, that 
it is not and never has been any part of the public streets 
or alleys of the village, that neither the defendants nor 
their successors in office have any right to disturb or mo- 
lest plaintiffs in the peaceable possession and occupancy 
of said strip, by trespassing thereon or threatening to open 
the same as a public street or alley, and perpetually en- 
joined defendants and their successors in office from so 
doing. 

Defendants’ principal contentions are that the deed of 
vacation was not operative, for the reason that it abridged 
and destroyed the rights and privileges of other proprietors 
in the plat; that it seeks to close and obstruct a highway 
laid out according to law; that it should have been signed 
by all the owners of the plat, and was not sufficient when 
signed by only the owners of the tract sought to be vacated. 
The evidence clearly sustains the judgment of the district 
court. It shows to our entire satisfaction that the vaca- 
tion of this strip of land or alley did not in any manner 
abridge or destroy any of the rights or privileges of other 
proprietors in the plat. Conceding that the strip of land 
had been laid out as an alley by the original plat, the vil- 
lage officers and other proprietors within the plat had by 
their laches become estopped to claim any right to enter 
upon and take possession of this strip as an alley. For 
over 20 years after the filing of the plat they had stood 
by and seen plaintiffs and their grantors in possession 
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of and using this strip of land in connection with their 
lots on each side thereof as one tract, in a manner which 
clearly indicated an intention to hold possession by plain- 
tiffs under a claim of ownership. Moreover, if plain- 
tiffs had not inclosed and used this strip of ground prior 
to the time of filing their deed of vacation, and during all 
of those years the strip had been separated from plain- 
tiffs’ lots on the north and on the south by fences, but had 
never been used by the public nor any act done by the vil- 
lage authorities indicating an intention to open and use 
the same as an alley, the deed of vacation would have 
been effectual to vest in plaintiffs the absolute ownership 
of and control over the strip in question. Hart v. Village 
of Ainsworth, 89 Neb. 418. 

We think further discussion is really unnecessary. First 
street and Short street on the south, Second street on the 
north, Main street on the west, Elm street on the east, and 
the alley running north and south through the middle of 
block 7, afford every proprietor of lots in block 7 access 
to his property. 

We are unable to discover any theory upon which we 
would be justified in interfering with the judgment of the 
district court. It is therefore 

AFFIRMED. 

Rosp and SEDGWICK, JJ., not sitting. 


STATE, EX REL. PETER O’SHEA, APPELLANT, V. FARMERS 
IRRIGATION DISTRICT ET AL., APPELLEES. 


Fitep Aprit 16, 1915. No. 18880. 


1. Statutes: Consrruction. A statute which is not uncertain or am- 
biguous will be construed according to its terms. 


2. Waters: IRRIGATION CANALS: MAINTENANCE oF BrincEs. Section 
3438, Rev. St. 1913, which requires the owner, or those in control, 
of an irrigation ditch or canal to construct and maintain a bridge 
across the same, for the free and convenient use of the owner of 
lands lying on both sides of such ditch or canal, applies in all cases, 
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whether the owner owned it at the time the ditch or canal was 
built, or subsequently acquired by purchase tracts lying on dif- 
ferent sides which together constitute one farm. 


3. Eminent Domain: Waters: IRRIGATION CANALS: MAINTENANCE OF 
Brivces. And such statute is not void as authorizing the taking 
of the property of the ditch company without compensation. The 
burden so imposed upon ditch companies constitutes a part of the 
consideration for the valuable right of eminent domain given to 
such companies by other provisions of the statute. 


APPEAL from the district court for Scott’s Bluff county : 
RaLpH W. Hopart, Juper. Reversed with directions. 


William Morrow, for appellant. 
F. A. Wright and J. G. Mothersead, contra. 


FAWCETT, J. 

Relator is the owner of land in the south half of section 
18, township 22, range 53, in Scott’s Bluff county, which 
land is traversed by the irrigation canal of respondent. 
About 120 acres lie north and about 26 acres south of the 
canal. Relator brought this action in the district court 
for Scott’s Bluff county to compel respondent to construct 
a bridge across the canal so as to connect the two tracts 
of land. From a judgment denying a writ and dismissing 
his action, he appeals. 

The action is based on the provisions of section 34388, 
Rev. St. 1913, viz.: “Any person, company, corporation, 
or association constructing a ditch or canal through the 
lands of any person, company, or corporation having no 
interest in-said ditch or canal shall build such ditch or 
canal in a substantial manner so as to prevent damage to 
such land; in all cases where necessary for the free and 
convenient use of lands on both sides of the ditch or canal 
by the owner or owners of such lands, the owner or those 
in control of such ditch shall erect substantial and conven- 
ient bridges across such canal or ditch, and they shall erect 
and keep in order suitable gates at the point of entrance 
and exit of such ditch through any inclosed field.” The 
case turns upon the construction to be given to the words 
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“in all cases” immediately following the semicolon. Does 
the requirement of the section, beginning with those words, 
relate to lands owned by one person and located on both’ 
sides of the ditch at the time the ditch was constructed, or 
does it relate as well to cases subsequently arising where 
one person becomes the owner of lands on both sides? In 
1906 the Tri-State Land Company, being the then owner of 
the entire tract of land, constructed the irrigation canal 
through the same. In 1909 it sold the canal, together 
with the right of way, to the Farmers Mutual Canal Com- 
pany. After the construction of the canal, and after the 
sale of the same to the Farmers Mutual Canal Company, 
the Tri-State Land Company sold the lands in controversy 
to relator; and at a still later date the Farmers Mutual 
Canal Company conveyed the canal and right of way to 
the respondent Farmers Irrigation District. It is con- 
tended by respondent, in support of the judgment of the 
district court, that, the canal having been built by the 
Tri-State Land Company while it owned the land, the 
canal was constructed through the lands of a corporation 
having an interest in the canal, and that, such being the 
fact, the land, by virtue of such interest in its owner at 
that time, was thereby excluded from the provisions of the 
statute, and, hence, the statute does not apply to the pres- 
ent case; that the statute does not apply where the canal 
is constructed over the land with the consent of the land- 
owner, and does not apply to cases where the necessity for 
a bridge occurs at a time subsequent to the building of 
the canal. We are unable to concur in this construction. 
The statute is not ambiguous, and must therefore be con-. 
strued according to its terms. It provides, first, the man- 
ner in which the ditch or canal shall be constructed, viz., 
“in a substantial manner so as to prevent damage to such 
land.” This provision relates solely to the manner of con- 
struction. The words “through the lands of any person,: 
company, or corporation” do not limit the statute to cases. 
where the ditch cuts through the land of some individual 
owner, leaving land on both sides thereof. They apply as’ 
98Neb.16 
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well to lands abutting on a ditch. As to all such lands, as 
well as those actually penetrated or cut in two by a ditch, 
it must be constructed “in a substantial manner so as to 
prevent damage to such land.” The statute then proceeds 
to say what shall be done so as to enable owners of lands 
on both sides of the ditch to have “the free and convenient 
use” of such lands, and provides that, where it is neces- 
sary for the free and convenient use of lands on both sides 
of the ditch, the owner of the ditch shall erect substantial 
and convenient bridges across its canal or ditch “in all 
cases.” The words, “in all cases,” mean precisely the 
same, whether they be used, as in the statute, immediately 
preceding the requirement for the construction of bridges, 
or immediately following such requirement. If the legis- 
lature had intended this requirement to relate only to con- 
ditions as they existed at the time the ditch was con- 
structed, it would have been an easy matter to have said 
so. We see no difference between the rule which should be 
applied in construing this statute and that applied to the 
statute requiring railway companies to construct farm 
erossings across their roads. The principle involved is the 
same in each. 

This question is fully and very ably discussed in Quan- 
tock v. Missouri, K. & T. R. Co., 117 Mo. App. 469, where, 
in construing the section of the Missouri statute providing 
for farm crossings by railroads, it is held that the statute 
“was not intended to apply only to farms which the road 
divided by its original construction, but should apply where 
farming lands on both sides of the road are afterwards 
owned by a single proprietor.” This decision was by the 
Kansas City court of appeals and being in conflict with a 
eonstruction of the same statute by the St. Louis court of 
appeals in Stumpe v. Missouri P. R. Co., 61 Mo. App. 357, 
the case was transferred to the supreme court for final 
determination. That court, in 197 Mo. 93, expressly dis- 
approved the holding of the St. Louis court of appeals, and 
affirmed the holding of the Kansas City court. The sylla- 
bus reads: “The statute, requiring a railroad which cuts 
a farm in two to construct a crossing for the benefit of the 
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owner, applies in all cases where the farm lies on both sides 
of the railroad, whether the owner owned it at the time the 
railroad was built, or subsequently acquired by purchase 
tracts lying on different sides which together constitute 
one farm.” The supreme court cuts its own opinion short, 
thus (p. 96): “We do not deem it necessary to enter upon 
a further discussion of this subject, because in the opinion 
of our Kansas City court of appeals, by Ellison, J., in this 
case, reported in 117 Mo. App. 469, everything is said that 
_ is necessary to be said, and we adopt that as our opinion.” 
Emulating the example of the Missouri supreme court, we 
adopt the reasoning of Ellison, J., of the Kansas City court, 
as being applicable to the case at bar, and sound in prin- 
ciple. 

Franklin County v. Wilt & Polly, 87 Neb. 132, strongly 
relied upon by respondent, does not sustain its contention. 
In that case the county sought to compel the respondents, 
who were the owners of a private mill, to construct a bridge 
over their mill race at a point on their private grounds 
where it was intersected by a public road laid out seven 
years after the construction of the mill race. That such 
a case is clearly distinguishable from the one at bar is 
shown by the language of Judge Root, as follows (p. 134) : 
“There is nothing in the record to indicate that the mill to 
which the raceway is appurtenant is a toll mill, that any 
right exercised in operating it was acquired by the exercise 
of the right of eminent domain, or that the respondents’ 
business is affected in any manner with a public inter- 
est.” 

It is next urged that, if the statute under consideration 
applies to a case like the one at bar, it is unconstitutional, 
for the reason that it is class legislation in that it does 
not apply to all waterways, but only to irrigation ditches, 
and State v. Farmers & Merchants Irrigation Co., 59 Neb. 
1, is cited in support of the contention. We think counsel 
are in error. The cited case holds that section 58, art. II, 
ch. 93a, Comp. St. 1897, is void, but also holds that the 
section is not so intimately connected with the remainder 
of the act as to be incapable of separation from it, and 
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announces the oft-repeated rule that, when a separable 
part of a statute is adjudged to be null, the remainder con- 
tinues in force, unless the unconstitutional part was an in- 
ducement to the adoption of the measure, which the opin- 
ion holds was not true in that case. Turning then to 
chapter 93a, swpra, and eliminating from it section 58, thus 
held void, we find that section 51 is in the exact language 
of the section of the statute we are now considering, and 
under which the present action was instituted. We are 
unable to see how section 51, supra, is vulnerable to the 
holding made as to section 58. 

It is next said that the section under consideration is 
void, for the reason that respondent is given no compen- 
sation for the taking of its property for the purpose of a 
bridge, and that it would take the property of respondent 
for private purposes. The answer to this contention is 
that the burden thus imposed upon a ditch company con- 
stitutes a part of the consideration for the valuable right 
of eminent domain given it by the statute. Without such 
right it could not build its ditch through a man’s farm. 
Having accepted the right to build, regardless of the wish 
of the landowner, it must take that right burdened with 
the conditions imposed by the legislature. The question of 
the weight of the burden is one for the consideration of that 
body, and not for the court. 

The judgment of the district court is reversed and the 
cause remanded, with directions to grant a peremptory writ 
of mandamus, as prayed in relator’s petition. 

REVERSED. 

Ross and SEpDGWIck, JJ., not sitting. 
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Fitep Aprit 16, 1915. No. 18195. 


Fraudulent Conveyances: LEASES FoR SALOON Purposes. Section 
2648, Rev. St. 1913, is not limited to conveyances to defraud cred- 
itors. It expressly provides that conveyances made to defraud 
creditors “or persons” are void. The language is broad enough, 
in the light of the common law, to include transfers made with 
the intent and purpose to evade the provision of the “Gibson act” 
(Laws 1907, ch. 82) forbidding the leasing of a building for saloon 
purposes by or from manufacturers of liquors. 


HUSBAND AND WIFE: Corrorations. If a husband, who 
owns substantially all of the stock in a corporation, procures 
another corporation to be organized and substantially all of its 
stock to be issued to his wife, and thereupon the first corporation 
transfers its property to the new corporation, the transfer is 
equivalent to the transfer of property directly from husband to 
wife, within the meaning of section 2643, Rev. St. 1913. 


: CorroraTIoNS: DissoLuTion. If such transfer is made for 
the purpose of enabling the first corporation, a brewing company, 
to continue to control buildings for the purpose of leasing them as 
saloons, the purpose would be illegal, and, if known by the stock- 
holders of the new corporation, such corporation might be dis- 
solved by guo warranto. 


Statutes: ConstrecTiox. “Where a statute is susceptible of two 
constructions, by one of which grave and doubtful constitutional 
questions arise, and by the other of which such questions are 
avoided, our duty is to adopt the latter.” United States v. Dela- 
ware & Hudson Co., 213 U. S. 366. 


: CONSTITUTIONAL Law. While the legislature is not 
without power to enact a statute in the legitimate exercise of its 
police power, although it might result in injury to some private 
interest, it is also undoubtedly true that a statute, the purpose of 
which was primarily and principally the destruction of property, 
would violate our fundamental law, and we ought not to assume 
that in enacting such statute the legislature intended a construc- 
tion which, although unnecessary to the furtherance of the main 
purpose of the statute, might result in the arbitrary confiscation 
of property, if the statute will admit of a more reasonable con- 
struction. 


: “Gipson Act.” The so-called “Gibson act’? (Laws 
1907, ch. $2) should not be construed so that it might result in the 
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10. 


11. 


12. 


13. 


14. 


unnecessary destruction of property values, if it is capable of other 
construction which would serve the purpose evidently aimed at. 


: : FRAUDULENT CONVEYANCES. Questions of fraudu- 
lent conveyance of property are generally investigated by courts 
which are clothed with ample equity powers. They are usually 
complicated and difficult questions. This statute provides no 
adequate means of determining such complicated and important 
and far-reaching questions. 


Intoxicating Liquors: LICENSE: Power oF BoARD: FRAUDULENT Con- 
VEYANCES. There is no direct provision in the statute requiring the 
licensing board to investigate such questions, or to refuse a license 
because of doubts in regard to the good faith of the title of the 
apparent owner of the property where the applicant expects to 
operate his saloon. 


: : : . Under such circumstances, if the 
legislature had intended that such investigations must be made 
by this board, and that no license should be issued where the 
licensing board should find that there was fraud or other infirmity 
in the title of the party from whom the applicant proposed to lease 
when that title appeared to be fair and regular upon the record, 
it seems probable that the legislature would not have left such 
intention in doubt. It is a more reasonable construction of this 
statute that the intention was to leave such inquiries to the ordi- 
nary process of the law. 


Municipal Corporations: Power or Mayor: Dercipine Votr. The 
mayor of a city of the second class having less than 5,000 inhabi- 
tants may cast the deciding vote when the council is equally 
divided. 


Intoxicating Liquors: LocaTIon oF SaLoon: DISCRETION OF Boarp. 
It is confided to the discretion of the city council to determine the 
location of a saloon licensed by the council. 


Bonp: REMONSTRANCE: BuRDEN oF Proor. If, upon ap- 
plication for saloon license, the remonstrants allege that the surety 
company executing the bond tendered was not licensed to do busi- 
ness in this state, or that becoming such surety was not within the 
powers of such bonding company, the burden is upon them to make 
such proof. 


LICENSE: CHARACTER OF APPLICANT: EVIDENCE. The fact 
that the applicant for license declines to answer incriminating 
questions is not conclusive that he is not a man of respectable 
character and standing. The evidence in this case establishes that 
the applicant is qualified. 


. 


: Force or OrpER. The order of the licensing board 
granting the license is not an ordinance as defined in section 5227, 


. 
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Rev. St. 1913. It does not have “the force and effect of law.” The 
provision of section 5237, Rev. St. 1913, that “no ordinance for the 
government of any city * * * shall go into effect until thirty 
days after the passage of the same” does not apply. 


: ORDINANCE: INITIATIVE AND REFERENDUM. An ordi- 
nance regulating the licensing of the sale of liquors must be enacted 
before such license can be granted, and the adoption or rejection 
of such an ordinance is within the initiative and referendum act. 


15. 


316. Municipal Corporations: INITIATIVE AND REFERENDUM AcT: VALIDITY. 
The initiative and referendum act of 1897 (Laws 1897, ch. 32) ts 
not invalid as an attempt to regulate the administration of the 
affairs of cities and other municipalities. 


17. Statutes: Consrruction. If section 10 of the act (Laws 1897, ch. 
82) is incapable of a construction in harmony with section 22, 
art. I of the Constitution, which we do not decide, it may be 
disregarded without invalidating the whole act. 


Rehearing of case reported in 95 Neb. 184. Former 
judgment of reversal vacated, and judgment of district 
court affirmed. 


Smyth, Smith & Schall appeared on rehearing as addi- 
tional counsel, amici curie. 


SEDGWICK, J. 

After our former opinion in this case (95 Neb. 184), a 
reargument was ordered upon the following propositions: 
First, Who has the burden of proof as to the good faith of 
the organization of the realty company and Mrs. Storz’ 
ownership of the stock? Second, Is the question involved 
in this case analogous to a transfer between relatives when 
creditors are interested? Additional briefs have been pre- 
sented and argument had upon these propositions both in 
behalf of the parties themselves and in behalf of the Inde- 
pendent Realty Company. The facts necessary to an under- 
standing of the questions presented are sufficiently stated 
in our former opinion. 

It is suggested that the statute of frauds (Rev. St. 1918, 
sec. 2643), relates only to transfers to defraud creditors. 
The statutes of the different states vary considerably in the 
terms used. They are, of course, suggested by, if not mod- 
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eled upon, the English statute of 13 Elizabeth, ch. 5. That 
act made any conveyance of lands or personal property 
“devised and contrived of malice, fraud, covin, collusion or 
guile * * * to delay, hinder or defraud creditors and 
others of their just and lawful actions, suits, debts, ac- 
counts, damages, penalties, forfeitures, heriots, mortuaries 
and reliefs * * * clearly and utterly void, frustrate and 
of none effect.” Some of the statutes of the different states 
are expressly limited to conveyances to defraud creditors. 
Others are limited to conveyances to defraud creditors or 
purchasers. Ours follows more nearly the English act and 
the statute of New York, which include conveyances to 
hinder, delay, or defraud creditors or other persons. The 
words “or persons” are in our statute, so that our statute 
is not limited to creditors only. The statute, however, “is 
merely declaratory of the common law. * * * The prin- 
ciples of the common law, 4s now understood, are so 
strong against fraud in every shape that they will attain 
every end proposed by the statute. * * * As the act is 
merely leclaratory, resort may always be had to the prin- 
ciples of the common law whenever the statute fails to 
reach a case of fraud. * * * The common law supple- 
ments the statute, to the end that justice may be done and 
every species of fraud suppressed.” Bump, Fraudulent 
Conveyances (4th ed.) pp. 8, 9. 

The transaction in this case, conveying this property to 
the corporation and issuing substantially all of the stock 
in the new corporation to Mrs. Storz when Mr. Storz him- 
self held substantially all of the stock in the other corpo- 
ration, would be regarded in an action by creditors of Mr. 
Storz to subject this stock to the payment of his debts as 
though his stock held in the name of Mr. Storz had been 
by him transferred to his wife. This precise point was de- 
cided by this court in Lusk v. Riggs, 65 Neb. 258, 70 Neb. 
713. If this transaction was intended to result in delay- 
ing creditors of the Storz Brewing Company and Mrs. 
Storz took the stock with knowledge of that fact, there is of 
course no doubt that it would be held to be void as against 
such creditors. 
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Many decisions of this court are cited as holding that 
“the rule that the burden of proof is upon the wife to sus- 
tain her title where property is transferred to her by her 
husband applies only where the rights of creditors are af- 
fected.” The earliest case cited is German Ins. Co. v. Hy- 
man, 34 Neb. 704, in which Judge Post states the law cor- 
rectly as follows: “A gift to a married woman by her 
husband of money or property is valid except as against 
the creditors of the latter and those having the equities 
of creditors.” This decision has nothing to do with the 
above proposition contended for. It decides merely that 
the property itself passes to the donee, under the condi- 
tions named, and that only creditors of the donee and 
those having the equities of creditors can claim the prop- 
erty. It contains no intimation as to who has the burden 
of proof when it is asserted that the conveyance was made 
to defeat the established policy of the state. In Dayton 
Spice-Mills Co. v. Sloan, 49 Neb. 622, Lavigne v. Tobin, 52 
Neb. 686, and Boldt v. First Nat. Bank, 59 Neb. 283, the 
question was whether a gift from husband to’ wife before 
he had incurred or contemplated any indebtedness was 
valid as against claims of creditors for liabilities after- 
wards incurred. In Veeder v. McKinley-Lanning Loan & 
Trust Co., 61 Neb. 892, 910, the point involved is stated in 
the opmion: “If made to defraud the creditors of the 
grantor, the instrument (deed from husband to wife) would 
be valid as between the parties, and a court of equity would 
not lend itself to grant relief to the parties from the con- 
sequence of their fraudulent acts. This could only be ac- 
complished by the creditors of the grantor who were such 
at the time of the making of such fraudulent conveyances.” 
In Doane v. Dunhan, 64 Neb. 135, and Van Etten v. Pas- 
sumpsic Savings Bank, T9 Neb. 632, it was decided that a 
deed from husband to wife without consideration will be 
presumed to be a gift as against the claim of a resulting 
trust from the grantor to his heirs. The question raised 
here was not presented or considered in any of these cases. 

If the Storz Brewing Company organized or promoted 
this company and transferred this property for the purpose 
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of enabling the brewing company to continue to control 
these properties for the purpose of leasing them as saloons, 
there can be no doubt that the company so formed would 
be for an illegal purpose and might be dissolved by quo 
warranto. It is not necessary to consider here what evi- 
dence would be necessary in such an action to justify the 
dissolution of the corporation. The question is whether the 
Gibson act (Laws 1907, ch. 82) controls the license board 
and prevents the granting of a license to be used in a build- 
ing owned by the Independent Realty Company. In United 
States v. Delaware € Hudson Co., 213 U. S., 366, the su- 
preme court of the United States construed the “commod- 
ities clause” of the Hepburn act. The clause provided: 
“From and after May first, nineteen hundred and eight, it 
shall be unlawful for any railroad company to transport 
from any state, territory, or the District of Columbia, or 
to any foreign country, any article or commodity, other 
than timber and the manufactured products thereof, man- 
ufactured, mined, or produced by it, or under its au- 
thority, or which it may own in whole or in part, 
or in which it may have any interest direct or in- 
direct except such articles or commodities as may be 
necessary and intended for its use in the conduct of its 
business as a common carrier.” The court, by the present 
‘Chief Justice, said: “It is elementary when the constitu- 
tionality of a statute is assailed, if the statute be reason- 
ably susceptible of two interpretations, by one of which it 
would be unconstitutional and by the other valid, it is our 
plain duty to adopt that construction which will save the 
statute from constitutional infirmity. Knights Templars’ 
& Masons’ Infe Indemnity Co. v. Jarman, 187 U. S. 197, 
205. And unless this rule be considered as meaning that 
our duty is to first decide that a statute is unconstitutional 
and then proceed to hold that such ruling was unneces- 
sary because the statute is susceptible of a meaning, which 
causes it not to be repugnant to the constitution, the rule 
plainly must mean that where a statute is susceptible of 
two constructions, by one of which grave and doubtful 
constitutional questions arise and by the other of which 
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such questions are avoided, our duty is to adopt the lat- 
ter.” It was contended in that case that “the commodities 
clause is unconstitutional because its penalties are so pre- 
scribed as practically to amount to a denial of an op- 
portunity by railroad companies to obtain a judicial de- 
termination of the questions involved,” and that “even if 
abstractly considered, the clause might be embraced within 
the grant of power to regulate commerce, nevertheless its 
provisions were in conflict with the due process clause of 
the fifth amendment to the Constitution, because of the . 
destructive effect which the enforcement of its provisions 
would produce on the rights of the property which the cor- 
porations possessed and had long enjoyed under the sanc- 
tion of valid state laws.” The court quoted from the opin- 
ion of the lower court: “The general situation is that for 
a half century or more it has been the policy of the state 
of Pennsylvania, as evidenced by her legislative acts, to 
promote the development of her natural resources, espe- 
cially as regards coal, by encouraging railroad companies 
and canal companies to invest their funds in coal lands, 
so that the product of her mines might be conveniently and 
profitably conveyed to market in Pennsylvania and other 
states. Two of the defendant corporations, as appears from 
their answers, were created by the legislature of Pennsy]l- 
vania; one of them three-quarters of a century ago and the 
other half a century ago, for the express purpose that its 
coal lands might be developed and that coal might be 
transported to the people of Pennsylvania and other states. 
It is not questioned that, pursuant to this general policy, 
investments were made by all the defendant companies in 
coal lands and mines and in the stock of coal-producing 
companies, and that coal production was enormously in- 
creased and its economies promoted by the facilities of 
transportation thus brought about. As appears from the 
answers filed, the entire distribution of anthracite coal in 
and into the different states of the Union and Canada for 
the year of 1905 (the last year for which there is authorita- 
tive statistics) was 61,410,201 tons; that approximately 
four-fifths of this entire production of anthracite coal was 
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transported in interstate commerce over the defendant 
railroads, from Pennsylvania to markets in other states 
and Canada, and of this four-fifths, from 70 to 75 per cent. 
was produced either directly by the defendant companies 
or through the agency of their subsidiary coal companies. 
It also appears from the answers filed that enormous sums 
of money have been expended by these defendants to enable 
them to mine and prepare their coal and to transport it to 
any point where there may be a market for it. It is not 
denied that the situation thus generally described is not a 
new one, created since the passage of the act in question, 
but has existed for a long period of years prior thereto, 
and that the rights and property interests acquired by the 
said defendants in the premises have been acquired in con- 
formity to the constitution and laws of the state of Penn- 
sylvania, and that their right to enjoyment of the same has 
never been doubted or questioned by the courts or people of 
that commonwealth, but has been fully recognized and pro- 
tected by both.” 

The court then stated some of the constitutional ques- 
tions which might arise from the foregoing considerations, 
and did not find it necessary to determine them. Two of 
the constitutional questions that necessarily arose from 
the construction and application of the statute are then 
stated by the court and thought to be of such importance 
as to require the court to so construe the statute, if possible, 
as to avoid such constitutional questions. We think that 
similar considerations require us to examine the statute in 
question very closely in ascertaining the intention of the 
legislature. It will be seen from the facts stated in our 
former opinion that the question is of far-reaching im- 
portance to the Independent Realty Company. These prop- 
erties in different parts of the state, valued at several 
hundred thousands of dollars, were, before the enactment 
of this statute, rented to saloon keepers, and saloons were 
being operated in them. They were in many instances con- 
structed for that purpose and were not adapted to any 
other. The statute was in force within 90 days after it 
was enacted, and imposed very severe penalties upon the 


Vou. 98] JANUARY TERM, 1915. 253 


Enos v. Hanff. 


brewing company if it leased these properties for saloon 
purposes, and also imposed very severe penalties upon the 
saloon keeper if he leased a building for saloon purposes 
from the brewing company. It is, of course, true that the 
legislature is not without power to enact a statute in the 
legitimate exercise of its police power, although it might 
result in injury to some private interest; but it is also 
undoubtedly true that a statute, the purpose of which was 
primarily and principally the destruction of property, 
would violate our fundamental law, and we ought not to 
assume that, in enacting a statute in the legitimate exer- 
cise of police power, the legislature has intended a con- 
struction which, although unnecessary to the furtherance 
of the main purpose of the statute, might result in the ar- 
bitrary confiscation of property. We ought not, therefore, 
to give this statute such a construction as might result in 
the unnecessary destruction of property values, if it is cap- 
able of other construction which wonld serve the purpose 
evidently aimed at. 

Section 5 of the act (Laws 1907, ch. 82) makes it ne 
lawful for any person “to lease, occupy or use * #* 
any building * * * ownedorcontrolled by any * * * 
corporation * * * engaged in the manufacture” of liq- 
uors. The Independent Realty Company was not engaged 
in the manufacture of liquors. Whatever may have been 
the motives of those in control of the Storz Brewing Com- 
pany in organizing the Independent Realty Company and 
transferring property, it does not necessarily follow that 
this applicant participated in those motives. He appar- 
ently had no means of knowing as to the organization of 
these companies and what the motives of their promoters 
may have been. Questions of fraudulent conveyance of 
property are generally investigated by courts which are 
clothed with ample equity powers. They are usually com- 
plicated and difficult questions. The construction of the 
statute contended for by the remonstrants would imply that 
the legislature intended that the applicant for saloon li- 
cense must determine the question of the good faith of the 
organizers of these companies at his peril, and, if he made a 
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mistake in that regard, would subject himself to a penalty 
of from $1,000 to $10,000. This statute provides no ade- 
quate means of determining such complicated and impor- 
tant and far-reaching questions. The licensing board is an 
administrative body. Their hearings are informal. They 
are not supposed to be familiar with legal proceedings or 
the rules of evidence. Their investigation of such qucs- 
tions must necessarily be inadequate and superficial. If 
they admit incompetent evidence, it may be disregarded up- 
on appeal, but their rulings upon the exclusion of evidence 
are final; no further evidence is taken by the court upon 
appeal. The district court determines the matter upon 
the record made and the evidence taken by the licensing 
board, and, when the case comes to this court, we are like- 
wise limited. Such an investigation is generally imperfect 
and incomplete. The court not having all of the facts be- 
fore it, it would be unable to determine the truth of the 
matter, and its conclusion might be unjust. There is no 
direct provision in the statute requiring the licensing board 
to investigate such questions, or to refuse a license because 
of doubts in regard to the good faith of the title of the 
apparent owner of the property where the applicant ex- 
pects to operate his saloon. Under such circumstances, if 
the legislature had intended that such investigations must 
be made by this board, and that no license should be issued 
where the licensing board should find that there was fraud 
or other infirmity in the title of the party from whom the 
applicant proposed to lease when that title appeared to be 
fair and regular upon the record, it seems probable that 
the legislature would not have left such intention in doubt. 
We think that it is a more reasonable construction of this 
statute that the intention was to leave such inquiries to the 
ordinary process of the law. The licensing board may ex- 
ercise its discretion, and is not required to grant a license 
if a doubt is entertained as to the good faith in the pro- 
ceedings in any respect. On the other hand, it seems clear 
that the legislature never intended that the licensing board 
should be compelled to enter upon such investigations as 
are suggested by this objection. 


bo 
Ot 
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Having reached the conclusion that the judgment of the 
district court ought not to be reversed for the reason for- 
merly given, we proceed to an examination of the other 
grounds urged for reversal. It is objected that the mayor 
did not possess power to cast the deciding vote when the 
council was equally divided, and therefore no license has 
been legally granted to defendant. Rohrer v. Hastings 
Brewing Co., 83 Neb. 111, is conclusive against remon- 
strants upon this point. It also disposes of assignment 
No. 2. 

The objection that the “location of this saloon building 
in the city of Stanton in itself was such as, considered 
with reference to the business, constituted a business nui- 
sance” is answered in Fraser v. Hunter, 96 Neb. 134, where 
it was held: “The determination of the locality in which a 
saloon may be conducted is one which is committed to the 
good judgment of the licensing body, and not to the discre- 
tion of the courts.” 

It is objected that “no proper liquor bond appears to 
have been offered to and approved by the mayor and coun- 
cil.” It will be seen that the objection is not that no liq- 
uor bond was offered and approved, but that no “proper” 
bond was offered. It is conceded that a bond was ten- 
dered, signed by the American Surety Company, and the 
real contention seems to be: First, that the applicant did 
not furnish proof that executing saloon keepers’ bonds 
was within the powers conferred upon the company by its 
charter; and, second, that it is not shown that the surety 
company is authorized to do business in the state of Ne- 
braska. In Lambert v. Stevens, 29 Neb. 283, 287, it was 
said: ‘When the remonstrance denies any matter neces- 
sary to confer jurisdiction upon the granting power, as 
that certain signers to the petition are freeholders, the bur- 
den is on the applicant to establish that they are qualified 
petitioners. Where the remonstrance sets up new matter, 
such as that certain signers to the petition were made free- 
holders for the purpose of signing the same, or that the 
applicant has been guilty of a violation of any provisions 
of the liquor law within a year, or that any former license 
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has been revoked, the burden is upon the remonstrators 
to establish such new matter.” It follows that the burden 
was upon the remonstrants to establish the facts which 
they now urge for the rejection of this bond. 

The applicant was questioned in regard to violation of the 
law by him and declined to answer. It is argued from this 
that he has conceded that he was not a man of good moral 
character, but this conclusion does not follow. The evi- 
dence shows that the applicant had never engaged in the 
saloon business prior to the time of making this applica- 
tion; that he was 59 years old, was a retired farmer, had 
resided in Stanton county since 1874, and had held the 
offices of precinct assessor and county assessor of Stanton 
county. At the hearing he introduced as witnesses the 
county judge of the county, who had known him since 1906, 
Chris Selle, who had known him for 40 years, and H. D. 
Miller, vice-president of the First National Bank of Stan- 
ton, who had known him for 20 years, all of whom testi- 
fied as to his good character and standing in the commu: 
nity. It is clear that this assignment is without merit. 
Shank v. Lee, 90 Neb. 732; In re Phillips, 93 Neb. 152. 

It is urged that, assuming that ordinance No. 94 and the 
law of 1897, under which it was passed, are valid and all 
proceedings of the mayor and council “up to and including 
the adoption of the order granting license in this case, still, 
under the plain provision of the ‘Act of 1897,’ the action 
of the council directing that the license issue and the action 
of the district court directing that the license issue ‘forth- 
with’ were both premature and erroneous.” The order of 
the licensing board granting the license is not an ordi- 
nance as defined in sec. 5227, Rev. St. 1913. It does not 
have “the force and effect of law.” The provision of section 
5237, Rev. St. 1913, that “no ordinance for the government 
of any city * * * shall go into effcct until thirty days 
after the passage of the same” does not apply. An ordi- 
nance regulating the licensing of the sale of liquors must 
be enacted before such license can be granted, and the adop- 
tion or rejection of such an ordinance is within the initia- 
tive and referendum act. 
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The initiative and referendum act of 1897 is not invalid 
as an attempt to regulate the administration of the affairs 
of cities and other municipalities. It provides for the ref- 
erence to the voters of such measures as the legislative 
authorities of such municipalities have power to “give the 
force and effect of law.” It does not violate section 11, art. 
III of the Constitution, nor that provision of the federal 
Constitution that guarantees to the people representative 
form of government. 

If section 10 of the act (Laws 1897, ch. 32) is incapable 
of a construction in harmony with section 22, art I of the 
Constitution, which we do not decide, it may be disregarded 
without invalidating the whole act. 

Our former judgment is vacated, and the judgment of 
the district court is 

AFFIRMED. 

Barnes, J., concurring. 

It is stated in the majority opinion, in substance, that 
we ought not to assume that, in enacting the so-called Gib- 
son act, the legislature intended that it should be so con- 
strued as to result in the confiscation of the vast amount of 
property which at one time was owned by the brewing com- 
pany, if such construction can reasonably be avoided. As 
J understand the question, such would be the effect of the 
act if we should hold that the licensing board had the 
power and was required to determine the rights of the In- 
dependent Realty Company to own, hold and control such 
real estate. This question is a judicial one, and should be 
determined by a court of equity in a case brought directly 
for that purpose, and in which the Independent Realty 
Company isa party. This question should not be decided 
by an administrative body, such as a city council or vil- 
lage board. It is shown by the record that the title to the 
realty once owned by the Storz Brewing Company is now 
of record in the Independent Realty Company. It is reg- 
ular and fair upon its face. Its title has not been assailed 
by the state in any proceeding in a court having jurisdic- 
tion to determine the bona fides of its title. As-I under- 

98Neb.17 
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stand the question, the title of the realty company should 
not be determined by an administrative body upon the 
mere suggestion that the property still belongs to the brew- 
ing company. This question cannot properly be disposed 
of by saying that the statute is so plain that a village board 
or city council is bound to refuse a license to sell malt, 
spirituous or vinous liquors to an applicant, upon the sug- 
gestion that the building in which the applicant proposes 
to conduct his business is owned and controlled by a brew- 
ing company, in a proceeding to which the owner of the 
title is not a party. It is not a proper disposition of this 
far-reaching and important question to say that the stat- 
ute is too plain for misinterpretation or misconstruction. 
The question should be determined in an action for that 
purpose, brought in a court competent to determine it, and 
its judgment should be such that a licensing board would 
have no difficulty in following the rule announced by the 
court. Otherwise we might have the good faith of the In- 
dependent Realty Company’s title upheld in one village 
and denied in others. 
I therefore concur in the majority opinion. 


Ross, J., dissenting. 

The controlling question presented by the record is very 
simple, and its proper solution is free from difficulty. Can 
a village board issue a valid license authorizing the sale 
of intoxicating liquors in a building controlled by a man- 
ufacturer of beer? The statute says, “No,” in language too 
plain for misinterpretation or misconstruction. Rev. St. 
1918, sec. 3892. The power of the legislature to pass such 
a law and to make it applicable to present owners of prop- 
erty devoted to saloon purposes has been affirmed by the 
supreme court of the United States as follows: “Lawful 
state legislation, in the exercise of the police powers of 
the state, to prohibit the manufacture and sale within the 
state of spirituous, malt, vinous, fermented, or other in- 
toxicating liquors, to be used as a beverage, may be en- 
forced against persons who, at the time, happen to own 
property whose chief value consists in its fitness for such 
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manufacturing purposes, without compensating them for 
the diminution in its value resulting from such prohibitory 
enactments.” Mugler v. Kansas, 123 U. 8. 623. 

The arm of sovereignty created by law to withhold from 
an applicant a license to sell intoxicating liquors in a 
building controlled by a manufacturer of beer is the licens- 
ing board. Contrary to the pronouncement of the major- 
ity, the legislature has in unmistakable terms clothed that 
board with the machinery and the power to investigate and 
determine whether a proposed site for a saloon is owned or 
controlled by a brewer. If the licensing board makes a 
mistake in exercising such authority, the courts may cor- 
rect it by means of an appeal. Rev. St. 1913, ch. 40. In 
the present case, under rules of evidence recognized by the 
courts of Christendom, it is shown that the licensing board, 
in violation of law, granted an illegal license to conduct a 
saloon in a building controlled by a manufacturer of beer. 
The legislature had power to authorize the licensing board 
to investigate and determine the ownership or control of a 
building for the purpose of granting or refusing a saloon- 
keeper’s license. In passing upon the sufficiency of a peti- 
tion for a license to sell intoxicating liquors, the licensing 
boards, under legislative power recognized by this court, 
have, for many years, investigated and passed upon the pe- 
titioner’s title to real estate. Administrative bodies like 
the county board, the state board of irrigation and the state 
. railway commission are now performing duties which af- 
fect property rights. The former judgment pronounced by 
this court would enforce the statute as written. The evi- 
dence is correctly stated and the law is properly applied in 
the first opinion. The license was canceled according to 
both the spirit and the letter of the statute. Hnos v. Hanff, 
95 Neb. 184. For these reasons, I adhere to the former de- 
cision, and dissent from that of the majority. 

Lerron. J., concurs in this dissent. 
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FRED GRIMM ET AL., APPELLEES, V. ELKHORN VALLEY 
DRAINAGE DISTRICT, APPELLANT. 


FiLep Aprit 16, 1915. No. 17943. 


1. Eminent Domain: Awarp: ArrinMANcE. Where a drainage district 
was established, and the commissioners appointed by the county 
court condemned the land sought to be taken for the purpose of 
the ditch, and determined its value as appropriated, and to what 
extent the remainder of the land of the appellees was damaged by 
the taking of the strip and the putting in of the ditch, and assessed 
the damages sustained at $600, and subsequently, on an appeal to 
the district court, the jury assessed the damages at $3,310.63, and 
judgment was rendered on such verdict, such verdict and 
judgment will be allowed to stand, unless it is shown that they are 
clearly wrong. 


: CONDEMNATION PROcEEDINGS: Drarnack. The irrigation of 
arid lands, the straightening of water courses, and the drainage of 
swamp and overflowed lands are subjects of public concern, not to 
be condemned by the courts, where the constitution and the legisla- 
ture have provided that the acts contemplated may be done. 


8. Evidence examined, and held to sustain the verdict. 


4. Eminent Domain: Triat: Instructions. The request for instruc- 
tions refused and the instructions given, examined in the body of 
the opinion, and held to be without prejudice. 


APPEAL from the district court for Douglas county: 
Grorep A. Day, Jupce. Affirmed. 


Courtright & Sidner, for appellant. 
Myron L, Learned, contra. 


HAMER, J. 

This is an appeal from the judgment of the district 
court for Douglas county. The petitioner, the Elkhorn 
Valley Drainage District, in August, 1909, filed a petition 
in the county court of Douglas county seeking to condemn 
certain land within the limits of the said drainage district, 
and on November 24, 1909, filed a supplemental petition al- 
leging that the defendants were the owners of the south- 
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west quarter of the northeast quarter, the south half of 
the northwest quarter, the north half of the southwest 
quarter, and the southeast quarter of the southwest quar- 
ter, all in section 23, township 15, range 10, Douglas coun- 
ty, Nebraska. The defendants became the owner of this 
land in 1904 or 1905 through the death of their uncle. The 
petitioner is a corporation organized under the provisions 
of ch. 153, Laws 1907, and later laws amendatory thereof 
and supplemental thereto for the purpose of draining lands, 
etc., within a certain drainage district of which the lands 
of the defendants is a part. The petition alleges that the 
corporation is organized under the law above referred to 
and other laws amendatory thereof and supplemental 
thereto, and alleges that it is authorized under and by 
virtue of said laws to locate, construct, excavate and main- 
tain a system of drainage within the said district, and to 
take and appropriate real estate by the right of eminent do- 
main for the purposes of said drainage district and for the 
purpose of locating, constructing, excavating and maintain- 
ing such system of drainage. 

It is further alleged in the petition that the Elkhorn 
Valley Drainage District embraces territory in Douglas 
and Sarpy counties, Nebraska, and that it is bounded on 
the north by the north line of Douglas county, on the west 
by the Platte river, and on the east and south by certain 
lines attempted to be shown by certain blue prints filed in 
connection with the petition marked exhibits A, B, C, D, 
E and F, and made a part of the petition. The petition 
alleges that, in furtherance of the projects of the petitioner 
and appellant, the appellant found it necessary to take a 
strip of land 100 feet wide on each side of the center line 
of a ditch to be constructed as then surveyed, and extend- 
ing across from the east line to the south line of the said 
southeast quarter of the southwest quarter, and that said 
ditch would contain about 4.2 acres. The land of the ap- 
pellees affected and damaged by the putting in of the ditch 
lies in the east half of the southwest quarter of said sec- 
tion 23, most of the land so affected being in the south- 
east quarter of the southwest quarter. The ditch leaves the 
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river in the northeast quarter of the northeast quarter of 
section 26, on land belonging to C. F. Backhus, and runs 
northeasterly across the southeast corner of the southeast 
quarter of the southwest quarter of section 23, belonging 
to the defendants, and thence onto and through land be- 
longing to James B. Rodgers, until it strikes the river near 
the center of the northwest quarter of the southeast quar- 
ter of said section 23. 

Two of the appellees have lived on the land for several 
years, their house being on the southeast quarter of the 
northwest quarter of section 23. They got at that part of 
their land lying on the east or south side of the Elkhorn 
river by crossing a bridge northeast of their houses, and 
thence continued northeasterly on the road to a point 
where it intersected a road running south and thence south 
along that road until they got to the southwest quarter of 
the southeast quarter of section 28, which belonged to 
James B. Rodgers, and thence across that land over a 
roadway which had been used for 35 or 40 years to their 
own land. 

The commissioners appointed by the county court under 
the petition for condemnation made an award condemning 
the land sought to be taken and allowing $600 damages, 
from which award the appellees appealed to the district 
court. 

The issues involved were: What was the value of the 
strip of land appropriated by the appellant? And to what 
extent was the remainder of the land of the appellees dam- 
aged by the taking of the strip and the putting in of the 
ditch? There was a trial to a jury in the district court, 
and this jury, under the supervision of the court, inspected 
the land and its surroundings at the request of the appel- 
lant. After making this inspection, listening to the evi- 
dence and the instructions of the court, the jury returned 
a verdict for appellees for $3,310.63. 

The first assignment of error alleged by appellant is: 
“The court erred in giving instruction No. 7 on its own 
motion with reference to a road across the Rodgers land.” 
The instruction complained of reads: “As bearing upon 
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the question of the value of the land, testimony was intro- 
duced as to the means of access to the land over a road 
running through the Rodgers’ land. In this connection 
you are instructed that, if you believe that for a period of 
ten years immediately preceding the construction of the 
ditch the plaintiffs and others having occasion to use the 
road were permitted by Mr. Rodgers to use the road in 
question without objection or protest for the full period of 
ten years, such usage by plaintiffs and others would 
create an easement or right of way across the Rodgers 
land.” 

There is also a second assignment, which may be con- 
sidered along with the first. It is that the court erred in 
refusing to give instruction No. 3, asked by appellant, 
with reference to a right to travel across the Rodgers 
land. It reads as follows: ‘You are instructed that the 
plaintiffs Grimm had no legal right to travel across the 
Rodgers land for any time in the future, and that their 
prevention from travel across the Rodgers land by the dig- 
ging of the cut-off ditch is not to be considered by you as 
an element of damage to them.” 

Adolph Grimm, one of the appellees, testified that he 
understood that the appellees had a legal right to travel 
the road across the Rodgers land; that it had been trav- 
eled for the last 30 or 40 years; that Mr. Rodgers had a: 
piece of land on the north side of the river, and that the 
appellee testifying always considered he had a legal right 
to go over their land to get to his land. Mr. Courtright, 
for the petitioner, asked the witness, Adolph Grimm: “Q. 
Then, as a matter of fact, in the working of this land in 
the past, and before the drainage ditch was dug, you went 
- from your home around on the highway northeast, and 
then in a southerly direction, and then went across the 
Rodgers land, just crossing it because he permitted you to 
do so, and made no objection—is that it? A. I under. 
_ Stand that we have a legal right to travel this road, and it 
has been traveled for the last 30 years—30 or 40 years; 
and, another thing, he has a piece of land on the north side 
of the river, and we always considered it a legal right for 
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him to go through our land to get to his land.” Mr. 
Courtright then said to the witness: “Q. Tell us on what 
you base your opinion.” And the witness answered: “For 
the simple fact that there never was any objection to 
it; and another thing, Mr. Rodgers himself, while I was on 
the farm, gave me notice to come and help to work the 
road and maintain it down this hill.” He then testified 
that nearly every year they fixed up the road; that dur- 
ing all the time they traveled the same course; that last 
year four of them worked half a day; that pretty nearly 
every year they farmed the land they fixed the road; that 
the uncle of the witness and the people who rented the 
land in controversy from his uncle had gone over the road 
across the Rodgers land for 30 or 40 years; that Mr. Rod- 
gers never made any objection to him or to any one else, 
so far as he knew; that no objection was ever made to 
Rodgers going across the land of the appellees; that other 
people used the road going across Rodgers land, and had 
for many years, to get to land which they owned on that 
side of the river; that they helped to maintain and repair 
the road. 

Fred Grimm, one of the appellees, testified that he went 
down the road across Rodgers land while working for his 
uncle in 1884; that it had been used every year since then; 
that he understood that it had been used four to six years 
before 1884. : 

Earnest Grimm, one of the appellees, testified that he 
had known the road across the Rodgers land since 1895; 
that people had been going over that road to get to the 
land in controversy during all the years since 1895; that 
it was used for many years prior to 1895 as he understood 
it. : 

The evidence shows that the appellees and their grantor 
had used the road across Mr. Rodgers’ land under a claim 
of right and without objection or protest on his part for 
more than ten years. In Majerus v. Barton, 92 Neb. 685, 
this court held: ‘Where there has been an open, visible, 
continuous and unmolested use of a roadway across the 
premises of another for a period exceeding ten years, it 
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will be presumed to be under a claim of right, and not by 
the license of the owner; and, where one seeks to close a 
way over his land which has been enjoyed by his neighbor 
for such period, he has the burden of showing that the use 
was permissive, and not under a claim of right, and, if he 
fails to overcome such presumption by a preponderance of 
the evidence, his case must fail.” 

It would not seem that the appellant should be permit- 
ted to question the right of continuation of the use which 
had existed for 30 or 40 years, as the evidence shows. 

The third assignment of error is that the court erred in 
refusing to give instruction No. 1, which is as follows: 
“You are instructed that the fact that there is a section 
line at the south side of the land involved in this action is 
wholly immaterial, and not to be considered by you in any 
way.” 

Adolph Grimm, one of the appellees, testified that he 
had walked the section line from the public highway west 
to the ditch; that the section line is between 200 and 300 
feet south of where you leave the highway to take the road 
through the Rodgers land; that the natural contour of the 
land along the section line is practically the same as on 
the Rodgers land; that just as good a road or better could 
be put in on the section line as the road on Mr. Rodgers’ 
land. We think the proximity of a section line over which 
a road might be located was proper for the jury to con- 
sider in connection with the question of the accessibility 
of ‘the land involved. 

The fourth assignment of error is that the court erred in 
giving instruction No. 1, requested by the plaintiffs, as 
follows: “You are instructed that all the damages which 
the plaintiffs sustained by reason of the condemnation of 
the 200-foot strip, and any and all damages which the ad- 
joining land of the plaintiffs sustained by reason of the 
taking of the 200-foot strip, based on a proper use of the 
tract so condemned, should be allowed in this case, under 
the specific instructions heretofore given you by the court. 
In other words, the plaintiffs cannot bring another action 
for damages based on the taking of the 200-foot strip and 


266 NEBRASKA REPORTS. [Vou. 98 


Grimm y. Elkhorn Valley Drainage District. 


damages to adjoining land, unless it be that the strip of 
land condemned is used in an improper and illegal man- 
ner.” We are unable to discover any prejudicial error in 
the instruction quoted. 

In connection with the above alleged error, it is insisted 
that the affidavit of Mr. Courtright, of counsel for the peti- 
tioner, should be considered. Mr. Courtright’s affidavit 
attempts to allege prejudicial conduct on the part of the 
attorney for the appellees. It states that Mr. Courtright 
was the attorney for the petitioner in the trial held in the 
district court, and that in the closing argument the attor- 
ney for the appellees “repeatedly stated that the drainage 
district had been three years in diverting the Elkhorn 
river into the cut-off ditch; that it had not yet succeeded; 
that as yet it was at the most only a theory; that it was 
doubtful if the water ever would be diverted; that the land 
was taken by the defendant without the consent of the 
plaintiffs, and that all doubts in the case should be re- 
solved in favor of the plaintiffs; and that no subsequent 
action could be brought for any damages if the water 
never was diverted; and that if the jury did not find for 
the plaintiffs for the full value of the 44-acre tract, and 
the district never did divert the water into the cut-off 
ditch, the plaintiffs would lose without hope or possibility 
of future recovery.” , 

It is not shown by the record that any objection was 
made to the argument of Mr. Learned. If Mr. Courtright 
desired to avail himself of his contention, he should have 
made an objection then, and the matter should have been 
ruled upon by the court. 

The fifth assignment of error reads: “The court erred 
in refusing to give instruction No. 4, asked by defendant, 
as follows: ‘You are instructed that it is the legal duty 
of the defendant to in good faith proceed with all reason- 
able expedition and to use all reasonable methods to 
wholly divert the channel and water of the Elkhorn river 
from its present channel into the cut-off across the land of 
the plaintiffs”” It is not clear how the refusal to give 
this instruction was prejudicial to the drainage district. 
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The good faith of the appellant in proceeding with expedi- 
tion to divert the channel would certainly not relieve it 
from any legal liability incurred. 

The sixth assignment of error reads: “The court erred 
in refusing to give instruction No. 8, asked by defendant, 
as follows: ‘You are instructed that it is the legal duty 
of a party suffering or about to suffer injury or damage at 
the hands of another, for which that other may be liable, 
to use all reasonable effort to make the injury or damage 
as small as possible, and that a party may not needlessly 
abandon property or the use of it and recover the damage 
caused by such abandonment from another.’ ” 

‘Our attention is not called to the evidence which is 
claimed to sustain and justify this contention. In the 
comments of counsel for appellant on this question they 
say: “It was undisputed in the proof that for some years 
pending these court proceedings, and before the trial, the 
landowners had allowed the 44-acre tract to remain idle. 
The drainage district contended that it could have been 
and should have been used, and that it was allowed to re- 
main idle for the sole purpose of influencing the jury 
which might try this case in increasing the amount of the 
damage. They could have used a ferry to advantage.” 
Counsel for appellant said: “The failure to give this in- 
struction shows that the scheme was successful. There was 
abundance of proof that it (the land) could have been used, 
and that they had an offer from the president of the drain- 
age district to rent it at $4 an acre cash rent for two years, 
which they refused. * * * They claimed, however, 
that this offer was simply a bluff, and not made in good 
faith. The president said it was made in good faith.” 
If it was contended before the jury and the court that this 
offer of $4 was only a “bluff,” and the jury found against 
the appellant on that fact, then it is the end of that con- 
troversy. It was for the jury to determine. 

The seventh assignment of error is: “The court erred 
in giving instruction No. 10, on its own motion, relating 
to interest, as follows: ‘You are instructed that while 
this appeal has been pending there has been paid to the 
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plaintiffs by the defendant $600 on Oct. 16, 1911. If you 
find that plaintiffs’ damages did not exceed this sum, then 
your verdict should be that plaintiffs’ damages have been 
fully paid, and you should find for the defendant. If you 
find that the damages exceed $600 then you should return 
a verdict for plaintiffs for such sum in excess of $600, on 
which you should compute interest at 7 per cent. from 
December 23, 1909, to the present time, and, in addition 
thereto, interest on $600 at 7 per cent. from December 23, 
1909, to October 16, 1911, the date on which the $600 was 
paid to plaintiffs, and return a verdict for plaintiffs for 
such sum.’ ” 

If the appellees were entitled to interest, then there was 
no error in giving the instruction- complained of. In 
Chicago, Rk. I. & P. R. Co. v. Buel, 56 Neb. 205, this court 
held: “Where, on an appeal from an award of damages 
for land taken for right of way purposes, the damages are 
found to exceed the award of the commissioners, it is 
proper to instruct the jury to allow interest from the time 
of the condemnation at the rate of 7 per cent. interest per 
annum.” We think the principle laid down in the case 
cited is applicable to the instant case. In Nemaha Valley 
Drainage District v. Marconnit, 90 Neb. 514, this court 
held: “In the taking or damaging of private property by 
a drainage district corporation in carrying out the pur- 
poses of its organization, the same principles apply as to 
the ascertainment of damages as in the exercise of the 
right of eminent domain for the location of a highway, 
the construction of a railroad, or like instances where pri- 
vate property is taken or damaged for public use.” The 
appellees appear to have been entitled to the application 
of this rule, and also entitled to interest upon the dam- 
ages sustained. We see no error in that assignment. 

The eighth assignment of error reads: “The court erred 
in overruling defendant’s motion for a new trial.” It is 
claimed that the verdict was excessive and unconscion- 
able. 

George LL. Campen, called as a witness for the appel- 
lees, testified that out of the land of the appellees on the 
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east side of the river the ditch took 4.28 acres; that 1.83 
acres are on the east side of the ditch; that there were 
141% acres of timber, and 26.74 acres of corn land. 

Adolph Grimm testified that the land had been in corn 
before the appellee got it; that it was better than the high 
land for corn, and usually yielded 5 to 10 bushels an acre 
more corn than the high land did; that the timber land 
was mostly in ash, running from 8 to 12 inches in thick- 
ness; that a team hitched to a wagon could not be driven 
across the ditch; that the sides of the ditch were from 16 
to 14 feet high; that the ditch was from 25 to 40 feet wide 
at the top; that at the bottom it ran down to a point only 
a few inches wide; that the fair market value of the appel- 
lees’ land on the east side of the river before the ditch was 
put in was $100 an acre; that the old river bed was at 
times so that they could not drive a team across it; that 
the old river bed was usually overflowed in the spring; 
that sometimes the water would stand two or three 
months. 2 

D. L. Hopper testified that the land in controversy was 
a rich soil and would produce about one-third more than 
upland; that prior to putting in the ditch the land in con- 
troversy, except the timber land, was worth $100 an acre, 
and the timber land $85 or $90 an acre; that after the 
ditch was put in the land was worthless, because you 
could not get at it. 

John Burt testified that the land in dispute would pro- 
duce from 10 to 15 bushels an acre more than the upland; 
that it was not safe to ford the river with a team; that the 
river had only frozen over once in ten years so that it 
would be safe to cross it with a team; that a farm wagon 
could not be driven across the ditch; that the fair market 
value of the land, outside of the timber, was $100 an acre, 
and that the timber was worth $85 to $90 an acre; that 
after the ditch was put in the land was practically worth 
nothing; that the two-acre tract east of the ditch was of no 
value, because it was too small for practical purposes, 
taking into consideration the fact that the appellees had 
to go away around to get at it. 
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Fred Grimm testified that the value of the land was 
$100 an acre before the ditch was put in, except the timber 
land, which was worth $90 an acre; that after the ditch 
went in the land was not worth anything; that the value 
of the two-acre tract east of the ditch was $20 an acre; 
that the land in controversy before the ditch was put in 
got the benefit of the silt that was drained from the up- 
land every year, and was enriched thereby; that Compton 
never made appellees an offer of $4 an acre for the use of 
the land. 

Ernest Grimm testified that the value of the land before 
the ditch was put in was $100 an acre; that the Elkhorn 
river goes out of its banks in the spring and fills the old 
cut-off, and the water remains there six or eight weeks, 
and during that time it is not safe to drive across it; that 
there is also a June rise, and the water fills the cut-off 
then and stays a long time before it seeps away, and dur- 
ing that time you cannot drive across; that after the ditch 
was put in the land was worth only from $5 to $10 an 
acre. : 

This court has held that when the evidence is conflict- 
ing the verdict of the jury will not be set aside, unless it 
is shown to be clearly wrong. Davis v. Clark, 94 Neb. 
573; Cushing State Bank v. Saling, 94 Neb. 594. Along 
the same line is the decision of this court in Franklin 
State Bank v. Chaney, 94 Neb. 1. 

There appears to be sufficient competent evidence to 
sustain the verdict. We are unable to discover any preju- 
dicial error. The judgment of the district court is 

: AFFIRMED. 


Morrissey, C. J., not sitting. 


SEDGWICK, J., dissenting. 

The question in this case is as to the measure of dam- 
ages; that is, how much has this land been damaged by 
straightening the course of the creek? Incidentally there 
are questions as to whether this issue was properly sub- 
mitted to the jury. 
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The land taken by the ditch was 4.2 acres. The land 
that was claimed was damaged, though not taken, was 
44.8 acres, besides two acres, which they say is isolated, 
and therefore damaged, making 46.3 acres. The verdict of 
the jury was for $3,910.63, which includes $600 that had 
already been paid by the defendant, and also includes in- 
terest. It might be a debatable question whether this land 
is damaged or benefited by this work; but that question, 
of course, was for the jury, and we must conclude that it 
was damaged. The question is whether, under any rea- 
sonable view of the evidence, it has been damaged as much 
as the jury has found. The plaintiffs figure out in the 
brief that this verdict allows $100 an acre for the land 
actually taken, and allows damages of $60 an acre for the 
land that was not taken, and insists that this is reason- 
able. The evidence in regard to the value of the land was 
conflicting, ranging somewhere from $60 to $100 an acre, 
and some perhaps a little higher. This damage of $60 an 
acre to the Jand not taken is wholly on account of the ditch 
rendering the land, as they claim, inaccessible. If we 
take the defendant’s figures for it, they have allowed a 
great deal more than $60 an acre damages to the land not 
taken. The plaintiffs live on the north side of the Elkhorn 
river. The land in question was on the south side. Be- 
fore this cut-off was made, to get to this land the plain- 
tiffs went north about 100 rods, crossing a bridge over the 
river, and then south not quite a mile, and then west 
across Mr. Rodgers’ land, 80 rods, to the land in ques- 
tion. This ditch is on the east side of the land in ques- 
tion, and they claim stops them from going that road. If 
the defendant succeeds in turning the water through this 
ditch so that the plaintiffs can cross the old bed of the 
river, they can go to their land directly in less than a half 
mile, but it is claimed that the water still stands in the 
old bed of the river and they cannot get across there now. 
If the defendant’s claims in regard to the value of the land 
are somewhere near correct, then the jury has allowed the 
plaintiffs as damages more than the land was ever worth. 
It seems incredible that this tract of land is rendered 
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permanently inaccessible by this ditch, so as to entirely 
destroy its value. One hundred dollars an acre is a very 
high estimate of the value of any part of this land before 
the creek was straightened. The plaintiff, Fred Grimm, 
himself conceded that a large part of it was worth much 
less than that amount. He says that now it has no value, 
and so estimates that on the average it was damaged $60 
an acre, and justifies the verdict. It cannot be found from 
this evidence that the land, or any part of it, was ever 
worth $100 an acre. It cannot be found that it is now 
worthless. It might be found that it has been rendered 
less valuable, at least temporarily, but reasonable men 
would seriously differ from that proposition. The judg- 
ment ought to be substantially reduced. 
LETTON, J., concurs in this dissent. 


Leo KiucG, ADMINISTRATOR, APPELLEE, V. ALBERT A. SEEGA- 
BARTH ET AL., APPELLANTS. 


Frep Aprit 16, 1915. No. 18076. 


1. Wills: Bequest: Lizn: Jurispiction. The district court has -orig- 
inal jurisdiction of an action to have a specific bequest of money 
declared a lien upon, and enforced against, real estate in the hands 
of the residuary legatee, though the construction of the will is 
involved. 


Construction: Brqurst: Lien. The intention of the 
testator to make a bequest a charge upon real estate may be in- 
ferred, where the bequest is followed by the gift of the residue 
of real and personal property in one mass. 


8. Limitation of Actions: Bequest: Suit to Enforce Lien. An action 
to enforce the lien of a specific money bequest upon real estate 
in the hands of the residuary legatee is not barred until ten years 
from the time payment becomes due. 


APPEAL from the district court for Pierce county: AN- 
son A. WELCH, J uUDGE. Affirmed. 


Isaac Powers, for appellants. 
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C. H. Stewart and M. H. Leamy, contra. 


HAMER, J. 

This action was brought in the district court for Pierce 
county for the purpose of having a specific bequest of 
money declared a lien upon real estate in the hands of a 
residuary legatee. 

Ferdinand Seegabarth died in 1883, seized of certain 
real estate in Pierce county, and leaving a will which was 
admitted to probate, and which provided, first, for the pay- 
ment of his funeral charges, the expense of administering 
his estate, and contained this provision: “Second. I give 
and bequeath to my beloved wife, Emelie C. A. Seega- 
barth, the sum of $500 in lieu of her dower, and of any 
distributive share in my estate to which she would be 
otherwise entitled. The said $500 to be paid over to the 
said Emelie Seegabarth, my beloved wife, upon the ar- 
rival of my eldest son at the age of 21, provided should my 
wife aforesaid marry before said eldest son arrives at the 
above mentioned age then this money to be paid to her 
by my executor provided she move off the farm now occu- 
pied by me, otherwise the money to remain in the estate 
until such time as my eldest son, Albert A. Seegabarth, 
arrive at the age of 21. It is my wish and desire that my 
said wife shall have the use of and profits of my farm af- 
ter paying interest on mortgage and taxes which may be- 
come due from time to time, and which may be due and 
unpaid at the time of my decease, until such time as my 
son shall become of age. 

“Third. I give and bequeath all the residue of. my es- 
tate, real and personal, to my son Albert A. Seegabarth, 
to be paid to him as he becomes of age. 

“In case he should not live to reach that age, then the 
said property to be divided among the rest of my children 
share and share alike, to be paid to them respectively as 
they become of age. In case they should die before be- 
coming of age the said property to revert to my beloved 
wife, Emelie C. A. a Salone provided that the said Al- 
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bert A. Seegabarth shall pay to each of my surviving chil- 
dren the sum of $300 upon their becoming of age respect- 
ively.” 

Ferdinand Seegabarth left as his heirs his wife, Emelie, 
his son, Albert, who is an appellant, and a daughter, 
Anna. Emelie Seegabarth elected to take under the will. 
In 1884 the widow of Ferdinand Seegabarth married Leo 
Klug. She continued to live on the farm until her death 
in 1897. She paid the interest and taxes as required by 
the will. No dower was ever assigned to her. The be- 
quest of $500 was never paid to her. She died testate, 
leaving four children by her marriage with Klug. Her 
will, which was admitted to probate and under which 
Klug was administrator, contains a provision as follows: 
“I bequeath, devise and give away my personal and indi- 
vidual property as follows: The $500 coming to me from 
my first husband Ferdinand Seegabarth I wish divided be- 
tween my children as follows.” Then follow the terms of 
division. A decree was rendered in the district court in 
favor of the administrator of Mrs. Klug, finding the be- 
quest to her by Seegabarth a lien upon the real estate 
which passed by his will, and foreclosing this lien. 

The first objection urged is that the district court did 
not have original jurisdiction to entertain the action. In 
this connection it is now well settled that the county 
courts have exclusive jurisdiction of all matters of pro- 
bate and plenary powers for the exercise of that jurisdic- 
tion. Reischich v. Rieger, 68 Neb. 348; Williams v. Miles, 
63 Neb. 859. In the first of these cases it is said, among 
other things, in the syllabus: “The county court has ex- 
clusive original jurisdiction of all probate matters, and 
where the relief sought by an action is such as the county 
court, in the exercise of its probate jurisdiction, might 
grant, the district court has no original jurisdiction.” 

Section 16, art. VI of the Constitution, provides: 
“County courts shall be courts of record, and shall have 
original jurisdiction in all matters of probate, settlements 
of estates of deceased persons, appointment of guardians, 
and settlement of their accounts; in all matters relating 
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to apprentices; and such other jurisdiction as may be given | 
by general law.” 

The county court is the court having exclusive original 
jurisdiction over all matters of the probate of wills, the 
appointment of administrators and executors, the admin- 
istration of estates, etc.; but this does not operate to ex- 
clude the jurisdiction of the district court in a case where 
the construction or consideration of a will is incidentally 
involved and the relief demanded does not call for a di- 
rect exercise of probate power. St. James Orphan Asy- 
lum v. Shelby, 75 Neb. 591. Where the purpose of the 
proceeding is to further administration or settlement of 
the estate, to construe a will for the guidance of the ex- 
ecutor or administrator, then the only court having origi- 
nal jurisdiction is the county court; but in the present 
case the purpose of the suit is not to further administra- 
tion, but it calls for the exercise of power not connected 
with the probate of the will or administration of the es- 
tate of Seegabarth. In the case last cited it is said in the 
syllabus: “The original jurisdiction of the district court 
over an action to quiet the title to real estate is not af- 
fected by the fact that incident thereto there is involved 
the construction of a will.” In such a case as this, the 
fact that the construction of a will is involved does not 
exclude the jurisdiction of the district court. In Young- 
son v. Bond, 69 Neb. 356, this court considered the ques- 
tion. A construction of a will by the county court is for 
the information and benefit of the executor and adminis- 
trator only. It does not affect the controversies between 
adverse claimants. 

In Andersen v. Andersen, 69 Neb. 565, it was said in the 
syllabus: “The county court has jurisdiction to construe 
wills for the purposes of the administration and settle- 
ment of estates. But the construction of a will, in such a 
case, is for the information and benefit of the executor or 
administrator only, in order to advise him what course to 
pursue. It will protect him from any charge of malad- 
ministration of the estate, but it adjudicates nothing be- 
yond his rights and liabilities in the execution of his of- 
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. fice; controversies between adverse claimants, under the 
devise, will not be affected thereby.” 

It is also contended that the legacy could not be held a 
charge against the real estate unless such intention could 
be gathered from the will; but it is generally held that 
such intention must be inferred from the gift of a legacy 
followed by the gift of the residue, real and personal, in 
one mass, since otherwise there could be no residue of the 
real estate. 8 Pomeroy, Equity Jurisprudence (8d ed.) 
sec. 1247. 

It is next urged that the suit is barred by the statute of 
limitations. The suit was brought less than ten years af- 
ter defendant became of age, at which time the legacy was 
payable. It follows that, if the intent of the testator was 
to make the legacy a charge upon his real estate, it be- 
came a lien thereon, and the period within which it could 
be enforced is controlled by that section of the statute pro- 
viding for the recovery of real estate, and which is ten 
years. 

It follows that the judgment of the district court is 
right, and it is 

AFFIRMED. 

Lerron and Senewick, JJ., not sitting. 


RoserT Y. LIsco, APPELLEE, Y. WILLIAM HUSMANN ET AL., 
APPELLANTS. 


Firep Aprit 16, 1915. No. 18389. 


Partnership: DissoLurion. Where the defendants held possession of a 
farm under a farm contract and also of certain live stock and farm- 
ing implements, and the evidence shows a breach of the contract 
because the live stock is neglected and mistreated, and farm imple- 
ments unnecessarily injured, and a farm building destroyed, there 
is a sufficient reason for the dissolution of the partnership by the 
judgment of a court. 


APPEAL from the district court for Platte county: 
Georcp H. THOMAS, JuDcE. Affirmed. 
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Albert & Wagner, for appellants, 
Garlow & Long, contra. 


HAmer, J. 

The plaintiff and appellee, Robert Y. Lisco, was the 
owner of a farm, a lot of live stock, and farming imple- 
ments. He entered into a farm contract with the defend- 
ants William and Albert Husmann. After the defend- 
ants had been in possession of the farm, live stock and 
implements for about a year, the plaintiff sued them, seek- 
-ing a dissolution of the contract, a division of the profits, 
and such relief as the contract contemplated might be 
given. There was a finding and judgment for the plain- 
tiff in the district court for Platte county, and from this 
finding and judgment the defendants appeal. 

The contract was entered into on the 28th day of Au- 
gust, 1911. Omitting the signatures, it is as follows: 

“This lease, made and entered into this 28th day of 
August, A. D. 1911, by and between Robert Y. Lisco, of 
' Columbus, Nebraska, party of the first part, and William 
Husmann and Albert Husmann, both of Platte county, 
Nebraska, parties of the second part, Witnesseth: That 
the said party of the first part has this day leased unto 
the said parties of the second part the following described 
real estate, to wit: the southwest quarter of section 26, 
and lots numbered 6 and 7 of said section 26, all in town- 
ship 17, range one west of the 6th P. M. in Platte county, 
Nebraska, from the first day of September to the first day 
of March, 1917. 

“In consideration of the leasing of the premises as afore- 
said, the said parties of the second part covenant and 
agree to pay said party of the first part one-half of all the 
receipts from the grain, hay, stock, etc., raised on said 
premises during the term of this lease, said payments to 
be made at the time of the sale of any such products. 

“The party of the first part and the parties of the second 
part are each to provide one-half of all machinery and 
agricultural implements needed to properly work said 
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place; one-half of all seed needed for seeding purposes; 
one-half of all the horses needed to properly till said land; 
it being the intention of the parties hereto that said first 
party is to furnish the land, and said second parties are 
to furnish and perform the labor necessary to properly 
care for the stock on said farm and to properly till said 
land, and each to share equally in the net proceeds there- 
of, i. e., said Lisco is to receive fifty per cent. of the net 
proceeds and said Husmanns are to receive fifty per cent. 
of the net proceeds. 

“The personal property which is now upon said premi- 
ses, and in which both first and second parties have an 
equal share, is contained in a list hereto attached and 
which is made a part of this contract and marked exhibit 
A. Also the terms noted on said exhibit regarding the 
hay, corn, oats and potatoes is hereby made a part of this 
contract and is so considered by the parties hereto. 

“Should fences need repair, first party is to furnish all 
wire necessary therefor, and second parties are to perform 
all labor and furnish all fence posts; said posts, however, 
to be cut from the above premises. 

“first party reserves one bedroom in the house now on 
said premises, and also reserves the small garden patch 
lying east of the house and inclosed by a fence. 

“It is made the duty of the second parties hereto to 
keep a strict account of the sales of all products of every 
kind and description raised on said farm, and a strict ac- 
count of the sales of all stock sold therefrom, and report 
same to said first party. It is agreed between the parties 
hereto that all money received from the sale of any prop- 
-erty from said farm shall be deposited in the German 
National Bank in the name of Husmann Brothers, and all 
expenses in connection with the operation of said farm 
shall be paid by checks drawn by said Husmann Brothers 
on said bank. 

“All materials needed for the repair of the buildings on 
said place shall be furnished by said first party; the labor, 
however, to be performed by second parties. 
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“Second parties are privileged to cut sufficient wood on 
said premises to properly heat the house thereon, and said 
first party is also privileged to go upon said place to cut 
wood for his use. 

“Second parties agree that at the expiration of this 
lease to yield up possession of the place in as good condi- 
tion as it now is, the usual wear, inevitable accidents and 
loss by fire excepted. In case of the nonfulfilment of any 
of the terms and conditions of this lease, first-party may 
at his election declare this lease at an end. Signed in 
duplicate the day and year first above written.” 

The paper referred to in the contract as exhibit A con- 
tains a list of 5 horses, 1 colt, 22 cows, 8 yearling heifers, 
20 calves, 132 sheep, 1 boar, 3 brood sows, and 5 gilts; 
also, & manure spreader, 2 mowers, a hay rake, a hay 
stacker, a hay sweep, 2 hay racks, 1 hay loader, 1 disc, 1 
plow, 1 cultivator, 1 harrow, 1 weeder, 1 potato planter, a 
potato digger, a potato sprayer, 2 potato shovels, a grind- 
stone, a cream separator, a cream scale, and 5 sets of work 
harness. Each article is valued at a specified price, and 
together all the animals and the machinery and imple- 
ments named are valued at $3,240. There is a further pro- 
vision that the hay is to be measured October 1 at $10 a 
ton, and the oats to be at the market price when tlreshed, 
and the corn to be at the market price when husked, and 
the potatoes to be at the market price when put in the cel- 
lar. It is claimed by the appellants that the parties acted 
upon the theory that the contract was to begin on the 1st 
day of September, 1911; that the defendants took charge 
of the premises and stock at that time. 

The trial took place July 2, 1913, and the case was taken 
under advisement until October 14, 1913, when the court 
found and decreed as follows: “(1) That a valid copart- 
nership existed between the plaintiff and the defendants. 
(2) That the plaintiff is entitled to a dissolution of the 
copartnership agreement and forfeiture of the lease as 
prayed in his petition. (8) That the plaintiff is entitled 
to receive one-half of the assets, and the defendants are 
entitled to receive one-half of the assets, of the copartner- 
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ship. (4) That, in case the plaintiff and defendants fail 
within 60 days to make a division and adjustment of the 
partnership assets, then plaintiff is entitled to have a re- 
ceiver appointed to wind up and adjust the copartnership 
affairs. It is therefore considered, adjudged and decreed 
by the court that the contract of copartnership heretofore 
existing between the plaintiff and the defendants be and 
the same hereby is dissolved and terminated; that the 
lease set forth in the petition be and the same hereby is 
declared forfeited and terminated; that the defendants 
shall render to the plaintiff a strict account of their do- 
ings in relation to the copartnership, and a complete state- 
ment of all personal property disposed of and the proceeds 
therefrom, together with an inventory of all copartnership 
property on hand; that the copartnership assets be 
equally divided between the plaintiff and the defendants, 
and, in case they fail to effect a full settlement within 60 
days from this date, a receiver shall be appointed by the 
court, with power to reduce the copartnership assets to 
cash and wind up and adjust the affairs of the copartner- 
ship; that the defendants be adjudged to pay the costs of 
this action.” , 

The finding is for the dissolution of the agreement and 
the forfeiture of the farm contract; that the plaintiff 
should receive one-half of the assets and the defendants 
one-half of the assets of the copartnership, and, in case of 
failure to make a division that a receiver shall be ap 
pointed to wind up the affairs. The decree forfeits and 
terminates the contract, provides that the defendants 
shall render a strict account in relation to the doings of 
the business, a complete statement of all personal prop- 
erty disposed of and all “copartnership property on 
hand,” that the copartnership assets be equally divided; 
that, in case plaintiff and defendants fail to effect a full 
settlement within 60 days, a receiver be appointed, “with 
power to reduce the copartnership assets to cash and wind 
up and adjust the affairs of the copartnership.” 

The petition alleges the failure to comply with the con- 
tract which is set out in the findings and decree of the dis- 
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trict court. An examination of the evidence seems to sus- 
tain the judgment of the district court. 

One horse got an abscess on his shoulder. This resulted 
in the sweeny. This horse had not been taken care of ac- 
cording to the directions of the veterinary surgeon, and 
the injury was claimed to be permanent because of neg- 
lect. <A colt that was castrated was also neglected and 
suffered because of the neglect. The three mares were 
worked down until they were very thin in flesh and their 
shoulders “were all galded.” These animals seem to have 
been fat and healthy when they were turned over to the 
defendants. It seems that they agreed orally to milk at 
least 12 of the cows. They never did so. They got down 
to milking just one cow. The udders of the cows were 
injured because they were not milked. These cows were 
in good condition when turned over to the defendants. 
There were also 20 calves. There is testimony tending to 
show that the calves were nearly starved. They were kept 
in a lot where there was insufficient grass, and were not 
given alfalfa to eat, although there was plenty there out of 
which they might have been fed. These were all high- 
grade cattle. There were 132 sheep also in good condition 
when turned over to the defendants. They were high- 
grade Shropshire sheep. They were not taken care of, and 
the result was a failure of a crop of lambs. There was a 
sheep shed in which to shelter them, but the defendants 
tore it down. They neglected to give the hogs fresh water, 
and compelled them to drink manure water down by the 
barn. An examination of the evidence shows that the 
farm implements were badly treated. 

It is claimed by the attorneys for the appellants that 
the evidence fails to sustain the finding and judgment of 
the district court. There is something of an attempt to 
‘show that the defendants complied with their contract, 
but we are not able to say that the findings and judgment 
of the district court are wrong. The facts alleged in the 
petition all have testimony tending to support them. 

In Veith v. Ress, 60 Neb. 52, it is said: “It is next con- 
tended that the petition does not state facts sufficient to 
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warrant the court in taking cognizance of the cause. We 
think it does. It shows insolvency, dissension between 
the partners, probability of waste, and necessity for an 
accounting and dissolution.” 

In Carroll v. Cunningham, 73 Neb. 295, there was a de- 
murrer to the petition because it did not state a cause of 
action. It set out that defendant had large “accumula- 
tions of and belonging to the partnership, which he re- 
fuses to account for or make division of in compliance 
with the agreement and the request of plaintiffs * * * 
and which he threatens to sell and dispose of.” There is 
a Similarity in that case to this one, except the specific 
acts of extreme negligence set forth in the instant case. 
The judgment of the district court is affirmed. Plaintiff 
not being entirely without fault, each party is required to 
pay his own costs. 

AFFIRMED. 


Morrissey, C. J., Lerron and Fawcert, JJ., not sitting. 


Srorz BREWING COMPANY, APPELLER, Vv. CARL F. HANSEN 
ET AL., APPELLANTS. 


Finep Apri 16, 1915. No. 18958. 


EXECUTION: APPLICATION oF SurRPLUs. Plaintiff had foreclosed a mort- 
gage upon a tract of real estate belonging to defendant, and was 
also the owner of a judgment rendered in the same court. An 
execution was issued on the judgment and levied upon the real 
estate. The premises were sold to the plaintiff at the execution 
sale; no deduction of liens being made. There was a surplus of 
the proceeds of the sale after paying the execution debt. An ap- 
plication was made by plaintiff to apply the surplus upon the fore- 
closure decree pro tanto, upon which issues were made up and 
a hearing had. Held, that the district court properly decided that 
in equity the creditor was entitled to have the surplus applied upon 
the foreclosure decree. 


APPEAL from the district court for Colfax county: Con- 
RAD HOLLENBECK, JuDGE. Affirmed. 
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F. Dolezal, for appellants. 
George W. Wertz and James W. Hamilton, contra. 


Hamer, J. 

The facts in this case are stated in the former opinion, 
Store Brewing Co. v. Hansen, 89 Neb. 685. The judgment 
was reversed and the case remanded to the district court, 
so as to allow the plaintiff to make a proper ‘application 
to apply the surplus proceeds of the sale upon the fore- 
closure decree and to try any issues raised upon such ap- 
plication. Issues were framed and the cause tried accord- 
ingly. 

The court found generally for the plaintiff on the mo- 
tion, that there was due upon the judgment at the time 
of the sale $576.60, together with costs amounting to $27.35, 
and that at the time of such sale the plaintiff was the 
owner of a judgment of foreclosure against the defend- 
ant in the sum of $1,886.53, which constituted a sec- 
ond lien upon the premises sold under the execution, 
and that no part of the said amount had been paid. 
It was also found that Carl F. Hansen was_insol- 
vent, and that the portion of the sum bid at the execu- 
tion sale which was not consumed by the judgment and 
costs amounted to $657.35, and that this sum should be 
applied by the plaintiff upon its judgment and decree of 
foreclosure, the costs of the proceeding to be taxed against 
the defendant Carl F. Hansen. 

The proceeding was of the nature of an equitable gar- 
nishment. The mortgage was a lien on all of Hansen’s in- 
terest in the property, including his homestead interest, . 
and the surplus proceeds. Hansen is insolvent. He owes 
the brewing company more than $1,800. It would be 
grossly inequitable to allow him to retain the surplus aris- 
ing from the sale. 

The judgment of the district court is 

AFFIRMED. 
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Tony N. MAaRoosis, APPELLANT, V. PETER CATALANO, 
APPELLEE. 


Fitep May 1, 1915. No. 18073. 


1. Affidavit: AcKNOoWLEDGMENT. A notary public who is an attorney 
of record in a pending suit is not a proper officer to take an 
affidavit to be used as evidence on a hearing in the cause. 


2. Garnishment: AcTION AGAINST GARNISHEE: GENERAL DENTAL. Where 
suit is brought under section 8385, Rev. St. 19138, for alleged 
unsatisfactory answer in garnishment, a general denial is a suf- 
ficient answer. 


38. New Trial: Morion: Time. When a party against whom a judg- 
-ment has been entered in the district court files a motion for a 
new trial within three days after the entry of the judgment, and 
during the same term at which the judgment was recovered, but 
the term is adjourned before the court rules thereon, he is entitled 
to a ruling at a subsequent term. 


APPEAL from the district court for Lancaster county: 
WILLarp E. Stewart, Jupen. Affirmed. 


John S. Bishop, for appellant. 
E. G. Maggi, T. S. Allen and H. L. Wilson, contra. 


MorrissEy, C. J. 

Plaintiff recovered judgment in justice court on two 
promissory notes executed by one Will Catalano, the son 
of this defendant. He then caused summons in garnish- 
ment to be served on defendant in this action, who ap- 
peared before the justice, made his answer in garnish- 
ment, and was discharged. Subsequently plaintiff 
brought this suit under section 8385, Rey. St. 19138, for al- 
leged unsatisfactory answer in garnishment. Judgment 
went in favor of defendant, and the plaintiff appealed to 
the district court. On May 7, 1912, judgment was entered 
by default in favor of plaintiff. Within three days there- 
after, and at the same term, defendant filed a motion to 
set aside the judgment. This motion was supported by 
the affidavits of E. G. Maggi and Mrs. C. Blanche Stevens. 


Vou. 98] JANUARY TERM, 1915. 285 


Maroosis v. Catalano. 


Defendant also tendered an answer constituting a general 
denial. Plaintiff filed a motion to strike the affidavit of 
Mr. Maggi because it was sworn to before T. S. Allen, one 
of defendant’s attorneys of record, and to strike the affi- 
davit of Mrs. Stevens because it was sworn to before her 
husband, and to strike the answer because filed out of 
time, that it was a sham pleading, and did not set up a 
meritorious defense. These motions were not ruled on by 
the trial court until the succeeding term, when the motion 
of plaintiff to strike was sustained, and the motion to set 
aside the default judgment was overruled. Defendant 
then filed a motion for rehearing, which the court sus- 
tained. The motion of plaintiff to strike was overruled, 
and the motion of defendant to set aside the default judg- 
ment was sustained. The cause was subsequently tried to 
a jury, and there was a verdict and judgment in favor of 
the defendant. Motion for new trial was overruled, and 
plaintiff appeals. 

A number of errors are relied upon for reversal, but 
special stress is laid upon the rulings of the court in re- 
fusing to strike from the files the affidavits of Mr. Maggi 
and Mrs. Stevens. The record shows that Maggi, who 
subscribed to the affidavit, and Allen, the notary public 
before whom the same was made, were attorneys of record 
for the defendant. Under sections 371-376 of the Code 
(Rey. St. 1913, secs. 7937-7942) and the construction 
thereof in Collins v. Stewart, 16 Neb. 52, Horkey v. Ken- 
dali, 538 Neb. 522, and Malcolm Savings Bank v. Cronin, 
80 Neb. 228, a notary public who is also an attorney of 
record in the case is not a proper party before whom affi- 
davits of this kind may be taken, and the affidavit of 
Maggi ought to have been stricken from the files. Mrs. 
Stevens’ affidavit is attacked because she subscribed the 
same before her husband, who is a justice of the peace, 
and it is contended that it was inadmissible under section 
376 of the Code. This section provides: “The officer be- 
fore whom depositions are taken must not be a relative of 
either party,”.etc. It does not appear that the justice is 
related to either party, and this objection is without merit. 
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With the affidavit of Maggi out of the record, the affidavit 
of Mrs. Stevens remains to support the motion if, indeed, 
it be necessary to support it by affidavit. 

“The vacation of a judgment by default during the term 
at which it is rendered is largely within the discretion of 
the trial court, and presents no grounds for reversal un- 
less there appears to have been a clear abuse of discre- 
tion.” ‘Bigler v. Baker, 40 Neb. 325. The motion to set 
aside the default judgment was made in due season, it was 
directed to the sound judicial discretion of the court, and 
the affidavit of Mr. Maggi may be entirely eistegaded, 
and still the action of the court be sustained. 

Plaintiff also complains that the answer, which is a gen- 
eral denial, is insufficient; but there was only one ques- 
tion to determine, and that was whether the defendant 
had-made a complete and truthful answer in garnishment. 
In fact, we find in the record an affidavit of plaintiff’s 
attorney in which he states that this is the only ques- 
tion. The petition alleged that he did not. By the gen- 
eral denial defendant put this question squarely in issue, 
and it must be said to be a sufficient answer. 

It is also contended that the court is without jurisdic- 
tion to vacate a judgment and grant a new trial after the 
term at which it is entered, and a number of authorities 
are cited. These authorities, however, are not in point, 
and it is not necessary to discuss them. In the instant 
case the motion was filed at the term at which the judg- 
ment was entered, and because the court deferred action 
until the subsequent term it did not lose jurisdiction. In 
Hitchcock County v. Cole, 87 Neb. 48, and other cases 
cited in the brief, the motion was not filed until after the 
adjournment of the term at which the judgment was en- 
tered, and this court has uniformly held that they came 
too late, while in the instant case the motion was duly 
filed during the term. The defendant had taken every 
step necessary to protect his rights, and the power of the 
court was not ended until it ruled on this motion, and it 
did not lose jurisdiction merely by the adjournment of the 
term. 
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Error is assigned on the giving and refusal to give in- 
structions, but, in the view we take of the case, the jury 
were properly instructed, and the judgment is 

AFFIRMED. 


Lerton, Ross and Sepewick, JJ., not sitting. 


CHARLES A. STICKNEY COMPANY, APPELLANT, V. L. E. 
NICHOLAS, APPELLED. 


Fitep May 1, 1915. No. 18079. 


Conditional Sale: Rieut to RECOVER PRICE: DESTRUCTION BY FirE. There 
May be a recovery of the purchase price of personal property which 
has been sold and delivered on condition that the title shall not 
pass until full payment is made, although, without the fault of 
the purchaser, the property is destroyed by fire, when the vendee’s 
promise to pay is absolute, and the contract gives him the right to 
extinguish the vendor’s title by payment of the stipulated price. 


AppreaL from the district court for Merrick county: 
GeEorce H. THoMas, JuDGE. Reversed. 


Elmer E. Ross, for appellant. 
H. F. Allen, contra. 


Morrissey, ©. J. 

Plaintiff, Charles A. Stickney Company, the manufac- 
turer of a gas engine, April 5, 1911, shipped to defendant, 
a retail merchant, a gas engine, under a written contract 
containing the following provision: “Seventh. It is 
agreed that the title to and ownership of all goods shipped 
under this contract shall remain vested in the Charles A. 
Stickney Company, and the goods are to‘be held at all 
times subject to their order until paid for, and if sales are 
made before payment they shall be made only in the regu- 
lar course of business, and the proceeds of all such sales, 
whether cash, book account or notes, are to be held as 
the property of Charles A. Stickney Company in trust as 
collateral security for their benefit, and subject to their 
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order until all obligations arising under this contract are 
fully paid in money, and it is agreed that notes taken by 
the company are not accepted as payment. And it is fur- 
ther agreed that nothing in this clause shall release the 
purchaser from making the payments as herein stipu- 
lated.” The purchase price was not paid, but while the 
property was in the possession of the defendant, and with- 
out fault or negligence on his part, it was totally destroyed 
by fire. Plaintiff brought suit for the purchase price, and 
defendant by answer alleged that under the section of the 
contract above set out, at the time the property was de- 
stroyed, the title was in plaintiff, and he was holding it 
subject to its order. A jury was waived, the cause was 
tried to the court, and, from a judgment for the defendant, 
plaintiff appeals. 

‘There was some correspondence between the parties 
which indicates that the engine did not prove satisfactory 
on a test, and that plaintiff had agreed to send an expert 
to adjust it. However, as each party relies upon that part 
of the contract quoted, the case must be determined solely 
on the construction thereof. The courts are not unani- 
mous, but the weight of authority seems to favor the 
rule that, where goods are sold and delivered upon condi- 
tion that the title is retained in the seller until the pur- 
chase price is paid, the reservation gives the seller only a 
lien upon the property for the amount of the debt. The 
rule is different where there is anything further for the 
seller to do; but where he has delivered the property, and 
he has no option to rescind his contract and retake posses- 
sion, the mere reservation of title for the purpose of secur- 
ing payment of the debt will not defeat his right to re- 
cover where the property is accidentally destroyed. . In 
this case the vendee had possession with full right to sell, 
and any person dealing with him would have acquired 
good title to the property, and the reservation made in the 
contract between the parties merely gave the vendor the 
right to pursue the property until sold in the regular 
course of business, or, in case of sale, to have the funds 
arising therefrom held as a trust fund to secure the pay- 
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ment of the debt. He had no option to rescind, and there 
was nothing further for him to do but to accept payment, 
and it is expressly provided in the final sentence “that 
nothing in this clause shall release the purchaser from 
making the payments as herein stipulated.” The parties 
were able to contract, and this defendant voluntarily as- 
sumed the risk of loss or damage. The loss of the article 
in no manner changes the character of the agreement, and 
the vendee must be held liable for the purchase price. 

In LaValley v. Ravenna, 78 Vt. 152, 2 L. R. A. n. 8. 97, 
the supreme court of Vermont had before it a similar ques- 
tion, and disposed of it in the following language: “The 
question presented, stated broadly, is this: Can there be 
a recovery for property sold and delivered on condition 
that the title shall not pass until full payment therefor has 
been made, when, without the fault of the purchaser, the 
property is destroyed before the price falls due? This 
question we answer in the affirmative. It is true that 
these contracts are sometimes spoken of as ‘executory,’ 
and the purchaser is termed a ‘bailee’”’ * * * but these 
expressions have reference to the strict legal title to the 
property, and should not determine the present question, 
which is one pertaining to an absolute promise to pay. 
And the defendant’s promise to pay was absolute, and was 
made upon a sufficient consideration; for he got just. what 
he bargained for—the uSe, possession and enjoyment of 
the property, with the right to acquire the absolute title 
upon payment of the stipulated price—and this was the 
consideration for his promise. The seller had done all that 
he was to do to or with the property by the terms of the 
contract—all that he was to do at all, except to receive the 
price. And upon that the title passed without further ac- 
tion on the part of either party.” For other cases in 
point, see note to LaValley v. Ravenna, 2 L. R. A. n. s. 97. 

It follows that the judgment of the district court must 
be reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 

Letton and Srepewick, JJ., not sitting. 

98Neb.19 
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BALL ENGINE COMPANY, APPELLANT, V. BENNETT COMPANY, 
APPELLEE. 


Fitep May 1, 1915. No. 18089. 


1. Limitation of Actions: ForzicN CorPorations. The statute of limi- 
tations of this state does not run in favor of a foreign corporation 
while service of summons cannot be had upon it in this state. 


: Foretcn STaTUTES: PLEADING AND Proor. If a party seeks 
to avail himself of the statute of limitations of a foreign state, he 
must both plead and prove the statute. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SurToON, JupGE. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


DeBord, Fradenburg & Van Orsdel, contra. 


Morrissey, C. J. 

Plaintiff, the Ball Engine Company, a Pennsylvania cor- 
poration, in December, 1905, furnished repairs for an en- 
gine to the defendant, the Bennett Company, a Delaware 
corporation, doing business in Omaha, Nebraska. On De- 
cember 3, 1908, the engine was broken, and defendant 
again purchased repairs from the plaintiff, amounting to 
$606.50. The bill fell due on February 15, 1909, and, on 
defendant’s failure to pay, plaintiff brought suit January 
29, 1910. Defendant admitted receipt of the goods, but 
alleged that they were furnished to take the place of de- 
fective parts, and parts broken because of defective parts, 
of an engine manufactured and sold by plaintiff under its 
implied warranty, and that no amount was due thereon; 
and by way of counterclaim alleged that in December, 
1905, cn accident occurred to this engine whereby the 
crosshead was broken, and the defendant purchased a new 
crosshead from plaintiff, and that by implication the plain- 
tiff warranted the same as being reasonably safe for the 
use for which it was to be put and free from defects, that. 
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there was a latent defect in the crosshead, and that the 
defect was so covered up and hidden that it was not de: 
tected by defendant, and that as a result of this latent de- 
fect, on December 3, 1908, the engine was broken, and de- 
fendant suffered damage in the sum of $1,895.92; and there 
was a prayer for judgment. Among other allegations, 
plaintiff's reply contained the following: “For further re- 
ply, plaintiff avers that the alleged cause of action con- 
tained in defendant’s answer as a counterclaim and set- 
off did not accrue within four years next before the com- 
mencement of this action, and therefore is barred by the 
statute of limitations of this state.” The court instructed 
the jury to find for plaintiff for the full amount of its 
claim, but left the jury to determine what, if any, amount 
was due upon the set-off. After crediting plaintiff with 
the full amount sued for, the jury gave a verdict for $1,000 
in favor of defendant. Plaintiff moved for judgment not- 
withstanding the verdict, and this motion was overruled. 

The principal point contended for by the plaintiff is 
that the statute of limitations had run against defend- 
ant’s counterclaim. The defective parts were purchased in 
December, 1905. Defendant’s answer and cross petition 
was first filed in the county court June 7, 1910. It ap- 
pears on the face of the pleadings that plaintiff was a 
Pennsylvania corporation, and the defendant a Delaware 
corporation doing business in Nebraska. The breach of 
. Warranty accrued more than four years before the coun- 
terclaim was asserted. By reply plaintiff pleaded the stat- 
ute of limitations of Nebraska. The record shows the 
plaintiff was at all times a nonresident of this state and 
service of summons could not have been had upon it here. 
_ Defendant could not have brought suit against it on the 
cause of action pleaded, unless we are to hold that it was 
bound to go to Pennsylvania to institute a suit. 

Section 20 of the Code (Rev. St. 1913, sec. 7577) pro- 
vides: “If, when a cause of action accrues against a per- 
son, he be out of the state, * * * the time of his ab- 
sence or concealment shall not be computed as any part of 
the period within which the action must be brought.” In 
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construing this section in Hartley v. Crawford, 12 Neb. 
471, the court said: “ ‘If, when a cause of action accrues 
against a person, he be out of the state, * * * the 
period limited for the commencement of the action shall 
not begin to run until he come into the state,’ etc., applies 
to all personal causes of action, whether they accrue with-. 
in or without this state, or in favor of a resident or a non- 
resident thereof.” 

In Edgerton v. Wachter, 9 Neb. 500, it is held that the 
statute commenced to run at the time of defendant’s re- 
moval with his family into this state. This is followed 
and approved in Minneapolis Harvester Works v. Smith, 
36 Neb. 616. 

This question was before the supreme court of the United 
States in a Nebraska case (Hapress Company v. Ware, 20 
Wall. (U. 8.) 548), and an instruction, which told the jury 
that to bar the action the plaintiff must have been able for 
the full statutory period before suit was brought to have 
sued the defendant in this state, was approved. 

The statute of Kansas is substantially like ours, and 
there it is held: “A foreign corporation is ‘out of the 
state’ within the meaning of section 21 of the Code (Gen. 
St. 1901, sec. 4449), and for that reason cannot avail it- 
self of the statute of limitations of this state.” Wélliams 
v. Metropolitan Street R. Co., 68 Kan. 17, 1 Am. & Eng. 
Ann. Cas. 6. 

It is not necessary to determine, and we do not deter- 
mine, whether the statute of limitations of Pennsylvania 
was available as a defense to, the counterclaim. Plaintiff 
did not plead nor prove that the statute of Pennsylvania 
had run against defendant’s cause of action, and since it 
clearly appears that when the cause of action accrued 
plaintiff was not within the state of Nebraska, and that 
defendant asserted its claim before the statutory period had 
run after plaintiff came within our jurisdiction, the stat- 
ute of limitations had not run against defendant. “Stat- 
utes of other states are regarded as matters of fact, and 
when relied on to support a cause of action or defense must 
be pleaded and proved.” 36 Cyc. 1240. The statute of limi- 
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tations is an affirmative defense, and unless raised it is 
waived. If plaintiff intended to avail himself of the stat- 
ute of a foreign state, it was essential that he both plead 
and prove that statute. He saw fit to plead only the stat- 
ute of Nebraska; and, as it appears that by reason of 
plaintiff's absence from the state the statute had not run, 
it follows that the judgment of the district court is right, 
and must. he 
AFFIRMED. 


Barnes. FAwcerr and HAMER, JJ., not sitting. 


Maupr P. WARRINGTON, ADMINISTRATRIX, APPELLEE, V. 
WILLIAM .A. STEWART, APPELLANT. 


Fitep May 1, 1915. No. 18102. 


1. Appeal: FinpiInc: EXISTENCE oF PARTNERSHIP. In an action for a, 
partnership accounting, where the existence of the partnership is 
denied by one of the alleged partners, the finding of the district 
court that ‘there was a partnership, if supported by the evidence, 
will not be disturbed. 


: ACCOUNTING: MODIFICATION oF DECREE. The findings of the 
district court in making the accounting, in so far as they appear 
to be correct, will not be disturbed; but, where it appears that one 
of the partners has not been given a credit for certain sums of 
money paid by him for the benefit of his deceased partner, such 
credit will be given, and the judgment of the district court, as thus 
modified, should be affirmed. 


ApprEaL from the district court for Dawson county: 
RaLtpH W. Hopart, Jupen. Affirmed as modified. 


H. M. Sinclair and H. A. Cook, for appellant. 
Niles HB. Olson and Wilcox & Halligan, contra. 


Barnes, J. 
Appeal from a judgment in an action for a partner- 
ship accounting. The cause was tried in the district court 
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for Dawson county before Honorable Ralph W. Hobart, 
judge of the Seventeenth judicial district, sitting for Judge 
Grimes, of the Thirteenth judicial district, and resulted in 
a judgment against the defendant for $3,749.89. From 
that judgment defendant has appealed. 

It appears that the defendant and Theodore L. Warring- 
ton in the year 1892 became equal partners in the practice 
of the law at Lexington, Nebraska, and continued in busi- 
ness until the 17th day of January, 1906, at which time 
there was an accounting between them and a settlement of 
their partnership business; that at that time Warrington, 
who was in ill health, went with his wife and one of his 
daughters to the Pacific coast; that he returned some time 
in April, 1906, and from the date of his return until his 
death, which occurred in March, 1911, Warrington occu- 
pied a desk in their old office in Lexington, Nebraska. It 
was Claimed by defendant, Stewart, that the partnership, 
which had existed between himself and Warrington, was 
dissolved and terminated at the time of their settlement 
in 1906, while it was insisted by the administratrix of 
Warrington’s estate that the partnership was never dis- 
solved until Warrington’s death. That issue was resolved 
in favor of the administratrix, and, while the evidence on 
that question was somewhat conflicting, we are not dis- 
posed to disturb the finding and judgment of the trial court 
so far as that issue is concerned. We give full credit to 
the testimony of Judge Sinclair, and it is apparent that 
when Warrington went to the Pacific coast he never in- 
tended to return and engage in the practice of law; but it 
appears that, having in a measure recovered his health, 
he did return, and the partnership was apparently contin- 
ued from the date of his return until his death, and we think 
there is sufficient evidence to sustain the finding of the 
trial court on that question. 

As to the matter of the accounting, the evidence seems 
generally to sustain the findings of the trial judge that 
from January, 1906, until the time of Warrington’s death, 
the firm earned $20,331.64, of which amount Warrington 
received $3,956.65 and Stewart received $16,374.99; that 
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Stewart paid all of the expenses of the business, amount- 
ing to $4,918.56, and that Warrington’s estate should re- 
ceive $7,706.54; that Warrington had received only the sum 
of $3,956.65, leaving a balance due his estate from the part- 
nership of $3,749.89. We find, however, upon an examina- 
tion of the record, that Stewart paid for and on account 
of debts owing by Warrington, and at his request, the 
sum of $1,967.10, consisting of the following items: To 
the First. National Bank of Lexington, $505.15; to Mrs. 
Jane Wilder, $1,376.95; to cash by draft sent to Warring- 
ton at Dayton, Oregon, $85. 

So far as we are able to discover from the record, the 
trial court failed to give Stewart that credit. This would 
leave a balance due from Stewart to the Warrington es- 
tate of $1,782.79. As we view the record, the judgment 
of the district court should be modified to that extent, and 
appellant should recover his costs in this suit. 

As so modified, the judgment of the district court is 

AFFIRMED. 

Fawcett, SEDGWICK and HAMER, JJ., not sitting. 

The following opinion on motion to modify judgment 
was filed September 20, 1915. Judgment modified. 


PER CURIAM. 

The appellee has filed a motion asking the court to mod- 
ify the judgment for the reason that the court in recasting 
the account failed to give her credit for an item of $750 
which she claims was admitted by the appellant to be due 
her. The court permitted the appellant to file a brief in 
answer to this contention. In this brief it is conceded 
that the appellee was entitled to this credit. In addition, 
the brief argues that this court erred in its conclusions up- 
on the evidence and in the amount of its judgment. The 
appellant filed no motion for a rehearing within the time 
fixed, challenging the correctness of the original judgment. 
The adjudication, therefore, became final as to him. 

The evidence supports the appellees contention as to 
the $750 item. She is entitled to have the judgment in- 
creased to that extent. 

JUDGMENT MODIFYED. 
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V. FRANKLIN V. CHARLES C. HESKETT, APPELLANT, JOHN S. 
CRANOR, APPELLEE. 


Fitep May 1, 1915. No. 18118. 


Mortgage Foreclosure: Drrensr: Drrecr or T1TLE. In an action to 
foreclose a purchase money mortgage, when it clearly appears that 
the mortgagor has obtained a good title to the mortgaged premises 
by reason of the fact that he and his grantors have been in the 
open, notorious, exclusive and uninterrupted possession of the 
premises for more than 22 years, claiming adverse to all the world, 
a defect in the paper title of his remote grantor is no defense 
to the foreclosure proceedings. 


APPEAL from the district court for Hitchcock county : 
Harry 8. DuNGAN, JupGr. Affirmed. 


Eldred, Cordeal & McCarl, for appellant. 
Lambe & Butler, contra. 


BARNES, J. 

This was an action of foreclosure. A judgment was ren- 
dered by the district court for Hitchcock county by which 
the defendant John 8. Cranor obtained a decree foreclos- 
ing his mortgage for $1,000 on a certain tract of land in 
that county, and the defendant Heskett has appealed. 

The facts as they appear from the record may be briefly 
stated as follows: One Steinhaus was the owner of the 
west half of the southeast quarter, the southeast quarter 
of the northwest quarter, and the southwest quarter of the 
northeast quarter of section 32, in township 2 north, of 
range 31 west of the sixth P. M., in Hitchcock county, 
Nebraska. He died intestate, and the administrator of his 
estate sold and conveyed the land in question to August 
Anderson, whose deed was recorded April 4, 1888. It may 
be conceded that the deed by which he obtained his title 
was voidable for irregularities in the administrator’s sale. 
Anderson went into possession when he obtained his deed, 
and in March, 1904, conveyed the land by warranty deed 
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to Cranor. In 1907 Cranor conveyed to Heskett, and his 
conveyance contained other lands. Heskett at the time 
gave Cranor a purchase money mortgage for $4,000, due 
September 4, 1910. In June, 1909, Heskett paid Cranor 
all but $1,000 of this indebtedness and gave him a new 
note and mortgage on the land in controversy, due Septem- 
ber 16, 1910, which mortgage was recorded June 8, 1909. 
On December 22, 1909, Heskett and wife gave plaintiff, 
Irranklin, a mortgage on this and other lands for $3,890.10. 
Franklin commenced foreclosure proceedings in February, 
1911, making Heskett and wife and Cranor and wife par- 
ties defendant. Cranor, having moved to Wyoming, was 
served by publication, and a default decree of foreclosure 
was awarded Franklin on May 3, 1911. On November 18, 
1911, Cranor was allowed by the court to open up the 
decree, and thereupon he filed an answer and cross-bill 
praying for a foreclosure of his prior mortgage on so 
much of the land as was described therein. The plaintiff, 
Franklin, and the defendant Heskett filed like replies to 
Cranor’s answer and cross-bill, alleging that the title ac- - 
quired by Anderson, who was Cranor’s grantor, was void 
tor irregularities; that plaintiff Franklin had obtained 
quitclaim deeds from the heirs of Steinhaus. Heskett al- 
leged that Franklin had ousted him from possession, and 
that the title to the Steinhaus land conveyed by Cranor to 
him had failed. Both prayed that Cranor’s mortgage be 
canceled. Cranor by his reply alleged, among other things, 
that he and his immediate grantor, Anderson, had been 
in the open, notorious, exclusive and adverse possession 
of the Steinhaus land from April 4, 1888, until he con- 
veyed it to Heskett, and that the deed by him to Heskett 
conveyed a good and perfect title. The reply also con- 
tained an allegation of conspiracy on the part of Frank- 
lin and Heskett to deprive him of his rights under his 
mortgage. The cause was tried upon the issues thus joined, 
and resulted in findings and a decree in favor of Cranor 
foreclosing his mortgage. 

It thus appears that the controlling issue in this case 
is one of fact, and the real question to be determined is: 
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Did Anderson and Cranor have the open, notorious, ex- 
clusive and adverse possession of the land in question a 
sufficient length of time before it was conveyed to Cranor 
to give him a good title thereto? 

It appears from the testimony that August Anderson 
purchased the Steinhaus land at administrator’s sale in 
the spring of 1888, and received a deed therefor, which was 
recorded in April of that year. The witnesses Phillips, 
Knobbs, Brennan, and Josephine Anderson, his widow, all 
testified that he took possession of the land and broke a 
part of it in the year 1888, and fenced all of it the follow- 
ing season; that he continued in uninterrupted possession 
of the land and paid the taxes thereon until he sold it to 
Cranor in 1904. The testimony also shows that Cranor 
took possession of this and other lands and remained in 
possession until he sold to defendant Heskett in 1907; that 
Heskett has remained in the uninterrupted possession of 
it ever since that date. While there were irregularities in 
the administrator’s sale to Anderson, he took possession un- 
der color of title, and the evidence is clear and convinc- 
ing that he and his grantees, Cranor and Heskett, have 
been in the open, notorious, adverse and exclusive posses- 
sion of the Steinhaus farm for more than 22 years. It 
appears that plaintiff, Franklin, in the year 1911 obtained 
quitclaim deeds from the two Steinhaus heirs for the sum 
of $1 each, but Franklin has never disturbed Heskett in 
his possession. Such being the case, Heskett’s allegation 
of disseizin was not sustained. It seems clear that the 
title which Heskett obtained from defendant Cranor is 
valid, and therefore he had no defense to the $1,000 mort- 
gage given by him to Cranor. 

The judgment of the district court was clearly right, 
and is 

AFFIRMED. 


LYITON, SEDGWICK and HAMER, JJ., not sitting. 
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CHARLES H. BROWN, APPELLANT, V. DouUGLAS COUNTY ET 
AL., APPELLEES. 


Fitep May 1, 1915. No. 18138. 


1. Taxation: RaiszE of VALUATION. A county board of equalization 
cannot raise the assessed valuation of the real estate of an indi- 
vidual taxpayer without a complaint and without notice to the 
person affected thereby. 


: IntecaL Levy: InguncTion. So much of the taxes as are 
levied upon the valuation above that fixed by the county assessor 
is void, and its collection may be enjoined. 


APppEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Reversed with directions. 


Francis A. Brogan, for appellant. 


Benjamin 8S. Baker, George A. Magney, W. C. Lambert 
' and Charles Haffke, contra. 


William Baird & Sons, amici curie. 


BARNES, J. 

This was a suit in equity to enjoin the county treasurer 
of Douglas county from attempting to collect certain taxes 
alleged to have been assessed and levied upon the west half 
of lot 4, in block 118, in the city of Omaha. A demurrer to 
plaintiff’s petition was sustained; he refused to further © 
plead; his action was thereupon dismissed, and he has 
brought the case here by an appeal. 

It was alleged in the petition, in substance, that the 
county assessor of Douglas county, on the second Monday 
in June, 1912, completed his assessment rolls of the taxa- 
ble property in said county and filed the same with the 
county clerk, and by his assessment valued the west half of 
lot 4, block 118, in the city of Omaha, at the sum of 
$170,000; that thereupon said valuation became and was 
the only lawful valuation of said property for taxation un- 
less and until the same was changed by the county board of 
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equalization in the manner provided by law. It was fur- 
ther alleged that the county board of equalization of Doug- 
las county convened on the 1lith day of June, 1912, ad- 
journed from day to day, terminated its session on the 
3d day of July of that year, and adjourned to await the 
action of the state board of equalization; that at the close 
of the said meeting the said county board of equalization 
immediately before adjournment pretended to adopt a res- 
olution purporting to raise the valuation of the plaintiff’s 
premises, for the purposes of assessment, from the sum of 
$170,000 to the sum of $180,000, thereby making an in- 
crease in the valuation of said property, for the purposes 
of assessment and taxation, of $10,000; that the action 
taken by the said board was taken without any notice to 
the plaintiff, although he resided in the city of Omaha and 
was actually in said city at the time, which fact was well 
known to the said board, and no attempt was made to 
give plaintiff notice of the action of the said board, and, 
without giving him any opportunity to appear before the 
board and show cause why said valuation was excessive, 
and by adjourning the said meeting, prevented a hearing 
on their said action. It was alleged that the action of the 
board of equalization was contrary to the terms of the 
statute and without authority of law, and was wholly null 
and void; that said increased valuation was reported to 
the state board of equalization; that said state board cer- 
tified the increase to the county clerk of Douglas county; 
that taxes were levied on such increased valuation and were 
extended upon the tax lists of said county, and that the 
county treasurer was proceeding and attempting to collect 
the said taxes. Plaintiff offered to pay all taxes levied on 
the true valuation of $170,000, and prayed for an injunc- 
tion restraining the county authorities from collecting or 
attempting to collect so much of the taxes as were as- 
sessed and levied upon the increased valuation of $10,000. 
In short, the petition stated sufficient facts to entitle the 
plaintiff to the relief prayed for, if the action of the board 
of equalization in increasing the valuation of plaintiff’s 
property was void and was taken without authority of law. 
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The proceedings, of which complaint was made, were had 
under the provisions of the Compiled Statutes of 1911. By 
section 116, art. I, ch. 77, Comp. St. 1911, it was provided: 
“The precinct assessors shall complete their assessment 
rolls, schedules, lists and returns, and deliver the same 
to the county assessor for revision, not later than the last 
Monday of May in each year. The county assessor shall 
complete his revision of the same and shall file them with 
the county clerk on or before the second Monday of June 
of each year.” It was provided by section 120: ‘The county 
board, the county assessor and county clerk, shall consti- 
tute the county board of equalization, and the county clerk 
shall be the clerk of said board.” By section 121, it was 
further provided: “The county board shall hold a session 
of not less than three and not more than twenty days for 
the purpose contemplated in this section, commencing on 
the first Tuesday after the second Monday of June each 
year, and shall: First. Fairly and impartially equalize 
the valuation of the personal property of the county, and 
to that end shall, on the application of any person who 
imay deem himself aggrieved, or who shall complain that 
another is assessed too low, review the assessment and cor- 
rect the same as shall appear to be just. Second. At its 
meeting in 1912, and every second year thereafter, equalize 
the valuation of real property of (the county) by raising 
the valuation of such tracts and lots as are assessed too 
low, and by lowering the valuation of such tracts and lots 
as are assessed too high; but in cases of evident error of 
assessment or of apparent gross injustice in overvaluation 
or undervaluation of real property the county board of 
equalization may at any of its annual meetings consider 
and correct the same by raising after due notice has been 
given to the interested party or parties or by lowering the 
assessed valuation of such real property. * * * Third. 
Ascertain whether the valuation in one township, precinct 
or district bears just relation to all townships, precincts, or 
districts in the county; and may increase or diminish the 
ageregate valuation of property in any township, precinct 
or district, by adding or deducting such sum upon the hun 
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dred as may be necessary to produce a just relation between 
all the valuations of the property in the county. It may 
consider lands, village and city lots and personal prop- 
erty, and different classes of personal property, except 
property assessed or valued by the state board of equaliza- 
tion and assessment, separately and determine a separate 
rate per cent. of addition or reduction for each of said 
classes of property aS may be necessary to adjust the 
equalization thereof. Fourth. Adjust assessments for the ~ 
county by raising or lowering the assessment of any per- 
son as to any or all the items of his assessment in such 
manner as to secure the listing of property at its actual 
value and the assessment of property at its taxable value. 
But in no case shall the assessment of any person be raised 
by the board until such person, or his agent, shall be pre- 
viously notified, if such person or his agent be found in 
the county. Fifth. Also add to the assessment rolls any 
taxable property not included therein, assessing the same 
in the name of the owner thereof as the assessors should 
have done, but no personal property shall be so added un- 
less the owner thereof is previously notified, if he be found 
in the county.” 

It appears that the assessed valuation of plaintiff’s prop- 
erty was raised in the amount of $10,000, without any no- 
tice to him whatever, and without any complaint made by 
any one that his property was assessed too low. It also ap- 
pears, and is admitted by the demurrer, that the board of 
equalization increased the valuation of the plaintiff’s prop- 
erty as the last act performed by it before adjournment, 
and that plaintiff never had any notice of such increase un- 
til after such adjournment, and was afforded no opportu- 
nity to appear before the board and show cause why such 
increased valuation should not be made. 

It is the plaintiff’s contention that the district court 
erred in sustaining the demurrer to his petition and dis- 
missing his cause of action. The county board of equaliza- 
tion can only exercise such powers as are expressly granted 
by statute, and when the law prescribes the mode they 
must pursue in the exercise of these powers, it excludes 
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all other modes of procedure. Sioux City & P. R. Co. v. 
Washington County, 3 Neb. 30. The board of equaliza- 
tion is simply what its name imports, a board for the 
equalization of values in certain cases. It possesses no 
powers save those conferred by statute. State v. Dodge 
County, 20 Neb. 595. A county board cannot change an 
assessment without notice having first been given to the 
party affected. State v. Edwards, 26 Neb. 701; Grant v. 
Bartholomew, 57 Neb. 673. In the case last cited it was 
said: “A board of county commissioners, sitting as a 
board of equalization, without notice to the landowner and 
without a complaint that his real estate was assessed too 
low, raised the value placed thereon by the assessor. Held, 
that the board was without jurisdiction and its action a 
nullity.” Where an assessment has been duly made and 
returned, the property owner may rest securely upon such 
assessment, unless a complaint is filed against him before 
the board of equalization and evidence given in support of 
the complaint, tending to show that his assessment should 
be increased. Dixon County v. Halstead, 23 Neb. 697. 
The valuation of property made by the proper assessing 
officer is presumed to be correct, and the burden is upon 
those attacking the same before the board of equalization 
to show that it should be assessed at a higher rate. Woods 
v. Tincoln Gas & Electric Light Co., T4 Neb. 526. In Grant 
». Bartholomew, supra, it was held that, where a board of 
equalization illegally raised an assessment, “only so much 
of the tax as arose out of the difference between the valua- 
tion placed upon the property by the assessor and the value 
attempted to be placed thereon by the board of equalization 
is illegal.” It was also held that the action of the board 
of equalization in raising the assessor’s valuation without 
notice to the landowner does not vitiate the assessment 
made by the assessor. In Spiech v. Tierney, 56 Neb. 514, 
it was held: ‘Where a board of equalization, without au- 
thority, increases the valuation of real estate as fixed by 
the assessor, the taxes apportioned against such real es- 
tate will be valid only to the extent that they are based on 
the original assessment.” Many other cases have been de- 


304 NEBRASKA REPORTS. [Von. 98 


Brown v. Douglas County. 


cided by this court along the same line, which we deem it 
unnecessary to refer to. ; 

It is contended by the appellee that plaintiff’s remedy 
in this case was by appeal from the action of the board 
of equalization, and not by injunction. It is apparent 
from the allegations of the petition that an appeal would 
have afforded the plaintiff no remedy. No opportunity was 
given him to make complaint and have a hearing before 
the board of equalization. We have frequently held that, 
on appeal from an order of the board of equalization in 
the matter of assessment of property for taxation, the cause 
must be tried on the questions raised by the complaint be- 
fore that tribunal. Nebraska Telephone Co. v. Hall Coun- 
ty, T5 Neb. 405; First Nat. Bank v. Webster County, T7 
Neb. 813; State Bank v. Seward County, 95 Neb. 665. 

AS we view this question, the contention that the Stat- 
utes of 1911 gave to the board of equalization the en- 
larged power which authorized it to increase the valua- 
tion of the property of the individual taxpayer without 
complaint and without notice is unsound. The court erred 
in sustaining the demurrer to plaintiff’s petition and dis- 
missing his action. 

The judgment of the district court is reversed and the 
cause remanded, with directions to award the plaintiff 
the relief prayed for in his petition. 

REVERSED. 

SEDGWICK, J., concurs in the conclusion. 


Hamer, J., not sitting. 


VoL. 98] JANUARY TERM, 1915. 805 
Kuykendall v. Douglas County. 


ANNIB KUYKENDALL ET AL, APPELLANTS, Y. DOUGLAS 
COUNTY ET AL., APPELLEES. 


Frvep May 1, 1915. No. 18147. 


The opinion in Brown v. Douglas County, ante, p. 299, is followed and 
approved. 


AprraAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupcr. Reversed with directions. 


Brogan & Raymond, for appellants. 


George A. Magney, Benjamin 8. Baker, John A. Rine, 
W. C. Lambert, L. J. TePoel and Charles Haffke, contra. 


BARNES, J. 

This was an action to restrain the collection of that part 
of the taxes assessed and levied on an increased. valuation 
of plaintiff’s real estate in Douglas county, situated in the 
city of Omaha. 

The facts alleged in the petition were identical with those 
contained in the opinion in Brown v. Douglas county, ante, 
p. 299, except as to the description of the premises and the 
amount of increased valuation. A demurrer to plaintiff's 
petition was sustained by the district court and plaintiffs 
action was dismissed. The appeal in this case is ruled by 
our opinion in Brown v. Douglas County, ante, p. 299. 

The judgment of the district court is reversed, with di- 
rections to grant the plaintiff the relief prayed for in her 
petition. 

REVERSED AND REMANDED. 

Hamer, J., not sitting. 


98Neb.20 ¢ 
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WILLIAM H. BEDELL ET AL., APPELLEES, V. WILLIAM BERGER 
ET AL., APPELLANTS. 


Fivep May 1, 1915. No. 18140. 


Evidence examined, and found sufficient to sustain the judgment. 


APPEAL from the district court for Dawson county: 
HANSON M. GRIMES, JuDGE. Affirmed. 


Rhea & Hanlen, for appellants. 
E. A. Cook, contra. . 


BARNES, J. 


This. was an action in the district court for Dawson 
county for damages for a breach of defendants’ contract 
to convey to plaintiff a good title to lot 3, in block 5, of 
Ehmens subdivision to the city of Gothenburg, in Dawson 
county, Nebraska. The plaintiff recovered judgment for 
$290.58, and the defendants have appealed. 

It appears that the plaintiff and the defendants entered 
into a written contract by which the defendants, upon the 
payment of the purchase price, agreed to convey the lot 
above described to plaintiff. Plaintiff went into posses- 
sion of the lot and made all of the payments but one, when 
it was discovered that defendants did not have title to the 
lot and could not make the conveyance. The evidence 
shows that plaintiff made frequent demands upon the de- 
fendants to complete their title and convey the lot to him, 
but defendants neglected and refused so to do; that there- 
upon the plaintiff proceeded to secure the outstanding title 
at an expense of over $300. The defendants refused to re- 
imburse him for the money so expended. ‘ 

There is no substantial conflict in the evidence, and the 
judgment of the district court is 

AFFIEMED. 


Ross, SEDGWICK and HAMer, JJ., not sitting. 
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P. F. BROPHY, APPELLEE, V. FAIRMONT CREAMERY COMPANY, 
APPELLANT. 


Ficep May 1, 1915. No. 18042. 


1. Corporations: SERvicE or Summons: “Manacine Acent.” An agent 
of a domestic corporation, whose principal place of business is in 
another county in this state, whose contract of employment de- 
mands of him the exercise of judgment and discretion in the busi- 
ness affairs of his principal, and who has charge of the property 
and business of his principal in the locality where he is stationed, 
is “a managing agent,’ upon whom service of summons may .be 
made. 

2. Landlord and Tenant: Destruction oF PREMISES: LIABILITY OF 
Tenant. A tenant may, if guilty of negligence in their care, be 
liable to his landlord for the loss of the leased premises by fire, 
even though the lease contains a provision that at the end of the 
term he shall yield possession “subject to loss by fire.” 


APPEAL from the district court for Lancaster county: 
P, JAMES COSGRAVE, JUDGE. Affirmed. 


Hainer & Craft, for appellant. 
George W. Berge, contra. 


Letron, J. 

Action for damages by a landlord against a tenant for 
the negligent destruction of the leased premises by fire. 
Plaintiff recovered, and defendant appeals. 

Plaintiff was the owner of a one-story frame store build- 
ing in Panama, Nebraska, which was leased to defendant 
for a year. Defendant was largely engaged in the busi- 
ness of purehasing butter, eggs, poultry and cream, and the 
building was used as one of its purchasing stations: The 
petition charges, in substance, that on account of the care- 
lessness and negligence of the agents of the defendant while 
acting within the scope of their employment the building 
caught fire and was totally destroyed; that there was no 
insurance on the building, and that the same was a total 
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loss, and the plaintiff has been damaged in the sum of 
$1,000. ; 

The first defense is that the court had no jurisdiction, 
for the reason that defendant is a Nebraska corporation 
having its principal place of business in Douglas county; 
that it has no place of business in Lancaster county nor 
managing agent therein; and that Samuel Johnson, upon 
whom the summons was served, was not its managing 
agent nor an officer. of defendant, but a mere laborer. 

For a second defense it pleads a provision of the lease 
by which it took the building subject “to the usual wear, 
inevitable accident, and loss by fire,” and denies that it 
was guilty of negligence. 

1. The evidence shows that the business at Panama was 
supervised by a manager at Crete, Nebraska. The duties 
of the person in charge.at Panama were to purchase cream, 
butter, poultry and eggs, to pack or crate the purchases, 
and to ship according to defendant’s directions. The prices 
to be paid were fixed at headquarters and communicated 
to the buyer at Panama. Poultry was graded as to age and 
size. When a farmer brought poultry to the substation, it 
was the duty of the buyer to fix the grades of the fowls 
tendered and to pay for them at the prices fixed. It was 
also his duty to test all cream taken in and to pay for it 
according to the result of the test. Payment was made by 
drafts drawn upon the Fairmont Creamery Company, pay- 
able to the seller, and signed by the person in charge “for 
the Fairmont Creamery Company.” The drafts were us- 
ually cashed at the local bank. Under this state of facts 
the conduct of the business required judgment and discre- 
tion, and under our former holdings Johnson was the 
managing agent of defendant at Panama. Service was 
properly had upon him. Porter v. Chicago & N. W. R. 
Co., 1 Neb. 14; Ord Hardware Co. v. Case Threshing Ma- 
chine Co., 77 Neb. 847. 

2. It is difficult to determine the cause of the fire. Plain- 
tiff claims that there is sufficient circumstantial evidence 
to sustain a finding that the fire occurred on account of the 
carelessness of the agent of defendant in charge of its busi- 
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ness there, which, of course, defendant denies, and on its 
part insists that the evidence is not sufficient to sustain 
the verdict. It also contends that the court erred in ad- 
mitting testimony as to various statements made before 
and after the fire by Baker, the man in charge of the busi- 
ness. It is argued that these statements were no part of 
the res geste, and therefore inadmissible. Our attention is 
called to the case of Ohio & M. R. Co. v. Stein, 183 Ind. 
243, 19 L. R. A. 733, where it was held that, where certain 
evidence was erroneously admitted, it should be presumed 
to be prejudicial, and, unless this presumption was re- 
butted, the judgment should be reversed.. This is not the 
rule in this state, and is directly opposed to section 77138 
Rey. St. 1918. The statements of Baker as to which the 
most serious complaints are made are admissible, for the 
reason that they were declarations of the agent concerning 
his conduct, and were so closely connected in time with 
the acts charged as negligence that they must be poneie: 
ered as a part of the res geste. 

The conversation had with the witness Snyder, which 
was had the day before the fire started, is relevant and 
material, not on account of its being an admission con- 
cerning any act of Baker’s or a threat, but merely as in- 
dicating a negligent and careless state of mind on his 
part. Its value as evidence was for the jury. 

The statement made to Johnson two or three days after 
the fire was in the main self-exculpatory and could not be 
prejudicial. The other part of the statement, that Baker 
remembered candling the eggs, could not be prejudicial, 
since it was undisputed that Baker had said at the time 
he left the store, a few minutes before the fire, that he had 
done so. 

It is next assigned that plaintiff’s counsel was guilty of 
improper conduct because he commented upon the absence 
of Mr. Baker as a witness. This was within the limits 
of legitimate argument. The absence of a material wit- 
ness may usually be commented upon. 

It is a close question whether the evidence is sufficient 
‘to sustain the verdict; and yet, when the whole testimony 
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is taken together, there are a number of circumstances 
which seem to justify the jury in finding that the negli- 
gence of Baker was the cause of the fire. We do not feel 
justified in setting aside the verdict for the reason that it 
is not sustained by the evidence. 

The judgment of the district court is 

AFFIRMED. 
SEDGWICK, .J., dissents. 


Fawcett, J., not sitting. 


JOSEPH A. WYNEGAR, APPELLANT, V. GEORGE DOBSON ET AL., 
APPELLEES. 


Firep May 1, 1915. No. 18103. 


Appeal in Equity: ArrirmaNnce. In an action in equity, where the evi- 
dence is conflicting, the findings of the trial court, based upon the 
testimony of witnesses who appeared in person before it, are enti- 
tled to consideration, and may, in a doubtful case, determine 
whether the plaintiff has sustained the burden of proof necessary 
to entitle him to the relief prayed. 


APPEAL from the district court for Butler county: 
GEORGE F. CoRcORAN, JUDGE. Affirmed. 


C. M. Skiles, for appellant. 
Matt Miller, contra. 


LETTON, J.’ 

Action to quiet title. Defendants prevailed, and plain- 
tiff appeals. 

The petition, in substance, alleges that on July 1, 1902, 
one McCarty, a resident of Lincoln, owned five lots in the 
village of Ulysses, Butler county; that on that day he 
executed a quitclaim deed to Godfrey Rihart; that Rihart 
paid $5 down, and was to pay the balance of the purchase 
price, amounting to $10, within 60 days from date; that the 
deed was placed in the hands of one Lord, with the agree- 
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ment that if the balance was not paid within that time the 
deed was to be returned to the grantor, and the $5 paid 
considered as rent; that Rihart failed to pay the amount, 
and his interest in the property was thereby forfeited; that 
a long time afterwards, and after Rihart ceased to claim 
any interest in the lots, McCarty and his wife executed 
a warranty deed of the premises to Joseph A. Wynegar, the 
plaintiff, and delivered it to defendant Dobson, with in- 
structions to deliver it to plaintiff; that Dobson failed so 
to do; that afterwards Dobson, without authority, obtained 
possession of the quitclaim deed to Rihart, and that Ri- 
hart executed and delivered to him a quitclaim deed on 
the 2d of January, 1908; that both of these were recorded, 
and both defendants knew at the time of these transactions 
that the plaintiff was the owner of the premises; that after- 
wards McCarty executed and delivered to plaintiff an- 
other warranty deed on the 28th day of April, 1909, which 
was recorded after the other deeds. The petition alleges 
that the plaintiff went into possession of the premises by 
virtue of the deeds made by McCarty and has ever since 
been in possession. 

The answers deny that the deed to Rihart was placed 
in escrow with Lord, allege that Rihart purchased the lots 
for the sum of $25, and under the agreement made took 
possession of the same, fenced them, and continued in pos- 
session from 1897 till about the 2d of January, 1908; that 
the deed from McCarty to Rihart was placed in escrow in 
the hands of the First Bank of Ulysses, to be held until he 
paid the balance due; that Rihart paid $10 on the deed 
at the time of purchase, afterwards paid the balance, and 
the deed was delivered to him by the bank; that he after- 
wards conveyed the premises to defendant Dobson; that 
the conveyance from McCarty to Wynegar was made with 
full knowledge that Rihart was the owner and in posses- 
sion of the lots, and that the recording of that deed creates 
a cloud upon defendants’ title. There is a prayer for af- 
firmative relief. 

The evidence on behalf of each party sustains, in the 
main, his respective plea. There is a direct conflict in the 
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testimony, and there is very little evidence as to the sur- 
rounding circumstances which aids the court in determin- 
ing the truth or falsity of the several stories. The evidence 
of Mr. Lord was not taken, and McCarty and Rihart flatly 
contradict each other as to the original agreement. Wyne- 
gar procured possession from Rihart by agreement. It 
was asserted that Rihart disclaimed ownership more than 
once, but this he denies. The trial court had the advan- 
tage of seeing the witnesses and hearing them testify, and 
its judgment as to their credibility is worthy of considera- 
tion. 

It was for the plaintiff to sustain the burden of proof. 
We are unable to say that he has done so by a preponder- 
ance of the evidence, especially in view of the result, 
reached by the district court. This being the case, the 
judgment of the district court should be, and is, 

AFFIRMED. 


Fawcert, SepGwick and Hamer, JJ., not sitting. | 


WILLIAM HAUENSTINE, APPELLANT, V. FLORA J. BARNETT, 
APPELLEE. 


Fitep May 1, 1915. No. 18110. 


1. Appeal: Harmiess Error. One cannot complain of the giving or 
refusing of instructions upon an issue of settlement, where the 
finding of the jury that no settlement took place is in his favor. 


: Issues. Where a general denial has been filed in a justice 
court to an action for wages, an answer in the district court on 
appeal alleging facts tending to contradict the allegations of the 
petition that there is a balance due does not change the issues 
tried below. 


APPEAL from the district court for Gage county: Lran- 
DER M. PEMBERTON, JuDGE. Affirmed. 


S. D. Killen, for appellant. 


Sackett & Brewster, contra. 
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Lerron, J. 

Action to recover a balance alleged to be due for wages. 
Plaintiff recovered a judgment for the sum of $1, and has 
appealed. The action was originally brought in justice 
court. In the bill of particulars plaintiff sued for $138.40 
“as money due and unpaid on account of work and labor 
done and performed for defendant at defendant’s request,” 
attaching an itemized statement amounting to $678.45, 
and not itemizing any credits. 

The answer in that court pleaded, first, a settlement; 
and next a general denial. When appealed to the district 
court a petition was filed which pleaded a specific agree- 
ment in detail. For answer the defendant denied that she 
entered into an agreement as set forth, but alleged that the 
plaintiff was employed by her from January 1, 1909, to 
February 15, 1909, at $50 a month; from February 15, 
1909, to June 1, 1909, at $65 a month; from June 1, 1909, 
to November 11, 1909, at $50 a month; and that she had 
paid plaintiff $569.16 in full of all services, and pleaded a 
satisfaction and discharge. 

The brief of appellant is not prepared in accordance 
with rule 12 (94 Neb. XI) of this court. The court is 
therefore under no duty to consider it; but it sufficiently 
appears that error is assigned upon the overruling of a 
motion to strike part of the allegations of the answer, be- 
cause it sets up new issues from those tried below, and that 
complaint is made as to instructions of the court with ref- 
erence to the plea of accord and satisfaction. 

The evidence was in direct conflict; plaintiff testifying 
that he was to receive $65 a month until September 1, and 
$75 a month thereafter. Defendant testified he was to re- 
ceive $65 indefinitely, and that on June 1 his wages were 
reduced to $50, at which wage he continued to work, and 
that he has been paid all that was due. The jury found for 
plaintiff, and assessed his recovery at the sum of $1. The 
instructions complained of relate to the matter of settle- 
ment. Since the jury found there was no settlement, no 
prejudice to the plaintiff could result from the giving of 
these instructions. 
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The only question presented of any moment is whether 
the court erred in refusing to strike part of the allegations 
in the answer as raising a new issue from that tried in 
justice court. The petition filed by plaintiff in the district 
court pleaded a contract in more specific terms than that 
filed in the justice court. The answer met the more speci- 
fic allegations by entering into equal detail. No answer is 
required in justice court, and an answer in district court’ 
alleging facts tending to contradict the allegations of the 
petition that there is a balance due, though in greater de- 
tail than that filed below, does not change the issues. 

The main issue was a question of veracity between the 
plaintiff and the defendant. This has been settled by the 
jury, and we are not entitled to interfere. 

The judgment of the district court is 

AFFIRMED. 


BaRNES, Fawcerr and HAMeEr, JJ., not sitting. 


Louis Lorn, ASSIGNER, APPELLANT, V. ESTATE ofr THOMAS 
HUSTON, APPELLEE. 


Firep May 1, 1915. No. 18113. 


1. Partnership: JupGMENT: ASSIGNMENT BY SURVIVING PartNer. On 
the dissolution of a partnership by the death of one of its members, 
the control of the assets vests in the surviving partner. He has 
power to assign a judgment belonging to the partnership, and the 
fact that the assignment is not executed in the name of the part- 
nership, but only in the name of the individual partner, is not 
material. 


2. Executors and Administrators: PAYMENT oF CLAIM: SUFFICIENCY OF 
Evinence. Evidence set forth in the opinion held sufficient to sus- 
tain the defense of payment. 


AppEAL from the district court for Adams county: 
Harry 8S. DuNGAN, JuDGE. Affirmed. 


J. EH. Willits, for appellant. 
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Snider & Bruckman, contra. 


Lerron, J. 

A claim was filed by Louis Loeb, assignee, in the county 
court of Adams county against the estate of Thomas Hus- 
ton, deceased. The claim consisted of a judgment ren-. 
dered against the deceased on October 10, 1888, for $229.57, 
‘including costs and interest, upon a note given by one 
Alexander Rutherford to Huston, and afterwards indorsed 
in blank by Huston. Rutherford was not made a party, ° 
and the judgment was against Huston as indorser. The 
action was brought by “Abraham Loeb and Emil Lindner, 
administrator of the estate of Samuel Hirsch, deceased, 
doing business under the firm name of Loeb & Hirsch.” 
The assignment is as follows: “In the County Court of 
Adams County, Nebraska. Abraham Loeb and Emil Lind- 
ner, Adm’r of the Estate of Samuel Hirsch, deceased, 
Plaintiffs, v. Thomas Huston, Defendant. Assignment 
of Judgment. For a valuable consideration I hereby as- 
sign the judgment rendered in the above entitled case in 
the county court of Adams County, Neb., on the 10th day 
of Oct., 1888, the amount of said judgment being $229.57, 
and the costs being $4.25, and which said judgment is re- 
corded in county court docket 3, at page 205, to Louis Loeb. 
Witness my hand this 26th day of March, 1900. Loeb & 
Lindner, by A. Loeb.” 

The claim was allowed in the county court, but an ap- 
peal was taken to the district court, where issues were 
properly framed. The petition alleged that Abraham Loeb 
is the surviving partner of Loeb & Hirsch, a copartnership, 
and that the judgment vested in him as such surviving 
partner, with power to dispose of the same; that Lindner 
was a nominal party only, and has since made his final 
report; that Abraham Loeb is the real party in interest; 
and pleads the assignment and the nonpayment of the 
judgment. The defendant denied the assignment of the 
judgment; pleaded that the judgment was dormant, that 
it is barred by the statute of limitations, and that it was 
fully paid. The case was tried to the court without the 
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intervention of a jury. The court found that the execution 
of the assignment was not sufficient to vest the title in 
Louis Loeb, and also found generally for the defendant and 
against the plaintiff. Judgment was rendered dismissing 
the case. 

Plaintiff proved the judgment and the execution of the 
assignment by Abraham Loeb. For the defense it was 
shown that a claim was filed by Abraham Loeb against the 
estate of Alexander Rutherford for $275 upon the same 
note as that upon which the judgment is based; the note 
being for $200 with 10 per cent. interest from May 27, 
1887. The judgment was rendered October 10, 1888. On 
the 12th day of October, 1889, Rutherford for a considera- 
tion of $275 executed a chattel mortgage on certain prop- 
erty, the name of the mortgagee being written as follows: 
“Loeb & Hirsch’—a line drawn through these words, and 
“Abraham Loeb” written directly thereafter. Rutherford 
on July 10, 1888, also executed another chattel mortgage 
to Loeb to secure $110 due the 1st day of November, 1889. 
There was also found amoug the papers of this estate a 
receipt dated August 19, 1890, as follows: “Received of 
i. J. Taylor, Adm’r of Rutherford Estate, the sum of 
$396.45 in notes as payment of mortgage debt. (Signed) 
A. Loeb.” The final report of the executor shows that he 
was credited with this sum paid to “A. Loeb on chattel 
mortgage.” This receipt is dated August 19, 1890, which 
is the day before the claim was filed, but it was not filed 
until August 29. 

As to the question whether the assignment was sufficient 
to pass title to the assignee: The original judgment was 
in favor of Abraham Loeb and Emil Lindner, doing busi- 
ness under the firm name of Loeb & Hirsch. Loeb was the 
surviving partner of this firm, and he had the right to 
assign and dispose of the judgment. Lindner v. Adams 
County Bank, 49 Neb. 735. The mere fact that he also 
Signed the name of Lindner to the assignment did not 
interfere with this right. Even if Lindner, as administra- 
tor, had not been entitled to do business in the name of 
Loeb & Hirsch, a third party cannot now complain. 
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We believe, however, that the evidence fails to show that 
this note has not been paid. The $275 claim filed against 
the estate of Rutherford was based upon this note. Ruth- 
erford had previously given a chattel mortgage for $275 
without interest. Another chattel mortgage had been 
given by him to secure a note for $110. Chattel mortgages 
to the amount of $396.45 in favor of Abraham Loeb were 
paid by the administrator. The receipt, though dated be- 
fore the filing of the claim, was filed afterward. Appar- 
ently the claim was dropped and the debt paid by paying 
the mortgages, which were not required to be filed or al- 
lowed as claims against the estate in order to warrant 
payment by the administrator. 

No explanation of these transactions has been given by 
the plaintiff, though it was stated at the argument that 
Mr. Abraham Loeb is within reach, so that his deposition 
might have been taken. The amount of the first chattel 
mortgage does not correspond exactly with the amount 
due upon the note from Rutherford, but it nearly does so 
if interest to maturity was included, and since the note 
bears no interest this is probably what was done. It is 
worthy of remark that the claim filed by Loeb based upon 
the note is also for $275, and that this too exceeds the 
amount due at that time. When Huston died in 1911, the 
inventory of his estate showed that he was possessed of 
four lots in Hastings, a number of domestic animals in 
excess of his exemptions, over $1,500 in money, notes se- 
cured by real estate mortgages of record, and other tangi- 
ble assets. Evidently the later executions against him had 
been issued and returned in a perfunctory manner in or- 
der to keep the judgment alive. No serious attempt seems 
to have been made to collect from Huston for many years. 

Considering all the facts, we are convinced that the cir- 
cumstantial evidence sustains the general finding of the 
district court. Its judgment is, therefore, 

AFFIRMED. 


Bagnes, Fawcerr and Hamer, JJ., not sitting. 
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CHRISTINA KRIEGER, APPELLEE, V. CHARLES VON BUSCH ET 
AL., APPELLANTS. 


Firep May 1, 1915. No. 18086. 


1. Appeal: Conriicrinc Evipence. A verdict on substantially con- 
flicting proof will not be set aside, where it is supported by suf- 
ficient competent evidence. 


: EXCLUSION OF EVIDENCE: OFFER OF Proor. ‘‘The ruling of 
the trial court in sustaining an objection to a question put to one’s 
own witness cannot be reviewed where the complaining party has 
failed to make an offer of the testimony indicating what he ex- 
pects to prove by the witness, in response to the question pro- 
pounded and overruled.” Barr v, City of Omaha, 42 Neb. 341. 


APPEAL from the district court for Adams county: 
Harry S. Duncan, Juper. Affirmed. 


C. R. Stasenka, B. V. Kohout and McCrcary & Danley, 
for appellants. 


J. W. James, contra. 


Ross, J. 


This is an action to recover $172.26 for services per- 
formed by plaintiff as a domestic servant for defendants 
from October 8, 1908, until June 10, 1909, at $3.50 a week, 
including $20 for traveling expenses between plaintiff’s 
home at Madison, South Dakota, and the home of defend- 
ants near Campbell, Nebraska. The answer contains a 
general denial and a plea of settlement and payment. 
Plaintiff recovered a verdict and a judgment for the full 
amount of her claim and interest. Defendants have ap- 
pealed. 

The principal controversy on appeal appears to involve 
the sufficiency of the evidence to sustain the verdict. It 
is established without controversy that plaintiff performed 
the services for which she claims compensation. There is 
evidence tending to show that defendants agreed to pay 
her $3.50 a week and her traveling expenses. On behalf 
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of defendants there is proof that plaintiff offered to make 
them a visit and to assist them for her railroad fare, and 
that they settled and paid her claims. On these issues 
there is a substantial conflict in the testimony, with suffi- 
cient evidence to sustain the verdict. The questions of 
fact were therefore settled by the jury. 

One of the assignments relates to the exclusion of testi- 
mony in answer to questions propounded to a witness for 
defendants, but the record does not contain an offer of 
proof essential to an affirmative showing of error. It fol- 
lows that the judgment cannot be reversed on this ground. 
Barr v. City of Omaha, 42 Neb. 341; Blondel v. Bolander, 
80 Neb. 531. 

‘Complaint is made of other rulings on evidence, but in 
these respects reversible error is not shown. 

AFFIRMED. 


Barnes, Fawcett and Hamer, JJ., not sitting. 


SEDGWICK, J., concurring. 

The rule stated in the second paragraph of the syllabus 
is apparently applicable in this case, because it does not 
appear from the record that the questions overruled call 
for evidence that is relevant and material to the issue that 
was being tried. The rule has been applied in many cases 
in this court, including Mathews v. State, 19 Neb. 330; 
Masters v. Marsh, 19 Neb. 458; Lipscomb v. Lyon, 19 Neb. 
511; Yates v. Kinney, 25 Neb. 120; Sellars v. Foster, 27 
Neb. 118; Mordhorst v. Nebraska Telephone Co., 28 Neb. 
610; Barr v. City of Omaha, 42 Neb. 341; Blondel v. Bo- 
lander, 80 Neb. 581, and perhaps others. 

It is important to simplify the trial as far as possible. 
If incompetent evidence is allowed before the jury, there 
is always danger of an unjust verdict. When such evi- 
dence is inadvertently admitted by the court, the best that 
can be done is to strike it out and instruct the jury to 
disregard it. But this does not always remedy the error. 
The impression so wrongfully made upon the minds of the 
jurors may unconsciously influence their estimation of the 
competent evidence before them. If counsel are allowed 
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to put before the jury irrelevant or immaterial evidence, 
the real issue may be so incumbered as to confuse even 
trained and experienced minds. All such evidence tends to 
distract the mind and may cause neglect of the real ques- 
tion to be investigated. The trial court should allow only 
such evidence as tends legally to establish the issue pre- 
sented. The examining attorney should make it appear 
to the trial court that the question he propounds to a wit- 
ness calls for proper evidence. Unless this clearly appears, 
he cannot complain that the witness is not allowed to an- 
swer. But the rule should not be construed to mean that 
the testimony expected of the witness must necessarily be 
first detailed before the court. 

In Mathews v. State, supra, the reason for the rule is 
correctly stated, to enable the court “to determine whether 
or not the evidence is pertinent.” This is the only pur- 
pose of the rule, and the only justification for its existence. 
Opposing counsel cannot, by objecting, require the examin- 
ing attorney to “make an offer of testimony indicating 
what he expects to prove” with each question asked of a 
witness. When the question itself shows that its answer 
would be proper evidence, that is, when the condition of 
the evidence is such that the court can see that the question 
is a proper one, under the issues, no offer of proof is neces- 
sary. The rule is more often applied in the direct than in 
the cross-examination of a witness. In cross-examination 
it will generally appear from the question itself whether 
the answer will be relevant to the direct examination, or 
will tend to explain or qualify the direct testimony of the 
witness, and in general more latitude is allowed in the 
cross-examination of a witness. When a rule of practice is 
announced in general terms, as in Mathews v. State, supra, 
care should be taken to limit it to its proper application. 
If improperly applied, such rules sometimes become more 
and more technical in application until they become a trap 
for the unwary, instead of beneficial for the promotion of 
justice. I think this has been the result in some of the 
later cases, and that the decisions in those cases ought to 
be explained and modified. 
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VioLA KEUP, APPELLEE, Vv. Frep Krup, APPELLANT. 
Firep May 1, 1915. No. 18094. 


Husband and Wife: Suir ron MAINTENANCE. Without seeking a divorce, 
a wife who has not violated any duty growing out of the marriage 
relation may maintain a suit in equity against her husband for 
separate Maintenance, where he has violated his legal duty to 
support her and their children. 


APPEAL from the district court for Buffalo county: 
Bruno O. HostTerrier, JUDGE. Affirmed. 


Joseph C. Saylor and John A. Miller, for appellant. 
W. D. Oldham and John W. Chapman, contra. 


Rose, J. 

This is a suit in equity commenced by Viola Keup 
against her husband, Fred Keup, for separate mainte- 
nance and for the custody of their infant son. Defendant 
filed a cross-petition, praying for a divorce. Hach charged 
extreme cruelty on the part of the other. The trial court 
found the issues in favor of plaintiff, and required defend- 
ant to pay her $50 in cash and $15 a month until the fur- 
ther order of the court, or until such a time as he shall pro- 
vide a suitable home for her and the child. Defendant has 
appealed. 

On appeal it is contended that the evidence does not 
justify the relief granted to plaintiff, and that defendant 
is entitled to a divorce and the custody of his infant son. 
The parties lived together less than a year. Plaintiff took 
the child to the home of her parents and has since lived 
there. It is beyond question a suitable place. Nothing 
would be gained by recounting the unhappy incidents 
which resulted in the separation. The decree is sustained 
by the proofs. The trial court did not exact of defendant 
the performance of any duty beyond the marital obliga- 

98Neb.21 
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tions imposed upon him by law. The evidence does not 
show that plaintiff forfeited her right to the relief granted. 
AFFIRMED. 


Fawcert, SEDGWICK and Hamer, JJ., not sitting. 


RuDOLPH KRoLL, APPELLANT, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, APPELLEE. 


Firep May 1, 1915. No. 18099. 


Courts: Jurispiction: INJURIES TO REAL PRoPperRTy. As a general rule, 
an action for injuries to real property situated in another state 
cannot be maintained in this state. 


Appray from the district court for Holt county: R. R. 
DicKson, Jupen. Affirmed. 


M. F. Harrington, for appellant. 


Byron Clark, Jesse L. Root, L. C. Chapman and J. W. 
Weingarten, contra. 


Rose, J. 

Plaintiff brought this action in the district court for 
Holt county to recover $8,520 for injuries to real estate 
and personal property situated in Lawrence county, South 
Dakota. Defendant demurred to the petition on the 
ground that the court had no jurisdiction of the subject 
matter of the suit. The demurrer was sustained. Plain- 
tiff refused to plead further and elected to stand upon his 
petition. A dismissal of the action followed, and plaintiff 
has appealed. 

The determining question is conceded to be: May an 
action for injury to real property situated in another state 
be maintained in this state? The courts of both England 
and America have generally answered this question in the 
negative. Practically the entire field of inquiry and dis- 
cussion is covered by the opinions in the following cases: 
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British South Africa Co. v. Companhia De Mocambique, 
(1893) L. R. App. (Eng.) 602; Hilenwood v. Mariettu 
Chair Co., 158 U. S. 105; Livingston v. Jefferson, 1 Brock. 
(U. S. C. ©.) 203; Kentucky Coal Lands Co. v. Mineral 
Development Co., 191 Fed. 899. Many other cases are 
collected in 26 L. R. A. n. s. 983 et seq., in a note to Smith 
v. Southern R. Co., 186 Ky. 162. The reasons which have 
directed the course of adjudication generally on this sub- 
ject are stated in the opinions in the cases cited. The ques- 
tion is not one of venue, but of jurisdiction. The action 
is local and is maintainable only in the state or country 
wherein the land is situated. In a few cases a contrary 
view has been expressed, the most noteworthy being I[nttle 
v. Chicago, St. P., M. & O. R. Co., 65 Minn. 48, 33 L. R. A. 
423. According to the great weight of authority, however, 
the correct rule is, generally, that an action for injuries 
to real property situated in another state cannot be main- 
tained in this state. 

To overturn the ruling on the demurrer, plaintiff cites 
Omaha & R. V. R. Co. v. Brown, 29 Neb. 492. That was an 
action to recover damages for the flooding of lands situated 
in Nebraska. It was held, under the statute, that the ac- 
tion was maintainable in any county where service upon 
the defendant could be obtained. The decision follows 
Genin v. Grier, 10 Ohio, 209, a parallel case under the 
same statutory provisions. In both cases the cause of ac- 
tion accrued in the state in which the suit was brought. 
The ruling is not in conflict with the holding of the trial 
court in sustaining the demurrer in the present case. Not- 
withstanding the early Ohio case, the supreme court of 
that state in the later case of Pittsburgh, C., C. & St. L. R. 
Co. v. Jackson, 83 Ohio St. 18, held: “An action for tres- 
pass on lands situated in another state, or injury thereto, 
cannot be maintained in this state.” Genin v. Grier, 10 
Ohio, 209, and City of Fostoria v. Fox, 60 Ohio St. 340, 
were distinguished as follows: “The cases cited, like all 
others, should be interpreted with reference to the facts of 
each case and the questions presented to and considered by 
the court. In those cases the question now before this 
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court did not arise. In both cases the cause of action as- 
serted accrued within this state, and the question of con- 
flict of jurisdiction between the courts of this state and the 
courts of another state did not arise upon the record and 
was not considered by the court. In each case the question 
was: Which county in this state was the proper forum 
for the action.” Pittsburgh, C., C. & St. L. BR. Co. v. Jack- 
son, 88 Ohio St. 18. 

For the same reasons, Omaha & R. V. BR. Co. v. Brown, 
29 Neb. 492, on the subject of venue and jurisdiction, is 
distinguishable from the present case. The statute con- 
strued in the earlier case was amended in 1889 by inserting 
the following: “All actions to recover damages for any 
trespass upon, or any injury to, real estate shall be brought 
only in the county where such real estate is situated.” 
Laws 1889, ch. 29. Under the statute as thus amended, it 
was held in Dhooghe v. Chicago, R. I. & P. R. Co., 91 Neb. 
6138, that an action to recover damages caused by the flood- 
ing of real estate must be brought in the county in which 
the land is situated. While the legislature in 1911 pro- 
vided that, if the defendant in such an action is a railroad 
corporation, the suit may be brought where summons can 
be served, the change relates to the venue, and not to the 
jurisdiction of the action. Laws 1911, ch. 167. 

It follows that the judgment of the trial court is right 
and is 

AFFIRMED. 

Fawcerr and HAMEnr, JJ., not sitting. 


RuDOLPH KROLL, APPELLANT, V. CHICAGO, BURLINGTON & 
QuINCY RAILROAD COMPANY, APPELLEE. 


Frrep May 1, 1915. No. 18100. 


Courts: Jugispicrion: [NyuRIES To REAL PRopeRTy. AS a general rule, 
an action for injuries to real property situated in another state can- 
not be maintained in this state. Kroll v. Chicago, B. € Q. R. Co., 
ante, p. 322, followed. 
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Foss v. Hazen. 


APPEAL from the district court for Holt county: R. R. 
Dickson, JUDGE. Affirmed. 


A. F. Harrington, for appellant. 


Byron Clark, Jesse L. Root, L. C. Chapman and J. W. 
Weingarten, contra. 


Ross, J. 

Plaintiff brought this action in the district court for 
Holt county to recover $3,331 for injuries to real estate 
and personal property situated in Lawrence county, South 
Dakota. Defendant demurred to the petition on the 
ground, among others, that the court had no jurisdiction 
of the subject matter of the suit. The demurrer was sus- 
tained. Plaintiff refused to plead further and elected to 
stand upon his petition. A dismissal of the action fol- 
lowed, and plaintiff has appealed. 

The decision is controlled by the case of Kroll v. Chicago, 
'B. & Q. R. Co., ante, p. 322. For the reasons therein stated, 
the judgment is 

AFFIRMED. 

Fawcerr and Hamer, JJ., not sitting. 


CHARLES S. Foss, APPELLEE, V. Roy R. HAZEN, APPELLANT. 
Firep May 1, 1915. No. 18116. 


Appeal: Conrrictine Evyipence. Where there is a substantial conflict 
in the proofs on controverted issues, a verdict responding thereto 
will not be set aside for insufficiency of the evidence, unless clearly 
wrong. 


APPEAL from the district court for Boyd county: R. R. 
Dickson, Juper. Affirmed. 


Burkett, Wilson & ‘Brown and D. A. Harrington, for 
appellant. 


John A. Davies, contra. 
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Ross, J. 


This is an action for money had and received, the amount 
demanded being $300 and interest from March 22, 1909. 
The answer is a general denial. A verdict was rendered 
in favor of plaintiff for $3872.89, and from a judgment 
thereon defendant has appealed. 

The principal assignment of error is that the verdict is 
not supported by the evidence. It is shown without dis- 
pute that defendant drew a sight draft on plaintiff March 
22, 1909, for $600, and that it was presented and paid. 
Half of that sum was afterward returned to plaintiff. On 
his behalf there is testimony tending to prove that the 
parties, for his benefit, had been negotiating for an equity 
in a quarter section of land in Boyd county for $600; that 

.he was called to the telephone March 22, 1909, from de- 
fendant’s office, was told that the owner of the land wanted 
to close the deal, and was asked if a sight draft for $600 
would be accepted; that plaintiff consented to honor it; 
that defendant afterward took the deed in his own name 
as grantee, and never transferred the title to plaintiff. 
On the other hand, there is testimony tending to show that 
the negotiations resulting in plaintiff’s payment of the 
sight draft were conducted on behalf of defendant’s 
brother ; that it was the latter who had paid plaintiff $300, 
and that there had been subsequent demands upon him by 
plaintiff for the payment of the remainder. The evidence, 
though conflicting, is sufficient to sustain findings in fa- 
vor of plaintiff on the issues of fact. They are therefore 
settled by the verdict. 

Exclusion of a letter offered in evidence is challenged, 
but its relevancy and error in excluding it are not affirm- 
atively shown. 

AFFIRMED. 


Lerron, SepGWICcK and Hamer, JJ., not sitting. 


Vou. 98] JANUARY TERM, 1915. 3827 
Bell v. Looker. 


GEORGE W. BELL, APPELLEE, V. SAMUEL LOOKER, APPEL- 
LANT. 


Fitep May 1, 1915. No. 18135. 


Estoppel: CoNvEYANCES: PRiorRITIES. An owner who conveys realty by 
metes and bounds and transfers machinery thereon by a separate 
bill of sale, taking from the purchaser a mortgage describing the 
property named in the deed, may be estopped to claim that the 
machinery is part of the real estate incumbered by the mortgage, 
as against mortgagor’s purchaser who was led to believe that the 
machinery was free from incumbrance. 


APPEAL from the district court for Boyd county: R. R. 
Dickson, Jupcn. Reversed and dismissed. 


John A. Davies and H. F. Barnhart, for appellant. 
W. T. Wills, contra. 


Ross, J. 

This is an application for an injunction to prevent de- 
fendant from removing electrical machinery from a flour- 
mill site at Lynch, and from selling property already re- 
moved therefrom. Plaintiff is the holder of a mortgage 
on the real estate constituting the mill property, and al- 
leges that the electrical machinery is incumbered by his 
lien. After the execution of plaintiff’s mortgage defend- 
ant purchased the mill and the property connected with 
’ it and removed part of the electrical machinery. He 
pleads in his answer that the machinery in controversy is 
personal property ; that it is free from plaintiff’s lien; that 
plaintiff treated it as personalty, having transferred it by 
bill of sale; that defendant acquired it as such; and that 
plaintiff is estopped to assert the contrary. From a de 
cree granting an injunction, defendant has appealed. 

The question presented by the appeal is whether the elec- — 
trical machinery, as between the parties hereto, is part of 
the real estate upon which the mortgage is a lien. Plain 
tiff argues the affirmative, and defendant the negative. 
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Formerly the realty consisted of the mill site and a flour- 
mill operated by water power. Twelve years after the con- 
struction of the flour-mill the owner built an addition and 
equipped it with dynamos, switchboard, transformer, and 
other electrical devices. The electric plant was used for 
lighting purposes in Lynch. It also furnished light for the 
flour-mill. In 1909 the mill-owner by warranty deed con- 
veyed the property to plaintiff’s wife, describing the realty 
by metes and bounds. Later plaintiff demanded and se- 
cured for his wife a bill of sale covering the personalty, 
including the electrical apparatus. He and his wife, Feb- 
ruary 7, 1910, conveyed the mill property to C. A. Kurpge- 
weit, who subsequently executed in favor of plaintiff a 
purchase money mortgage; both instruments describing 
the realty by metes and bounds. Asa part of the transac- 
tion resulting in the conveyance to Kurpgeweit, and for 
the same consideration, plaintiff executed and delivered 
to the puchaser a bill of sale covering the personal prop- 
erty, including the electrical machinery. Subsequently 
Kurpgeweit by warranty deed and bill of sale transferred 
to defendant the mill property and electric plant. The 
evidence shows that the electrical machinery can be de- 
tached without material injury to the remaining prop- 
erty. The owners and lienors could by agreement or mu- 
tual understanding or conduct treat the movable property 
in controversy either as personal property or as real es- 
tate. The controversy in this case does not arise between 
mortgagor and mortgagee, but between the latter and a 
purchaser in good faith. 

In the deeds the realty was described by metes and 
bounds and included appurtenances, but the electrical ma- 
chinery was not specifically mentioned. The bills of sale 
described the property in the electric plant as personalty. 
Defendant testified without contradiction that Kurpge- 
. weit had said he acquired title by bill of sale and by deed, 
and that the realty was conveyed by deed and the per- 
sonalty by bill of sale. Plaintiff himself executed and 
delivered a bill of sale to Kurpgeweit, defendant’s trans- 
ferror. In it he asserted that the property described there- 
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in was personalty. There is nothing to show that de- 
fendant, when he purchased the mill, had any knowledge 
that plaintiff considered the electrical machinery to be 
realty, or that the bills of sale were not what they pur- 
ported to be. Defendant’s uncontradicted testimony shows 
that in making his purchase, he considered the value of the 
machinery separately. As such it was unincumbered. 
Fortman v. Goepper, 14 Ohio St. 558, is an analogous case 
in which the effect of a deed and a bill of sale was dis- 
cussed, the court saying: “The real estate, in the deed 
from Fortman to Hipp & Brandt, was described merely 
by metes and bounds. The description in the mortgage 
from the latter to the former was the same. The deed, 
bill of sale, and mortgage were executed and delivered at 
the same time, and each must be held to have been designed 
by the parties to perform its appropriate office in consum- 
mating the sale. The mortgage therefore to Fortman must 
be held to cover no more property than was included in 
the deed, and the deed not to include the property sold by 
the bill of sale upon a distinct consideration.” 

Though the bill of sale in the present case stated it was 
executed for “one dollar and other valuable considera- 
tions,” there was in reality only one consideration for it 
and the deed. Since there were two separate instruments, 
however, one purporting to transfer personalty and the 
other to convey realty, the single consideration could make 
no difference to a third person who was without knowl- 
edge of that fact. Zeller v. Adam, 30 N. J. Eq. 421. 

To repeat, the electrical machinery~could be detached 
without material injury to the remaining real estate. 
Owing to its nature it could properly be bought, sold and 
held as personalty. Defendant purchased it as such. The 
defense of estoppel is established by uncontradicted evi- 
dence. It follows that the mortgage on the real estate is 
not a lien on the machinery in the hands of defendant. The 
decree granting the injunction is therefore reversed and 
the action dismissed. 

REVERSED AND DISMISSED. 

Lerron, SepGwick and Hamer, JJ., not sitting. 
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DALBERT SIMPSON, APPELLEE, V. WILLIAM F’. GERNANDT, 
APPELLANT. 


Firzep May 1, 1915. No. 18087. 


1. Partnership: ExISTENCE oF PARTNERSHIP: PRoor. In an action alleg- 
ing a partnership and for a dissolution and accounting, the burden 
of proof is upon the plaintiff. If the existence of a partnership is 
denied by defendant, and there is no proof that any certificate of 
partnership has been filed, nor any account or inventory taken of 
the assets or liabilities of the business, and the defendant has paid 
all expenses of the business, and the plaintiff was connected with 
the business for only a few weeks, such circumstances tend to 
support the positive testimony of defendant that there was no 
partnership agreement between them. 


: SUFFICIENCY oF EvIpENCcCE. Under the circumstances 
shown by the evidence, it is considered that the unsupported testi- 
mony of the plaintiff is not sufficient to establish an oral agreement 
of partnership. 


' APPEAL from the district court for Lancaster county: P. 
JAMES COSGRAVE, JUDGE. Reversed and dismissed. 


W. H. Barnes and Berge & McCarty, for appellant. 
Burr, Greene & Greene, contra. 


SEDGWICK, J. 

In 1910 the defendant was engaged in business at Fair- 
bury, Nebraska, as an architect. He considered that his 
business was getting to be rather more extensive than he 
could manage alone, and decided to obtain some competent 
man to join him and assist in the business. Through a 
mutual acquaintance a correspondence was started be- 
tween the plaintiff and defendant, and the plaintiff came 
to Fairbury and went to work in the defendant’s office. 
They had some conversation in regard to the matter, and 
it was agreed between them that the plaintiff, from the 
time that he began work in the latter part of January, 
should be paid $24 a week. The plaintiff testified that it 
was agreed that they should be partners in this: business, 
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and at the end of a year these payments of $24 a week 
which he would have received were to be deducted from 
his one-half of the net proceeds of the business, and he was 
to be paid the remainder. The defendant denies that there 
was any agreement of partnership, and says that the agree- 
ment was that the plaintiff should continue in the work, 
and if at the end of the year he was satisfactory to the 
defendant as a partner he should have one-half of the net 
proceeds of the year’s work, from which the $24 weekly 
payments should be deducted. The plaintiff had been 
working in the office of a firm of architects in Kansas City, 
and had a family and no means. The defendant assisted 
him in obtaining $150 to pay the expense of removing his 
family to Fairbury and establishing them in housekeeping. 
After the plaintiff had been in the office several weeks, 
the defendant prepared a memorandum of contract in ac- 
cordance with the terms of their agreement, as testified 
to by him. This was not satisfactory to the plaintiff, and 
the defendant then told the plaintiff that he was dis- 
charged, and the plaintiff insisted that there was a part- 
nership between them and he could not be thus discharged. 
Afterwards the plaintiff brought this action in the district 
court for Lancaster county, alleging that there was a part- 
nership between them, and asking an accounting and judg- 
ment for $3,000, as the value of his interest in the partner- 
ship. There was a trial, finding and judgment in favor of 
the plaintiff, which was afterwards set aside and a new 
trial granted, and upon the second trial there was a finding 
and judgment for the plaintiff, and the defendant has ap- 
pealed. 

The plaintiff insists that the action is for an accounting 
of the partnership business and for dissolution of the part- 
nership, and for judgment for the balance due plaintiff 
upon such accounting. The amended petition alleges that 
the defendant wrongfully excluded the plaintiff from the 
business, and continues: “Plaintiff alleges that the part- 
nership business and property of which defendant took 
exclusive possession, as hereinbefore alleged, consisted of 
a contract with the board of county commissioners of 
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Phelps county, Nebraska, for the furnishing of plans and 
specifications for the erection of a courthouse at Holdrege, 
Nebraska; a contract with E. B. Woods for the furnish- 
ing of plans and specifications for the erection of a store 
building at York, Nebraska; a contract with the school 
board of Osceola, Nebraska, for the furnishing of plans 
and specifications for the erection of a school building; a 
contract with Dr. Brewer for the furnishing of plans and 
specifications for a store building at Beloit, Kansas; com- 
. pleted and partially completed plans and specifications 
for the erection of the above-mentioned buildings; and 
other contracts and plans and specifications and personal 
property which plaintiff cannot more particularly de- 
scribe, for the reason that the defendant has exclusive 
possession thereof and denies plaintiff access thereto. The 
accounts, property and business of said partnership are 
of the value of more than $6,000 over and above all debts 
and liabilities, and the plaintiff is the owner of a one-half 
interest therein.” 

None of the contracts alleged in the petition was ob- 
tained or entered into while the plaintiff was connected 
with the business, nor was anything realized on any of 
them during that time, except about $80. There is no evi- 
dence of any receipts, or of any value of anything con- 
nected with the business, except the commissions that 
would accrue upon two of the contracts that defendant 
had obtained before the arrangement with plaintiff, if 
those contracts were completed. There is evidence that 
the expense of the business would be considerable, but no 
evidence as to the amount of such expenses, nor as to the 
liabilities of the business, either when the plaintiff began 
or when his connection with the business was ended. The 
plaintiff received $246 from defendant while rendering 
his services. There is no evidence from which it could be 
found that he would be entitled to any such amount upon 
accounting of assets and liabilities. 

The plaintiff testifies that there was a partnership be- 
tween them. His testimony as to the facts from which he 
derives that conclusion is directly contradicted by the de- 
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fendant, and in most particulars also by the defendant’s 
wife. No certificate of partnership was filed as the statute 
requires. There was no account taken of the assets or 
condition of the business: The defendant paid all expen- 
ses, including the amount agreed upon to be paid weekly 
to the plaintiff. No details were arranged, no inventories 
made or accounts kept. It seems clear that the minds of 
these parties never met upon any agreement of copartner- 
ship. 

The judgment of the district court is reversed and the 
case dismissed. 

REVERSED AND DISMISSED. 


BARNES, Fawcerr and Hamer, JJ., not sitting. 


STATE, EX REL. MILDRED PARMENTER, RELATOR, V. A. C. 
TROUP, DISTRICT JUDGE, RESPONDENT. 


Fivep May 1, 1915. No. 18930. 


1. Mandamus: ALLOWANCE oF Remepy. Although the common law writ 
of prohibition has been abolished in this state, the duty is still im- 
posed upon this court to prevent violation of law by inferior tri- 
bunals, and, when there is no adequate remedy in the ordinary 
course of the law, mandamus is the appropriate remedy. 


2. Damages: PrersonaL INJURIES: HXAMINATION OF PERSON. In an 
action for damages caused by injuries to the person, the trial courts 
have power to order an expert examination of the person of the 
party injured, when the circumstances of the trial make it neces- 
sary to do so and no substantial harm can result therefrom. 


: Such examination will not be ordered 
nies. it clearly appears that a condition exists that can be 
definitely determined by such examination and SARROE be satis- 
factorily determined without. 


Original proceeding in mandamus to compel respondent 
to reinstate a case. Writ denied. 


John O. Yeiser, for relator. 
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SEDGWICK, J. 


The relator began an action ‘in the district court for 
Douglas county to recover damages for personal injuries 
caused, as she alleged, by the negligence of the defendant 
in that action. After issue was joined, the defendant 
therein asked for an order that the plaintiff be required to 
submit her person to an examination by physicians to be 
appointed for that purpose. The court made the order, 
and the plaintiff refused to comply with it, and the court 
therefore dismissed her case without prejudice to another 
action. The plaintiff then applied to this court for a 
writ of mandamus against the judge who made the order 
requiring him to reinstate her case. 

The first objection is that mandamus is not the proper 
remedy in such case. The common law writ of prohibition 
is abolished in this state, but the duty is still imposed upon 
this court to prevent violation of law by inferior tribunals, 
and, when there is no adequate remedy by the ordinary 
course of the law, mandamus is the appropriate remedy. 
State v. Graves, 66 Neb. 17. The plaintiff is entitled to a 
trial of her alleged cause of action upon its merits. She 
believes that the law is that she is entitled to such trial 
without submitting to the indignity to which she so 
strongly objects. If she is found to be wrong as to her 
rights in this regard, she may elect to submit to this re- 
quirement rather than to forego her claim entirely. An 
appeal from this order of dismissal, even if determined in 
her favor, might result in such delay as to practically 
defeat her action. Under such circumstances appeal is not 
an adequate remedy. This objection therefore must be 
overruled. 

The relator contends that the trial court has no power 
under any circumstances to order a party to submit his or 
her person to expert examination. In her brief she says: 
“We waive all other questions, and counsel for the clients 
interested in sustaining such an order, who of such neces- 
sity represents defendant, waives all collateral questions 


Vou. 98] JANUARY TERM, 1915. 335 


State, ex rel. Parmenter, v. Troup. 


excepting the assertion of such a power.” It is seldom that 
this court is called upon to determine a question of more 
importance or upon which there is so clear and determined 
difference of opinion among the courts of last resort in 
the several states. Each side of the controversy is ably 
supported by cogent and exhaustive reasoning of the many 
courts which have considered it. The supreme court of the 
United States has been divided upon the question, and has 
convincingly presented both sides of the controversy in an 
opinion and a dissenting opinion. Union P. R. Co. v. Bots- 
ford, 141 U. S. 250, which was decided in 1891, In gen- 
eral, the opinions of that court declaring principles of the 
common law are followed with confidence by this court. 
The majority opinion was prepared by Mr. Justice Gray, 
the dissenting opinion by Mr. Justice Brewer, and con- 
curred in by Mr. Justice Brown. In the majority opinion 
it is said: “No right is held more sacred, or is more care- 
fully guarded, by the common law, than the right of every 
individual to the possession and control of his own person, 
free from all restraint or interference of others, unless by 
clear and unquestionable authority of law. * * * The 
inviolability of the person is as much invaded by a com- 
pulsory stripping and exposure as by a blow. To compel 
any one, and especially a woman, to lay bare the body, or 
to submit to the touch of a- stranger, without lawful 
authority, is an indignity, an assault and a trespass; and 
no order or process, commanding such an exposure or sub- 
mission, was ever known to the common law in the admin- 
istration of justice between individuals, except in a very 
small number of cases, based upon special reasons, and 
upon ancient practice, coming down from ruder ages, now 
mostly obsolete in England, and never, so far as we are 
aware, introduced into this country”—with further strong 
reasoning and copious citations of authorities. The opin- 
ion also contains this language: “But this is not a ques- 
tion which is governed by the law or practice of the state 
in which the trial is had. It depends upon the power of the 
national courts under the constitution and laws of the 
United States.” Although the opinion concludes with the 
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statement that “the order moved for, subjecting the plain- 
tiff’s person to examination by a surgeon, without her con- 
sent and in advance of the trial, was not according to the 
common law, to common usage, or to the statutes of the 
United States,” still the statement that the federal courts 
are not given this power by the constitution or laws of the 
United States tends to relax the authority which this opin- 
ion otherwise would have as a precedent to be followed 
by the courts of the several states. It will also be observed 
that the proposition, strongly stated in this opinion, that 
the act of congress, which provides that “the practice, 
pleadings and forms and modes of proceeding in the courts 
of each state are to be followed in actions at law in the 
courts of the United States held within the same state, 
neither restricts nor enlarges the power of these courts to 
order the examination of parties out of court,” has been 
overruled by later decisions of that court. Camden & S. 
R. Co. v. Stetson, 177 U. S. 172. This later decision is 
now followed by the inferior federal courts. Chicago & N. 
W. R. Co. v. Kendall, 167 Fed. 62. 

Mr. Justice Brewer, in the dissenting opinion, says: 
“In this country the decisions of the highest courts of the 
various states are conflicting. This is the first time it has 
been presented to this court, and it is, therefore,.an open 
question. * * * The end of litigation is justice. 
Knowledge of the truth is essential thereto. It is con- 
ceded, and it isa matter of frequent occurrence, that in the 
trial of suits of this nature the plaintiff may make in the 
courtroom, in the presence of the jury, any not indecent 
exposure of his person to show the extent of his injuries; 
and it is conceded, and also a matter of frequent occur- 
rence, that in private he may call his personal friends and 
his own physicians into a room, and there permit them a 
full examination of his person, in order that they may 
testify as to what they see and find. In other words, he 
may thus disclose the actual facts to the jury if his inter- 
est require; but by this decision, if his interests are against 
such a disclosure, it cannot be compelled.” This language 
is followed by further reasoning which is worthy of care 
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ful examination. Some of the further reasoning of Mr. 
Justice Brewer we desire to adopt, and therefore quote as 
follows: “It is not necessary, nor is it claimed, that the 
court has power to fine and imprison for disobedience of 
such an order. Disobedience to it is not a matter of con- 
tempt. It is an order like those requiring security for 
costs. The court never fines or imprisons for disobedience 
thereof. It simply dismisses the case, or stays the trial 
until the security is given. So it seems to us that justice 
requires, and that the court has the power to order, that a 
party who voluntarily comes into court alleging personal 
injuries, and demanding damages therefor, should permit 
disinterested witnesses to see the nature and extent of 
those injuries in order that the jury may be informed 
thereof by other than the plaintiff and his friends, and that 
compliance with such an order may be enforced by stay- 
ing the trial, or dismissing the case.” While the courts 
of last resort of nearly a dozen of the states of the Union 
have refused to indorse this reasoning, and have given 
‘reasons of undoubted force and clearness for such refusal, 
the courts of at least 20 of the states have reached the 
conclusion of Mr. Justice Brewer. The reasoning of these 
several courts upon either side of this question is so com- 
prehensive and complete as to make it unnecessary for us 
to enter upon an extensive discussion. 

The supreme court of North Dakota said: “If a court 
is powerless, in a case like this, to require a plaintiff to 
submit her injuries to the inspection of physicians, to the 
end that the exact truth as to their nature, effect, and pos- 
sible duration may be ascertained, when she, by her suit, 
has made them the subject of judicial investigation, then 
the law would permit her to put forward just so much 
and such parts of the facts as, in her judgment, would 
benefit her case, at the expense of her adversary, and to 
invoke the court’s aid to compensate her for an injury,. 
through a partial and one-sided investigation. The court, 
under such circumstances, would become a means of ac- 
complishing the grossest injustice.” Brown v. Chicago, 
M. & St. P. R. Co., 12 N. Dak. 61. 

98Neb.22 
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The supreme court of Maryland said: “We cannot ad- 
mit that the trial court has no such power in any case, for 
sometimes it may be apparent that a plaintiff is feigning, 
and has not suffered such injuries as he pretends he has 
sustained. Instances are not unknown to courts and coun- 
sel, who have had experience in such cases, in which jurors 
have been imposed on, and sometimes even reputable physi- 
cians, who have been called upon to testify on behalf of 
plaintiffs, have been deceived. When, therefore, the ends 
of justice seem to require it, there can be no valid reason 
why an examination should not be permitted, if seasonable 
application is made, and the court is satisfied that no seri- 
ous physical or mental injury is likely to be done the 
plaintiff.” United Railways & Electric Co. v. Cloman, 107 
Md. 681. 

And the supreme court of Michigan said: “The deci- 
sions are not uniform upon this question, but the very 
great weight of authority is in favor of the exercise of such 
power by the court, under proper restrictions; the rule 
recognizing, however, that a wide discretion is vested in 
the trial court, which justifies a refusal to require the 
examination where the necessities of the case are not such 
as to call for it, or where the sense of delicacy of the plain- 
tiff may be offended by the exhibition, or where the testi- 
mony would be merely cumulative, or where, in the judg- 
ment of the trial court, it would not materially aid the 
jury. The power has been exercised in Jowa, Alabama, 
Arkansas, Georgia, Ohio, Missouri, Nebraska, Texas, 
Minnesota, Kansas, Wisconsin, and Indiana. * * #* 
Testimony which is open to one party ought logically to be 
open to his opponent, if it can be obtained with due regard 
to decency, and in the orderly conduct of the irial.” 
Graves v. City of Battle Creek, 95 Mich. 266. ; 

The supreme court of Kansas said: “The purpose of a 
trial is to mete out exact justice. This cannot be accom- 
plished when the truth is suppressed, and this may be 
done, if the court has not the power to ascertain what the 
truth is. In an action for personal injuries, the injured 
party may call physicians, to whom he may expose his per- 
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son, not for the purpose of effecting a cure, but for the pur- 
pose of using this expert testimony to assist him in the trial 
of his case. He may also expose the injured portion of his 
person to the jury, observing the rules of decency. Should 
the litigant be permitted to withhold the truth or the 
means of ascertaining what the truth is simply because, 
in the ascertainment of the truth, he may conceive the 
idea that an indignity is being offered? That is not an 
indignity which is not so intended. May he be permitted 
to present so much of the truth as he desires and as he 
thinks to his interest and withhold the remainder? This 
would certainly be his privilege if the court does not pos- 
sess the power to make an order that will develop the exact 
truth. It is suggested by some of the authorities, which 
hold contrary to the views herein expressed, that the rule 
would operate harshly upon delicate and modest females. 
We think such may safely rely upon the courts of this 
‘country. An examination should not be ordered need- 
lessly, or where there might be a shock to one’s modesty 
or feelings of delicacy. We only decide that the court has 
the power; it should be exertised according to the sound 
discretion of the presiding judge. It is safer in the admin- 
istration of justice to trust to the courts to protect the 
sensibilities of the parties in such examinations, so far as 
it is possible to do so, and beyond that to hold them sub- 
ordinate in importance and sacredness to the interest of 
justice, than to hold that a party to a litigation has it 
within his power to develop so much of the facts as may 
appear to be to his interest and then stop the investiga- 
tion.” City of Ottawa v. Gilliland, 63 Kan. 165. 

The supreme court of Indiana said: “The cases above 
cited as affirming the existence of the power establish the 
following propositions: (1) That trial courts have the 
power to order the medical examination by experts of the 
injured parts of a plaintiff who is seeking to recover dam- 
ages therefor; (2) that a defendant has no absolute right 
to demand the enforcement of such an order, but the mo- 
tion therefor is addressed to the sound discretion of the 
trial court; (3) that the exercise of such discretion is 
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reviewable on appeal, and correctible in cases of abuse; - 
(4) that the examination should be applied for and made 
before entering upon the trial, and should be ordered and 
conducted under the direction of the court, wherever it 
fairly appears that the ends of justice require a more cer- 
tain ascertainment of important facts which can only be 
disclosed, or fully elucidated, by such an examination, and 
such an examination may be made without danger to the 
plaintifi’s life or health, or the infliction of serious pain; 
(5) that the refusal of the motion, when the circumstances 
appearing in the record present a reasonably clear case for 
the examination under the rules stated, is such an abuse 
of discretion in the trial court as will operate to reverse 
a judgment for the plaintiff; (6) that such an order may 
be enforced, not by punishment as for a contempt, but by 
delaying or dismissing the proceeding.” City of South 
Bend v. Turner, 156 Ind. 418. 

Although the precise question here presented, whether 
the trial court has under any circumstances the power to 
order such an investigation, has perhaps never been di- 
rectly and definitely considered and determined by this 
court, there are several cases in which expressions have 
been used that might be considered as indicating the opin- 
ion of the court as to the policy of our law. In Stuart v. 
Havens, 17 Neb. 211, it was stated in the syllabus that if 
the application is made during the trial it should be de- 
nied, and the third paragraph of the syllabus is: “If a 
personal examination is desired, the application should be 
made before the trial begins and experts agreed upon by 
the parties or appointed by the court.” Upon the trial in 
that case the plaintiff was asked “to show his arm, which 
he claimed was injured by falling into the excavation, to 
the jury. This he did without objection and afterwards 
three physicians, who had treated the arm professionally, 
testified as to its condition without objection. Afterwards 
the defendant below asked the court below to make an 
order requiring Havens to exhibit his arm to four phyis- 
cians called by him (the defendant). This the court re- 
fused to do.” The opinion quotes Stour City € P. R. Co. 
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v. Finlayson, 16 Neb. 578, as holding: “That where the 
request was made during the trial and it was sought to 
have the examination made by experts called by the ad- 
verse party, and not by those agreed upon by the parties, 
or appointed by the court, there was no error in denying 
the request.” It then quotes a decision of the supreme court 
of Wisconsin, holding that an examination may be made 
during the trial, but adhering to the former decisions of 
the court in that regard. The opinion then says: “In any 
event the evidence partakes somewhat of a partisan char- 
acter. To avoid this they should be agreed upon by the 
parties or appointed by the court, and an examination, if 
desired, should be made before the trial begins, although 
the court may permit it to be made during the progress 
of the trial.” It was, perhaps, not necessary to determine 
in that case that the court may permit it to be made dur- 
ing the progress of the trial, or that the court has power 
under any circumstances to order such an examination, 
and yet this and other similar decisions of this court have 
been understood by the trial courts and by the profes- 
sion generally to establish the right of the trial court to 
make such an order. Stuart v. Havens, supra, was decided 
30 years ago, and since that time the trial courts have gen- 
erally exercised such power. It has been understood by the 
courts of other states that this court has decided that our 
trial courts have such powers, and their decisions class 
Nebraska among the states so holding. In view of this 
long established practice in.this state, and that there must 
otherwise often be a failure of justice, we conclude that 
we should recognize this power of the trial courts. 

It is possible that, in some instances, a delicate and sen- 
sitive lady may suffer and endure a great wrong and in- 
justice rather than present her cause to any court for a 
public investigation which would require her to allege in 
her petition and detail in her testimony facts in regard to 
the condition of her person which her sense of delicacy 
would forbid her doing. In such case she must elect be- 
fore bringing her action whether she will bear the ills she 
has or fly to others that she knows not of. In bringing 
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her action she must declare in public fashion the condi- 
tions to be investigated, and the law requires that in any 
legal investigation of facts the best evidence available must 
be produced. She may decline to present such conditions 
for investigation; but, if she does bring them before the 
court, she cannot dictate the means of investigation by 
selecting such expert witnesses as she may have reason to 
suppose have opinions favorable to her cause, and rejecting 
those that might form contrary expert opinions upon as- 
certaining the facts. In modern times the medical profes- 
sion has the benefit of skilful women physicians, and ordi- 
narily, other things being equal, such physicians ought to 
be preferred when reasonably practicable, if desired by the 
woman to be examined. 

If an application is made for the purpose of embarrass- 
ing or coercing the plaintiff, the trial court will be quick 
to discover that purpose, and will order it only under con- 
ditions above indicated, and when it clearly appears that 
a condition exists that can be definitely determined by 
such examination and cannot be satisfactorily determined 
without it. 

WRIT DENIED. 


WILLIAM WuUNRATH, APPELLANT, V. PEOPLES FURNITURE 
& CARPET COMPANY, APELLEE. 


Fitep May 1, 1915. No. 18962. 


1. Appeal: Finat Orper. An order vacating a judgment upon peti- 
tion filed after the term at which the judgment was rendered, 
under subdivisions 4, 5, 6, 7, 8, 9, sec. 602, of the Code (Rev. St. 
1913, sec. 8207), can only be made upon notice to the parties by 
Service of summons or upon voluntary appearance and upon due 
proof. Such order is a final order and is appealable. Johnson v. 
Parrotte, 34 Neb. 26, followed. Trimble € Blackman v. Corey € Son. 
86 Neb. 5, overruled. 


2. Judgment: Vacation: PETITION: ALLEGATION OF DErENSE.. A peti- 
tion to vacate a judgment on the ground of fraud and perjury of 
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the successful party in obtaining the judgment should allege that 
there is a meritorious defense of the action in which the judg- 
ment was obtained; but it is sufficient if there is a meritorious 
defense to a substantial part of, the judgment. 


8. Tender: ACTION ron Damacrs. When there is a definite sum justly 
due, notwithstanding the alleged defense, there must be a tender 
of the amount so due; but this rule cannot be appliéd in an action 
for damages in which there is no basis for ascertaining any 
definite amount that would be due if the defense pleaded is estab- 
lished. 


4. Appeal: Vacation or JupcMENT. The trial court is given a large 
discretion to vacate a former judgment for fraud or perjury. This 
court cannot reverse such judgment unless it clearly appears that 
there has been an abuse of discretion by the trial court. 


5. Judgment: Vacation: SUFFICIENCY oF EvineNcr. The evidence is 
found sufficient to justify the trial court in exercising its discretion 
to vacate the judgment complained of. 


APPEAL from the district court for Douglas county: 
Wiis G. Sears, JUDGE. Affirmed. 


A. H. Burnett, Brome & Brome and William G. Stewart, 
for appellant. 


Mahoney & Kennedy and Nolan & Woodland, contra. 


SEDGWICK, J. 

This plaintiff obtained a judgment agate this defend- 
ant in the district court for Douglas county for damages 
which he alleged he had suffered by reason of the negli- 
gence of the defendant. Afterwards the defendant filed a 
petition in the cause asking to vacate the judgment because 
of fraud and perjury on the part of the plaintiff in obtain- 
ing the same. The plaintiff filed an answer to this peti- 
tion, to which the defendant, with leave of court, replied, 
and upon trial the district court granted the relief asked 
for and vacated the former judgment. From this decision 
vacating the former judgment the plaintiff has appealed 
to this court. 

The first question presented is as to the right of the 
plaintiff to appeal in a proceeding of this kind. It is con- 
tended that this is not a judgment or final order and is not 
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appealable. There have been in this court very many de- 
cisions of this kind passing upon, or directly or indirectly 
connected with, this question or questions of this nature. 
Some of these decisions, it must be considered, are indefi- 
nite, and others will appear, possibly, if not carefully con- 
sidered, to be inconsistent. It seems to be important that 
the question should be carefully examined and the true 
rule determined and stated. 

Section 314 et seq. of the Code (Rev. St. 1913, sec. 7883 
et seq.) relates to the subject of new trials and defines 
the terms and provides when a new trial may be granted. 
It defines a new trial as “a re-examination in the same 
court of an issue of fact after a verdict by a jury, report 
of a referee, or a decision by the court. * * * The ap- 
. plication for a new trial must be made at the term the 
verdict, report, or decision is rendered.” Section 602 et 
seq. of the Code (Rev. St. 1913, sec. 8207 et seq.) relates 
to the vacation or modification by the district courts of 
judgments and orders after the term at which they were 
rendered. Section 582 of the Code (Rev. St. 19138, sec. 
8185) provides: “A judgment rendered or final order made 
by the district court may be reversed, vacated, or modified 
by the supreme court, for errors appearing on the record.” 
Section 581 of.the Code (Rev. St. 1918, sec. 8176) defines 
what is. meant by. a final order as distinguished from a 
judgment. 

The trial court has a large discretion to grant a new 
trial of a case upon application made at the same term, 
if satisfied that an error has been committed prejudicial 
to a party, or that a manifest injustice has been the re- 
sult of the first trial. The hearing upon the application 
is summary, and involves a re-examination of the facts 
upon which the rights of the parties ultimately depend. 
It may in some sense be regarded as a continuation of the 
hearing, and is in no sense a new action. In some states 
the order made upon such a motion is regarded as a final 
order, on the ground that it affects a substantial right of 
the parties. But in this state an order granting a new 
trial upon motion made at the term at which the judg- 
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ment was rendered is not appealable. It may be reviewed 
upon appeal after judgment therein. The proceeding to 
vacate a judgment at a subsequent term is entirely dif- 
ferent from an application for new trial by motion at 
the term at which the judgment or order is rendered. This 
distinction is plainly indicated by this court in the earlier 
decisions. 

In Jler v. Darnell, 5 Neb. 192, it is expressly held that 
an order of the district court vacating a judgment upon 
application made at a subsequent term is reviewable by 
this court. Before the present statute authorizing appeals 
in actions at law, the proceeding to reverse such final 
order was by petition in error. Now it is by appeal. In 
Kruger v. Adams & French Harvester Co., 9 Neb. 526, de- 
cided in 1880, the court said: “This court has repeatedly 
held that error would lie to this court from the judgment 
of the district court granting a new trial on proceedings 
commenced after the adjournment of the term on the 
ground of newly discovered evidence”—citing [ler v. Dar- 
nell, 5 Neb. 192; Awtell v. Warden, 7 Neb. 186. 

In Estate of McKenna v. McCormick, 60 Neb. 595, the 
law is stated in the syllabus: “An order of a probate 
court, entered under the provisions of subdivision 3 of sec- 
tion 602 of the Code of Civil Procedure, vacating an order | 
wlowing a claim against an estate made at a prior term, 
is appealable.” 

In Johnson v. Parrotte, 34 Neb. 26, the court said: 
“There is a preliminary contention raised by the defend- 
ants in error, viz., that the order setting aside the judg- 
ment and allowing a new trial on their petition is not a 
final order and will not be reviewed until after a second 
trial and judgment. This precise question was before this 
court in Kruger v. Adams & French Harvester Co., 9 Neb. 
526, in which it was held that the order allowing a new 
trial was a final order within the meaning of the Code. 
Counsel for defendants in error, however, assail the rule 
therein announced and ask us to overrule that case. The 
writer well remembers making the same contention in 
Kruger v. Adams & French Harvester Co., but is satisfied 
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that the holding therein is correct and should be adhered 
to. The proceeding contemplated by section 318 is in the 
nature of an action. For instance, it is by petition filed 
as in other cases. Summons issues as in other cases, and 
the case is placed upon the trial docket and witnesses 
examined as in other cases. In short, it is a proceeding 
independent of the original action and its determination 
is a final order for the purpose of review by petition in 
error.” 

In Thompson v. Sharp, 17 Neb. 69; Osborn v. Gehr, 29 
Neb. 661; Lander v. Abrahamson, 34 Neb. 553; Janes v. 
Howell, 37 Neb. 320; Scott v. Wright, 50 Neb. 849; Munro 
v. Callahan, 55 Neb. 75; McGrew v. State Bank, 60 Neb. 
716; Meyers v. Smith, 59 Neb. 30; Williams v. Miles, 73 
Neb. 193; Godfrey v. Cunningham, TT Neb. 462; Wagener 
v. Whitmore, T9 Neb. 558; State v. Merchants ‘Bank, 81 
Neb. 704; AfacCall v. Looney, 4 Neb. (Unof.) 715, and some 
other cases, appeals from judgments vacating former judg- 
ments, as in this case, were entertained and decided upon 
their merits. In some of them the judgment of the dis- 
trict court is reversed ; in others it is affirmed; but in none 
of these many cases is the right to appeal before the final 
determination of the case in which the original judgment 
was rendered doubted. The fact that the former case 
had not been retried appeared upon the face of the record 
in each case and could not be overlooked. These cases 
must be considered as settling the question. 2 R. C. L. 
sec. 27, p. 44, and cases cited. 

When a proceeding is begun by a petition to vacate or 
modify a judgment after the term at which that judgment 
was rendered, and evidence must be taken and a trial had 
upon that petition, the decision of the court is itself a 
judgment, within the meaning of section 582 of the Code. 
In such case it is not necessary to consider the definition 
of a final order as contained in section 581 of the Code. 
Moreover, the proceeding is in the nature of an action, 
within the meaning of section 582, and the decision there- 
in is a final determination of that action. 
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The plaintiff cites several cases as holding that such 
judgment is not a final judgment and not appealable. In 
Rose v. Dempster Mill Mfg. Co., 69 Neb. 27, it is said in 
the syllabus: ‘An order setting aside a judgment or de- 
cree, fixing the time for filing pleadings, and setting the 
cause down for a new trial, under section 602 of the Code, 
is not a final order from which appeal or error will lie 
before trial and a final judgment.” Jt appears from the 
opinion that a deficiency judgment had been rendered in 
a mortgage foreclosure proceeding, and upon petition of 
the defendant the judgment was set aside, and defendant 
was allowed to answer. The plaintiff prosecuted a petition 
in error to this court, and the defendant moved to dismiss 
the petition in error. It is not stated whether the petition 
to vacate the judgment was filed during the term at which 
the judgment was entered, and the grounds upon which the 
petition was predicated are not stated in the opinion. It 
is, however, stated that the proceeding was under section 
602 of the Code, but it is not stated under which subdivi- 
sion of that section. If under the third subdivision, the 
proceeding is by motion, and, if the ground is that the judg- 
ment was rendered before the action regularly stood for 
trial, that motion must be made “in the first three days of 
the succeeding term.” The decision in Rose v. Dempster 
Mill Mfg. Co., is predicated on Morse & Co. v. Engle, 26 
Neb. 247, and quotation is made from the opinion in that 
case. In Aforse & Co. v. Engle, the appeal was taken from 
an order vacating the decree of foreclosure of mortgage. 
A motion was made to dismiss this appeal because the or- 
der appealed from was not final, and the motion to dis- 
miss was overruled, and the appeal entertained. The de- 
cision was that an appeal was proper in an action in equity, 
and that in an action at law, under the statute as it then 
was, “the proper practice is by petition in error,” thereby 
holding that, in any event, the order would be reviewable 
before the final determination of the main action. Cockle 
Separator Mfg. Co. v. Clark, 23 Neb. 702, is also cited in 
Rose v. Dempster Mill Mfg. Co. In that case the rule is 
stated to be: “An order of the district court setting aside 
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a decree and permitting a defendant to plead to an answer 
filed by a codefendant, by leave of court, but of which said 
defendant had no notice, is not a final order.” The opin- 
ion attempts to distinguish Spencer v. Thistle, 18 Neb. 227, 
and attempts to show that the judgment vacated in Spencer 
v. Thistle was wrong, so that the district court in entering 
the original judgment exceeded its jurisdiction; its judg- 
ment was therefore void, and it did right in setting it aside. 
‘ But the opinion concludes that when a decree is entered 
against a defendant without service, and a motion to va- 
cate is made within two days thereafter, and is granted 
and issues then made up, such order vacating the judg- 
ment and making up the issues is not a final order. This 
case does not hold that every judgment vacating a former 
judgment under section 602 is interlocutory and unap- 
pealable. While the decision in Rose v. Dempster dill 
Mfg. Co. is probably right, and the language of the sylla- 
bus is broad and comprehensive, it does not seem to be au- 
thority upon this question. 

In Merle & Heaney Mfg. Co. v. Wallace, 48 Neb. 886, 
judgment was entered on a power of attorney. The at- 
torney who appeared and answered for the defendants had 
no authority other than was conferred by the note itself. 
The motion to set aside the judgment was made at the same 
term at which the judgment was rendered. The proceed- 
ing in error to this court was dismissed because the cause 
had not been disposed of in the district court. The order 
of the district court having been made upon a motion at 
the same term at which the judgment was rendered, the 
decision follows the universal rule in this state. The lan- 
guage, however, of the syllabus and some parts of the 
opinion was so broad as to affect cases not before consid- 
ered to be within the rule, and afterwards in Browne vt. 
Croft, 3 Neb. (Unof.) 133, the syllabus was restated and 
not accurately applied to the facts in the case then consid- 
ered. In Browne v. Croft there was a decree in the district 
court foreclosing certain tax liens. Afterwards, whether 
at the same term or the subsequent term does not appear 
from the opinion, a petition was filed in the district court 
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“for an order vacating the judgment and granting a new 
trial because of unavoidable casualty depriving the peti- 
tioner of an opportunity to defend.” This petition was 
granted, and the plaintiff appealed from the order grant 
ing the petition. There was a motion in this court to dis- 
miss the appeal, and in the first opinion by Mr. Commis- 
sioner Ames the appeal was dismissed because the proceed- 
ing to vacate the judgment “is purely statutory and pre- 
sents no matter of equitable cognizance;” that is, the pro- 
ceeding to vacate the judgment in the district court was 
considered as an independent action under a statutory pro- 
vision, and therefore not equitable in its nature. Of course, 
if the petition to vacate the judgment was made at a term 
subsequent to the term at which the judgment was ren- 
dered, it was in its nature a new action brought for a 
specific purpose, and a rehearing was granted because it 
was considered as equitable in its nature; the judgment 
which it sought to vacate being in an equitable action. In 
the opinion by Mr. Commissioner Hastings, upon the re- 
hearing, it was said that this rehearing was “allowed pre- 
sumably on the authority of Morse & Co. v. Engle, 26 Neb. 
247.” In that case the rule was said to be that “an action 
in equity, or any special proceeding therein in the nature 
of a final order, may be reviewed on appeal.” But, as we 
have already pointed out, in Morse & Co. v. Engle, the pro- 
ceeding to vacate the decree in the district court was in- 
stituted at a term subsequent to the term at which the de- 
cree was entered, and the motion to dismiss the appeal 
was overruled, holding that such an order was appealable 
before the second trial of the case was had in the district 
court. This decision upholding the appeal in Morse € Co. 
v. Engle was approved and relied upon in the opinion of 
Mr. Commissioner Hastings in Browne v. Croft, and yet 
the appeal in Browne v. Croft was dismissed. This, of 
course, could be right only in case the petition to vacate 
the judgment of the district court was regarded as a mo- 
tion or application made at the term in which the original - 
judgment was entered. It appears that the only question 
considered by Mr. Commissioner Hastings was whether, 


350 NEBRASKA REPORTS. [Vou. 98 
Wunrath v. Peoples Furniture & Carpet Co. 


upon application made at the term at which the judg- 
ment was entered, an order which merely vacated the 
judgment and allows the defendant to answer is a final 
order. The question whether a proceeding begun at a sub- 
sequent term by petition and heard upon evidence as in 
an independent action is appealable was not considered. 

In Continental Trust Co. v. Peterson, 76 Neb. 411, 417, 
the proceedings of the district court were quite compli- 
cated. It is said in the opinion upon rehearing that the 
order appealed from, “not only revived the judgment, but 
also assumed to set aside and nullify a judgment of the 
district court in another and independent case.” Such an 
order, of course, would be without jurisdiction and of no 
effect. Perhaps it was largely for that reason that the 
appeal was finally dismissed. 

In Trimble € ‘Blackman v. Corey & Son, 78 Neb. 639, 
judgment was entered in the district court at a special 
term called for the hearing of specially assigned cases. 
At the next regular term the case was heard upon a peti- 
tion of the defendants for a new trial. The district court 
vacated the judgment, and from that order an appeal was 
taken to this court. The order appears to have been va- 
cated by this court because it was not supported by any 
evidence. The question whether an appeal would lie in 
such case does not appear to have been considered in this 
opinion. Afterwards, upon second appeal (86 Neb. 5), it 
was held that the order was not appealable. This was not 
in harmony with the former decisions of this court, and 
it is overruled. 

So far as there are expressions in other opinions of such 
a general nature as would indicate that a judgment of the 
district court vacating a former judgment upon petition 
filed at a subsequent term, and trial thereon, as prescribed 
in the statute, is not appealable, those cases are disap- 
proved. In the case at bar the petition to vacate the for- 
mer judgment was filed at a subsequent term, a trial was 
had thereon, and a decree entered vacating the former 
judgment. Such decree is appealable. 
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A petition to vacate a judgment on the ground of frand 
and perjury should allege that there is a meritorious de- 
fense of the suit in which the judgment is obtained. The 
plaintiff contends that, if only a partial defense is alleged, 
there must be an offer to pay the amount justly due. This 
rule obtains where it appears that there is a definite sum 
justly due, notwithstanding the alleged defense, but the 
rule cannot be applied in actions for damages of this na- 
ture. In Kime v. Fenner, 54 Neb. 476, this court said: “If 
the answer presented any defense, partial or complete, on 
which Kime could rely on a trial in the district court, it 
was sufficient.” 

The plaintiff cites Wabash R. Co. v. Mirrielees, 182 Mo. 
126, 145, in which that court said:. “But, as already said, 
the bill does not show any meritorious defense to the cause 
of action. It proceeds solely upon the ground that the al- 
leged fraud and perjury was for the purpose of increasing 
plaintiff’s damages. This court cannot assume that there 
was not sufficient evidence outside of said alleged perjury 
to sustain the verdict.” That action was decided upon the 
pleadings therein. The evidence was not before the court, 
and, moreover, it was held in that case that “fraud for 
which a judgment may be vacated or enjoined in equity 
must be in the procurement of the judgment. It cannot be 
set aside on the ground that witnesses falsely testified as 
to issues settled by the judgment, unless the party obtain- 
ing the judgment by some trick or artifice or fraudulent 
conduct in some manner deceived the other as to what the 
witnesses would testify to.” This court, as said in Barr 
v. Post, 59 Neb. 361, is committed to the doctrine that “the 
intentional production, by a litigant, of false testimony to 
establish a cause of action or defense amounts to such a. 
fraud as will, in a proper case, entitle the adverse party, 
if unsuccessful, to the vacation of the judgment rendered 
against him.” 

It is also urged that the evidence is not sufficient to 
support the decree vacating the former judgment. The 
defendant answers this objection in the brief with the sug- 
gestion that, as no motion for new trial was filed in district 
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court, the question of the sufficiency of the evidence cannot 
be raised here. Without regard to this suggestion, we 
prefer to examine the evidence, which is not extensive, and 
which was examined and passed upon by the trial court. 
It appears that in his petition in the original action the 
plaintiff alleged various injuries to his person, and, among 
others, that his face was “bruised, cut and torn over his 
left eye, and his scalp torn.” He alleged that these in- 
juries were permanent. The case was tried twice in the 
district court, and upon the first trial the plaintiff was 
asked some question in regard to the effect of his injury 
upon the eye, and answered: “Why, I lost the sight of my 
left eye.” The plaintiff then took leave to amend his peti- 
tion, but afterwards, when the case came on for further 
hearing, the plaintiff having failed to amend his petition 
in that regard, he was asked: “How did that cut on your 
eye affect your eye?” He was not allowed to answer this 
question, but he produced his physician, Dr. Impey, as a 
witness who testified to the cut over: his left eye, and that 
it had healed up, and that there was a scar left which had 
not completely healed. He was asked, “And no perma- 
nent effect from that, at all?” and answered: “The eye, 
I think, is permanently injured.” The evidence was that 
some time prior to the injury complained of the plaintiff 
had suffered an injury from being thrown out of a buggy, 
and that in his claim for insurance Dr. Impey had testi- 
fied that the plaintiff had lost the sight of his left eye by 
this former injury, and the plaintiff had recovered his in- 
surance upon that basis. Upon the hearing in this case, 
Dr. Impey testified that he was the plaintiff’s attending 
physician upon his former injury. Being asked what kind 
of an injury it was he treated him for, he answered: “I 
don’t remember the exact nature of these injuries. I think 
he was hurt about the face and head, if I remember right.” 
And when he was asked the nature of the injury he testi- 
fied: “I don’t remember the exact injury. He was thrown 
out or thrown over the dashboard, and I think he was 
kicked about the head and face at the time. * * * He 
was kicked by the horse, but I could not say where, ex- 
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actly. Q. Do you remember the result of that kick? A. 
I think he fully recovered. Q. Do you remember the re- 
sult of it? Did you have to sew up the wounds, or what 
did you have to do with the wound that resulted from the 
kick? A. I don’t remember what I did for him at that 
time? Q. How long was he in bed after that? A. I don’t 
know that, either. Q. How long did you attend him? A. 
Could not say.” When he was asked, “You have stated, 
have you, all you can remember about the injury that oc- 
curred at that time?” he answered: “Yes, sir, I have.” 
After Dr. Impey had testified, the plaintiff was recalled, 
and was asked, “What was the nature of that injury?” and 
answered : “The eye was swollen quite bad. * * * 
How long were you laid up from the effects of that injury? 
A. About two weeks, and I went to work again. Q. Did 
you ever experience any later effects from it after the two 
weeks? A. No; nobody else except Doctor Impey. Q. 
What I am asking you is, whether you recovered entirely 
from that, at the end of the two weeks? A. Yes, sir; I 
was a little weak for a while, but it gradually got better. 
Q. State whether or not, at the time you fell down this 
elevator shaft, and for years prior to that time, you had 
suffered from this injury, this prior injury, at all? A. 
Yes, sir. Q. What I want to know is whether you were 
suffering from this injury, after you got hurt, thrown out 
of the buggy? A. No, sir; no trouble and no pain at 
all. * * * Q. You have never called any specialist? A. 
No, sir. Q. What else did Dr. Impey do besides putting 
a poultice on the eye? A. Nothing. Q. Was the eye 
swollen up 80 you could not see? A. Yes, sir; a few days. 
Q. How many days do you think it was swollen up so you 
could not see? A. I don’t quite remember; I think it was 
three or four days. Q. But still you were confined to the 
house something like two weeks from this? A. Yes, sir. 
Q. Were you hurt any place else? A. No, sir.” 

The trial court saw these witnesses and observed their 
manner and the effect of their testimony, and evidently 
concluded that they intended to and did deceive the court 
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and jury, probably leading them to believe that the plain- 
tiff had lost the sight of his eye by reason of the accident 
for which he sued. The law necessarily trusts largely to 
the discretion of the trial court in such matters. This 
court cannot interfere, unless there is an abuse of discre- 
tion. Under such circumstances, the decision of the trial 
court in passing upon the application to vacate the former 
judgment ought not to be interfered with by this court. 
It follows that the judgment of the district court is 
AFFIRMED. 
Fawcett and Hamer, JJ., not sitting. 


Packers NATIONAL BANK, APPELLANT, V. GEORGE F. 
RUSHART, APPELLEE. 


Firep May 14, 1915. No. 18093. 


Banks and Banking: CotLustve Loan sy CasHier: Lirapiiry. Where 
the maker of a promissory note and a bank cashier are engaged 
in a joint enterprise, in which each has a contingent beneficial 
interest, and the cashier, without the knowledge of any other 
officer of the bank, loans money of the bank to be used in further- 
ance of the enterprise, taking the note of his associate, payable to 
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Morkgissey, C. J. 

This is an appeal by the Packers National Bank of South 
Omaha from a judgment of the district court for Sarpy 
county in favor of the defendant, in an action on a prom- 
issory note. The note is made payable to plaintiff, is dated 
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November 22, 1909, and signed by the Mohawk Mining 
Company, George F. Rushart, and C. P. Moriarity, and is 
for $12,625 and interest. This note was given in renewal 
of a former note signed by the same parties for $11,500. 
The Mohawk Mining Company was a copartnership, and 
prior to the commencement of this action had been adjud- 
icated a bankrupt in Oklahoma. C. P. Moriarity, the other 
maker, had also been discharged in bankruptcy prior to the 
commencement of this action. 

There was service of summons on the defendant Rushart 
only. He admitted the execution of the note, but alleged 
want of consideration, claiming that he is a mere accommo- 
dation maker. He alleged that Frank J. Moriarity, who 
had been cashier of plaintiff bank for a long term of years, 
but who died before the making of the note in suit, had 
become interested in a coal mining property in Oklahoma, 
and that he was desirous of borrowing the money of the 
plaintiff bank without the knowledge of the other officers 
of the bank; that, beginning in 1907, from time to time, 
the cashier honored the drafts of the parties operating the 
mine, and this defendant gave his notes to the bank to 
cover the amounts thus advanced; that he had induced 
defendant to sign these notes on the express promise that 
he would not be held liable upon any note which he might 
sign; that the drafts were paid and the money advanced 
prior to the making of the note given to cover the amount 
of any draft; that at the time of the cashier’s death these 
notes had all been merged into the one note of $11,500; 
that this note, like the notes preceding it, was made at the 
request of the cashier, and with the agreement that he 
would hold defendant harmless; that there was no consid- 
eration therefor, and that it was made for the accommoda- 
tion of the plaintiff; that the plaintiff was in possession 
of all the facts at the time the note was signed, and the 
plaintiff advanced no sum whatever on account of said 
note or as a consideration therefor. By reply these mat- 
ters were put in issue, and it is alleged that the money was 
loaned to defendant and C. P. Moriarity and the Mohawk 
Mining Company, a copartnership composed of defendant 
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and C. P. Moriarity. The case was submitted to the jury, 
and, from a verdict and judgment in favor of defendant, 
plaintiff brings the cause here for review. 

. It is insisted that the court ought to have directed a ver- 
dict in favor of plaintiff, and this makes it necessary to 
consider, somewhat at length, the evidence in the case. 

The record discloses that, prior to the loaning of any 
money by plaintiff, one E. B. Rushart (also spelled Ruys- 
schaert), a brother of defendant, and one Bonnert were 
operating a coal mine in Oklahoma, and this defendant . 
was living at Fort Crook, Nebraska, and intimately ac- 
quainted with plaintiff’s cashier. Through the efforts of 
defendant the cashier became interested in the mine, and 
he caused an investigation of the property to be made, 
with the result that, December 22, 1906, Rushart and Bon- 
nert made a bill of sale conveying the mining property to 
defendant and Charles P. Moriarity, a brother of the cash- 
ier. January 2, 1907, defendant and his brother, E. B. 
Rushart, and plaintiff’s cashier and his brother entered 
into a written agreement, whereby it was provided that 
when all indebtedness of every character whatsoever, ex- 
isting against the old firm of Rushart & Bonnert, and when 
all indebtedness of every character whatsoever against the 
new firm, composed of George F. Rushart and Charles P. 
Moriarity, should be paid, and when all indebtedness ex- 
isting by virtue of their operation of the mine, and the bal- 
ance due to Fred Bonnert on account of his contract with 
plaintiff's cashier should be paid, all of the rights and 
privileges formerly held by the firm of Rushart & Bon- - 
nert, “and now temporarily held by Charles P. Moriarity 
and George F. Rushart, and all of the machinery and other 
personal property and assets of every description now be- 
ing used in the mining of coal on the north half of north- 
west quarter, section 22, township 20 north, range 13 east, 
in Indian Territory, shall be held by Frank J. Moriarity of 
Omaha, Nebraska, and George F. Rushart of Omaha, Ne- 
braska, and Edward B. Rushart (spelled Ruysschaert) of 
Tulsa, Indianferritory, owners in common, each of said 
parties owning.an equal. undivided one-third of all of the 
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aforementioned property. Provided, however, until the 
foregoing conditions arise, that is, until the time when all 
of the obligations of all the foregoing named firms shall 
have been satisfied in full, Edward B. Ruysschaert of Tulsa, 
Indian Territory, shall have equal right and authority, in 
the operation of the coal mining claim, * * * with 
Charles P. Moriarity, who is, at present, managing the 
coal mining operations. * * * In witness whereof, we 
have hereunto signed our names this 2d day of January, 
1907. Edward B. Ruysschaert. George F. Rushart. F. J. 

Moriarity. ; 

“The above facts and conditions admitted and accepted 
by me. Charles P. Moriarity.” 

It is undisputed that the only money that was ever put 
into this enterprise by the defendant or either of the Mo- 
riaritys belonged to the plaintiff bank, being advanced from 
time to time as needed, and that the whole sum was finally 
merged in the note in suit. Part of the time the notes were 
signed by George F. Rushart alone, and part of the time 
by George F. Rushart, C. P. Moriarity, and the Mohawk 
Mining Company, the firm name under which they oper- 
ated. It is also undisputed that the cashier, one of the 
parties to this enterprise, was the only officer of the plain- 
tiff bank in any way interested in the enterprise, and that 
no other officer of the plaintiff had any knowledge what- - 
soever of the transactions. Defendant evidently had good 
credit at the bank, for he testifies: “A. Well, Mr. Mo- 
riarity let the Mohawk Mining Company have the money. 
He wanted me to sign those notes so his people there in the 
bank wouldn’t catch on to it.” He says that he signed the 
notes at the request of the cashier; that he received no 
money at the time of signing; but it is conceded that the 
money went into this mining venture. “Mr. Moriarity told 
me there was drafts from Oklahoma on him direct; that is, 
my brother and his brother—he said he paid a couple of 
those drafts, and he wrote a letter to him not to draw that 
way any more—that he better draw on me; that the people 
in the bank had full confidence in me and would not ques- 
tion anything I done; that if the money was loaned through 
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him it might look bad for him, and he didn’t want them 
to catch on. * * * He told me he wrote them (referring 
to the parties operating the mine) a letter that they had 
better draw on me forit. He said, ‘I will have to use your 
name on this, George—not to let them people know any- 
thing about this. This will be paid in a little while, and 
I will have to use your name, I will take care of you.’ 
And [I told him ‘All right” * * * Why, he would take 
care of it, he said. My name would never be known. He 
said he would take care of the notes himself. The mine 
was to pay him back. Q. You knew when you signed the 
first note that Mr. Frank Moriarity was interested in the 
mining company, did you? A. I knew he owned it until 
it was paid for.” The date of the first note is not given, 
but it is quite apparent that it was after the written agree- 
ment made January 2, 1907, under which defendant took 
an interest in the property. Defendant has never dis- 
clainied the interest given him under the contract signed 
January 2, 1907, but affirmed it on the witness stand. On 
his cross-examination the following testimony was elicited: 
“Q. You knew at the time the contract was signed above 
the bank, did you, that Mr. Moriarity, Mr. Frank Moriarity, 
was to have an interest in the business after the debts were 
paid? <A. Yes, sir; he was to furnish the money, all the 
money, and then he was to have interest. Q. What interest 
was he to have? A. One-third. Q. Who was to have the 
other two-thirds? A. My brother, myself, and when all 
the debts were paid Mr. Moriarity got his money back. Q. 
That is, after all the money the bank had loaned had been 
paid? A. Yes, sir. Q. Then the interest in the business 
was to be divided into three parts, of which Mr. Frank 
Moriarity was to have one, his brother one and you one; 
is that correct? A.. Yes, sir; but this $5,000 to Mr. Bon- 
nert was to be paid that Mr. Moriarity stood good for. 
Q. That is, after all the debts, either for the purchase of 
the plant and payment of the running expenses, were paid, 
then you three were to divide it up, were you? A. Yes, 
sir; one-third each.” 
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This, we think, makes it clear that these parties were 
engaged in a joint venture. The defendant was a party in 
interest. He signed the notes in order to procure the 
money to engage in the business and to operate it, and the 
cashier, by virtue of his position in the bank, was able to 
loan plaintiff’s money on the faith and credit of defend- 
ant’s note. They believed at this time that the business 
would be profitable, and that out of the dividends they 
would be able to pay back to plaintiff bank all of the 
money borrowed, and ultimately they would possess this 
property free and clear of all incumbrances, and this they 
agreed should be equally divided, one-third to defendant, 
one-third to the cashier, and one-third to the brother. It is 
entirely probable that they never dreamed of a possible 
failure, and that when this money was borrowed all parties 
honestly intended to see it paid. But this defendant knew, 
as his testimony shows, that the money was advanced on the 
faith and credit of his note; he was informed by the cashier 
that the other officers would not know of the undertaking, 
that it was necessary to have this note in order to secure the 
money for this enterprise, and had the undertaking proved 
successful and the dividends been sufficient to meet the 
indebtedness, as was contemplated in their agreement be- 
tween themselves, he would have received an undivided 
one-third interest in this business, which at the time prob- 
ably appeared to all of the parties very valuable. But 
this, like many another mining venture, failed; the cash- 
ier died; the other maker of the note was declared a bank- 
rupt, and the defendant’s dream of easy money ended in a 
lawsuit. 

“A corporation is not chargeable with the knowledge 
nor bound by the acts of one of its officers in a matter in 
which he acts in behalf of his own interests, and deals 
with the corporation as a private individual, and in no way 
represents it in the transaction.” Buffalo County Nat. 
Bank v. Sharpe, 40 Neb. 123. 

There is no disputed question of fact to submit to a 


jury. 
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In Jendel v. Boyd, 71 Neb. 657, this court said: “It is 
well settled that the general authority of the cashier of a 
bank does not authorize him to issue drafts of the bank 
for himself, or for his private business. Lee v. Smith, 84 
Mo. 304, 54 Am. Rep. 101; Anderson v. Kissam, 35 Fed. 
699; Lamson v. Beard, 36 C. C. A. 56, 45 L. R. A. 822; 
West St. Louis Savings Bank v. Shawnee County Bank, 5 
Otto (U. S.) 557. This rule is founded on the familiar 
rule of the law of agency, which forbids that an agent 
shall act for himself and for his principal in one and the 
same transaction. It is founded on sound considerations 
of public policy, and the recognized inability of any per- 
son to faithfully serve two masters at the same time. Con- 
sequently, when the cashier issued these drafts, he did so 
without authority, and his conduct is to be viewed in no 
more favorable light than that of any other person who, 
without authority, appropriates the property of another to 
his own use.” 

Defendant knew at the time the money was borrowed 
that the cashier was making the loan without the knowl- 
edge or authority of any other officer of the bank. He 
knew that it was going into this private enterprise in which 
defendant and the cashier were interested, and plaintiff is 
not bound by the promises of the cashier to hold defend- 
ant harmless. 

It being proved beyond question that the money loaned 
by the bank was received by the Mohawk Mining Com- 
pany, of which this defendant was a copartner, and that 
this defendant knew at the time of making the various 
notes, and at the time the money was advanced, that the 
cashier of the plaintiff was engaged in a private enterprise 
which he was concealing from his principal, and this de- 
fendant having a contingent beneficial interest in the en- 
terprise, he will not be permitted to offer the statements or 
promises of the cashier to defeat payment of the note. The 
court should have instructed a verdict for the plaintiff. The 
judgment of the district court is reversed, with directions 
to enter judgment for the plaintiff. 

REVERSED. 


BakNES, Fawcetrr and Hamer, JJ., not sitting. 
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EpwarpD MILLER, ADMINISTRATOR, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY, APPELLANT. 


Fitep May 14, 1915. No. 18072. 


1. Master and Servant: DEATH orf SERVANT: NEGLIGENCE: Proor. In an 
action to recover for the death of a servant, alleged to have been 
caused by the negligence of the master, the plaintiff is required to 
prove at least one or more of the alleged negligent acts set forth 
in his petition. 


2. Evidence examined, its substance stated in the opinion, and held to 
be insufficient to sustain a judgment for the plaintiff. 


APPEAL from the district court for Douglas county: 
Wiis G. Suars, Jupen. Reversed. 


Byron Clark, Jesse L. Root and #. C. Strode, for appel- 
lant. 


Mahoney & Kennedy, contra. 


BARNES, J. 

Action by the administrator of the estate of Frank J. 
Miller against the Chicago, Burlington & Quincy Railroad 
Company to recover for the pecuniary loss sustained by 
decedent’s next of kin by reason of his death. It was al- 
leged in plaintiff’s petition that the defendant was guilty 
of negligence in allowing a heavy metal lamp to fall from 
the cab of the engine on which decedent was working as a 
fireman; that the lamp struck him on the head and knocked 
him off the engine, thereby causing his injuries and death. 
This ground of negligence was abandoned, and the negli- 
gence on which the cause was submitted to the jury was 
stated in plaintiff’s petition, in substance, as follows: That 
‘Frank J. Miller was employed by the defendant as a loco- 
motive fireman, and was discharging his duties on an en- 
' gine operated by defendant in handling interstate com- 
merce between Sioux City, Iowa, and Laketon, Nebraska; 
that prior to the 10th day of February, 1912, defendant 
had carelessly and negligently permitted its track and 
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roadbed, including the Y’s and switches thereof, to be and 
become uneven, loose and unsafe, particularly in and about 
Laketon, Nebraska; that on that day, while plaintiff’s de- 
cedent was engaged in the discharge of his usual duties as 
locomotive fireman on engine number 1236, and while ex- 
ercising all due care and caution on his part, and wholly’ 
without negligence of any character whatsoever on his 
part, the defendant ran said engine at a high and danger- 
ous rate of speed over its tracks, including the south Y 
switch at Laketon, Nebraska, which tracks, switches and 
Y’s had been carelessly and negligently permitted to be- 
come uneven and unsound, loose and unsafe, thereby neg- 
ligently rocking and jolting said engine so that said Miller 
was caused to fall from said engine, and by reason thereof 
was killed. The defendant by its answer denied the allega- 
tions of negligence contained in the petition, and alleged: 
“The injury to and the death of said Frank J. Miller were 
due wholly to and caused solely by his own carelessness and 
negligence, and without any carelessness and negligence on 
the part of the defendant.” The reply was a general de- 
nial. Trial in the district court for Douglas county re- 
sulted in a verdict for the plaintiff, and the defendant has 
appealed. 

Appellant contends, among other assignments of error, 
that the verdict and judgment are not sustained by the 
evidence, and this contention is the only one which will be 
considered. It appears that Frank J. Miller, while em- 
ployed as a fireman on locomotive number 1236 belonging 
to the defendant railroad, which locomotive was pulling a 
train of empty ice cars going north to Sioux City, Iowa, 
fell from his engine near Laketon, Nebraska, and was 
killed. The head brakeman on the train was a witness for 
plaintiff, and described the accident, in substance, as fol- 
lows: The last time I saw Miller before the accident he 
was standing in the gangway of the engine cab, which is the 
place where the fireman stands and does his work. This 
was about three or four minutes before he received his in- 
jury. I heard something crack, and I looked around and 
saw Miller fall out of the gangway. When I saw him he 
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was going out of the gangway between the engine and the 
cab. He seemed to be whirling. His left side was to the 
west and turned to the right. He just kind of slid out 
level. He tipped out and dropped level to the ground. His 
hands were not raised above his head. He struck the 
ground about the back end of the tank and about three or 
four feet from the rail. His head was south and his feet 
to the north, parallel to the track. He struck right on his 
face. The rails at that point were 75-pound rails. The 
roadbed was cinder or cinder ballast. The speed of the 
train was about 20 miles an hour. The train was stopped, 
and I went back and picked Miller up. He was uncon- 
scious, and was bleeding from the left side of his head. 

One J. J. Sullivan, an old Union Pacific engineer, was 
called as a witness for the plaintiff, and, after qualifying 
himself as an expert engineer, testified that during his 
experience as an engineer in the early seventies or eighties, 
he had driven locomotives over rails of the weight of about 
75 pounds; that such rails were considered light in com- 
parison with the rails of to-day; that unless conditions 
were very good it would be serious to operate locomotives 
at a high rate of speed over switches when they were placed 
on a cinder roadbed; that in such case there would ordi- 
narily be a sudden lurch; that the lurch would be at the 
highest speed and it would be on the side of a low joint; 
that cinder tracks are more or less spongy, and that a 
schedule on that sort of a road ought not to be over 15 
miles an hour. On cross-examination the witness refused 
to say at what stations it would be- dangerous, but said 
that in certain places it might be dangerous to run 20 
miles an hour, because there is a certain moisture in the 
roadbed. The plaintifi’s witness who saw the deceased 
fall out of the cab does not testify that there was at that 
time any lurch of the engine that caused him to fall, and 
there is no witness who so testified, and there is conse- 
quently no direct evidence that the lurching of the engine 
caused the deceased to fall. The plaintiff's contention is 
that if they show that there might be a lurching of the 
engine, and that there would naturally be some lurching, 
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and that this was caused by the negligence of the defend- 
ant, then the burden would be upon the defendant to show 
that the accident was caused in some other way. This 
would be true if the nature of the circumstances was such 
as to preclude any more accurate evidence, but if this 
engine was lurching excessively, and particularly if a sud- 
den lurch of the engine at that time caused the deceased 
to fall, that fact might easily be proved by the witness who 
testified for plaintiff in the case, and the fact that he did 
‘not so testify would seem to negative the contention of the 
plaintiff that the accident was caused by a sudden lurch 
of the engine. - 

The foregoing is the substance of plaintiff’s evidence. 
The defendant requested the court to direct a verdict in 
its favor. The motion was overruled. No evidence was in- 
troduced by the defendant, and the jury returned a ver- 
dict for plaintiff for $5,000, on which the court rendered 
judgment. There is no evidence in the record of the con- 
dition of the defendant’s roadbed. There was no testimony 
introduced in any manner relating to the weight, condi- 
tion or equipment of the defendant’s engine. There was 
no evidence introduced showing or tending to show any 
defect in the defendant’s track or switches, or that there 
was a low joint at the place where the accident occurred. 
As we view the record, the verdict of the jury must have 
been based on mere conjecture. It seems clear that the 
plaintiff failed to produce sufficient evidence to show ac- 
tionable negligence. The judgment of the district court is 
therefore reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 
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EEMELIA WISENSTINE, APPELLER, V. INTERSTATE BUSINESS 
Men’s ACCIDENT ASSOCIATION, APPELLANT. 


Fiep May 14, 1915. No. 18131. 


1. Insurance: ApPpLicATION: FaLsE STATEMENTS, Where the agent had 
inserted in the application for life insurance a representation of 
the age of the insured, which was untrue, but which the agent 
himself knew to be untrue, and at the same time stated to the 
insured that it was immaterial, and so procured the assent of the 
assured, this was the act of the company, and not of the assured, 
and would not invalidate the policy. 


‘ EstorpreL. In such case the statement 
signed by the applicant, but which is prepared by the agent with 
full knowledge of the facts, is not the false statement of the in- 
sured, but is the representation of the agent of the company, and 
the company will be estopped to declare the policy void for such 
misstatement. 


: SETTLEMENT: SETTING ASIDE: Fravup. Where in such case 
an agent of the company, in order to effect a settlement with the 
beneficiary, makes a statement to her that the policy is void on 
account of a misstatement as to the age of the insured, that the 
courts have all so decided, that he is right, and that the company 
will not stand for it, and the beneficiary, having no opportunity 
to make a proper inquiry, relies on his statements, a settlement of 
her claim of $5,000 for $425 will be set aside, upon her return 
of the check given her to procure such settlement. 


APPEAL from the district court for. Douglas county: 
Grorep A. Day, JUDGE. Affirmed. 


Dunshee & Haines and John D. Ware, for appellant. 
Sullivan & Rait and George B. Thummel, contra. 


BARNES, J. ek 

This was an action at law upon a written certificate of 
membership in the defendant association. issued to plain- 
tiff’s decedent, Frank B. Wisenstine, in which the plain- 
tiff was named as his beneficiary. The plaintiff prayed 
for a judgment of $5,000, the amount spécified in the ceér- 
tificate, and alleged, and the defendant admitted, that the 
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assured came to his death by accidental means. The de- 
fendant by its answer denied that the policy was in force 
‘at the time of the death of Frank B. Wisenstine, and de- 
nied that it was indebted to the plaintiff. The answer fur- 
ther alleged, in substance, that defendant was a mutual 
assessment association, organized under the laws of the 
state of Iowa, and was licensed to transact business in 
Nebraska. Its articles of incorporation and its by-laws 
were set out in the answer, and it was particularly alleged 
that the association could only insure persons within the 
ages of 21 and 55 years; that Frank B. Wisenstine, at the 
time he made his application for membership, was only a 
few days past 18 years of age, and that he fraudulently rep- 
resented that he was of the age of 21 years, and signed an 
application to that effect; that therefore the certificate was 
obtained by fraud, and was nonenforceable and void. It 
was further alleged that, when the association ascertained 
the facts, it denied its liability, and thereupon a settle- 
ment and compromise was effected with the plaintiff by 
which the company delivered to her a check for the sum of 
$425, in full satisfaction of her claim. The plaintiff by 
her reply alleged, in substance, that the settlement was 
obtained by fraud and misrepresentation, and that as soon 
as she learned the facts she repudiated the alleged settle- 
ment and returned to the defendant the check which she 
had received. The cause was tried to a jury in the district 
court for Douglas county. Plaintiff had the verdict and 
judgment, and the defendant has appealed. 

It appears that two questions were submitted to the 
jury: First. Was the policy obtained by false representa- 
tions on the part of Frank B. Wisenstine in regard to his 
age? Second. Is the release which plaintiff signed on 
July 8, 1912, binding upon her? It is appellant’s conten- 
tion that the court erred in submitting those questions to 
the jury, and that the court should have directed a verdict 
in defendant’s favor. The evidence discloses that a Mr. 
Haas, an agent for the defendant company, was stopping 
at the hotel in Battle Creek, Nebraska, which was owned 
by Frank B. Wisenstine’s father; that the agent was stren- 
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uously urging Frank to procure a policy in his company ; 
that the assured made the usual objections to becoming a 
member, insisting, among other things, that he had no 
money to pay for the policy; that in the course of the con- 
versation Frank’s father offered to loan him the money for 
that purpose, and the agent thereupon wrote out the ap- 
plication; that nothing was said about the age of the as- 
sured at first. It appears, however, that before the ap- 
plication was written the agent informed Frank that, in 
order to become a member, he must be 21 years of age. 
There is no evidence in the record, however, which shows 
or tends to show that Frank ever saw any of the defend- 
ant’s literature, or ever had any notice of the alleged age 
requirement, Other than that stated by Mr. Haas. It fur- 
ther appears that Haas said to Frank that he was so near 
21 years old that he would write his age in the application 
as 21 years, and that upon that statement Frank signed the 
application. It thus appears that the agent knew that 
Frank was not 21 years old when he signed the application. 
Having this knowledge, Haas sent in the application to his 
company without any statement discrediting it, and col- 
lected the premium, and the policy was at once issued. 

As we view this question, the assured was not guilty of 
fraud in signing the application on which the policy was 
issued; that, as a matter of fact, the only fraud practiced 
was that of the agent in concealing from his company the 
age of the assured. In Union Mutual Ins. Co. v. Wilkin- 
son, 80 U. S. 222, it was said that, where agents soliciting 
insurance undertake to prepare the application of the in- 
sured, or to make any representations to the insured of the 
character or effect of the statements of the application, 
they will be regarded as agents of the insurance companies, 
and not of the insured. In that case the agent had in- 
serted in the application a representation of the age of the 
mother of the insured at the time of her death, which was 
untrue, and it was held not to invalidate the policy. The 
same rule is announced in Hingston v. Hitna Ins. Co., 42 
la. 46; State Ins. Co. v. Jordan, 29 Neb. 514. The agent 
of the defendant testified that, knowing that Frank was 
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ineligible to membership, he put his age in the application 
as 21. It is well settled that, where the agent is aware of 
conditions which, if concealed by the insured, would avoid 
the policy, but the agent, either by fraud or mistake, in- 
serts incorrect or untrue answers, the company is respon- 
sible for the agent’s conduct, and cannot repudiate the con- 
tract on that ground. Eggleston v. Council Bluffs Ins. Co., 
65 Ia. 308; Continental Life Ins. Co. v. Chamberlain, 132 
U. S. 304; Taylor v. Anchor Mutual Fire Ins. Co., 116 Ia. 
625; Fidelity Mutual Fire Ins. Co. v. Lowe, 4 Neb. (Unof.) 
159. In Jamison v. State Ins. Co., 85 Ia. 229, 234, it was 
said: “He (the agent) knew all material facts when he 
prepared the application, and, having undertaken to pre- 
pare it, his duty required him to state them correctly. Mrs. 
Jamison: gave the required consideration for the insur- 
ance, and relied upon the agent, as she had a right to do, to 
discharge his duty in a proper manner. His failure in 
that respect was the fault of the defendant, and it will not 
now be permitted to escape liability by taking advantage 
of its own wrong.” The same rule is announced in Eckert 
v. Century Fire Ins. Co., 147 Ta. 507; Roe v. National Life 
Ins. Ass’n, 187 Ia. 696; Pringle v. Modern Woodmen of 
America, 76 Neb. 384. We are aware that the authorities 
on this question are somewhat conflicting, but we feel con- 
strained to follow the recent and more equitable doctrine 
announced in the foregoing decisions. 

It is further contended by the appellant that the court 
erred in submitting to the jury the question of fraud in 
the settlement, on which plaintiff relied to enable her to 
maintain her action, because there was no evidence which 
would support a verdict in her favor on that question. 
The plaintiff testified that Mr. Edson, the defendant’s 
agent, when he called on her to adjust the matter, said to 
her: “TY looked this application over in my room last night 
and J find that Frank misrepresented his age, and this 
makes the policy perfectly worthless.” There was noth- 
ing on the face of the application which gave Edson any 
such. information. The application did not show that 
Frank had made a false statement, and the agent must 
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have had independent knowledge of Frank’s real age. If 
he had no such knowledge, he could not say that Frank 
had been guilty of fraud and that the policy was void. 
In addition to this, Edson stated to the plaintiff that she 
could consult any lawyer if she wanted to find out if he 
was right; that she could take his word for it, that he was 
right, and that his company would not stand for it. It 
appears that there was no lawyer in Battle Creek whom 
Mrs. Wisenstine could consult. She stated that the agent 
seemed fair, and that she finally took his word for it. It 
appears that Edson’s statement that the company was not 
liable on the policy and that all the courts had so decided 
was not true. He must have known that this was not true, 
because very many of the courts have decided otherwise. 
The rule in such cases is that, when a person, falsely as- 
suming knowledge of certain facts, makes representations 
thereto without knowledge of the truth or falsity thereof, 
he is subject to the same liability for injuries resulting 
therefrom as if they were made with full knowledge of the 
facts. Mrs. Wisenstine could not have found out for her- 
eslf that what Edson had told her was untrue, and there- 
fore she had a right to rely on his statements. Perry v. 
Rogers, 62 Neb. 898; Foley v. Holtry, 48 Neb. 183; Mar- 
tin v. Hutton, 90 Neb. 34. As we view the record, the 
court did not err in submitting the question to the jury. 

After a careful examination of the record, we are con- 
vinced that it contains no reversible error, and the judg- 
ment of the district court is 

AFFIRMED. 
HAMkR, J., not sitting. 


98Neb.24 
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Peterson v. Damoude. 


PuHeEBn J. PETERSON ET AL., APPELLEES, Vv. GEORUB E. 
DAMOUDBE ET AL, APPELLANTS. 


Frrep May 14, 1915. No. 18088. 


Partition: Drvisz: RESTRICTION ON PaRTITION: VALIDITY. Involuntary 
partition of an estate devised in equal shares to the testator’s 
children cannot be decreed contrary to a provision in the will 
which forbids division for a reasonable time fixed by testator in 
definite terms; the condition not being a void restraint on aliena- 
tion nor a limitation repugnant to the fee. 


APPEAL from the district court for Hamilton county: 
Epwarp E. Goop, Jupen. Reversed and dismissed. 


Hainer, Craft & Aylsworth and Frank H. Edgerton, for 
appellants. 


B. F. Good and J. H. Grosvenor, contra. 


Rosg, J. 

This is an action for partition. From a decree granting 
the relief prayed by plaintiffs, defendants have appealed. 

Joseph Damoude died in Hamilton county, December 
24, 1905, leaving a wife and 138 children. His widow died 
December 6, 1910. He left a will containing these words: 

“IT give devise and bequeath to my beloved wife, Wil- 
helmina Damoude, all of my real estate, to have and to hold 
for the term of her natural life, and to have all the rents 
and profits arising therefrom, and at her death said lands 
shall descend in absolute title and in equal shares among 
my children living, or their legal representatives. Pro-: 
viding, however, that said real estate shall not be disposed 
or divided among my said children prior to the 5th day of 
October 1921.” 

The real estate thus devised consists of a 480-acre tract 
in Hamilton county. Nine of the testator’s children in- 
stituted this action against the others March 16, 1912. 
Partition was decreed on the ground that the proviso ig 
repugnant to the devise. To uphold the trial court plain- 
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tiffs argue that the limitation.violates the doctrine that a 
restraint on alienation cannot be attached to the fee, and 
cite Loosing v. Loosing, 85 Neb. 66, and similar cases. Did 
testator devise the fee in equal shares to his 13 children, 
and, by means of a subsequent provision, attempt to pre- 
vent each from selling or assigning the undivided one- 
thirteenth interest before October 5, 1921? The intention 
to prevent partition until that date, or until after the 
youngest child attains the age of 21 years, is clear: “Said 
real estate,” reads the will, “shall not be disposed or di- 
vided among my said children prior to the 5th day of Octo- 
ber, 1921.” The word “divide,” in the connection in which 
it ig thus used, evinces a testamentary purpose to delay 
partition temporarily, or to postpone a division of the en- 
tire estate among the devisees. Hill v. Hill, 261 Mo. 55. 
The property which shall not be “disposed or divided” 
prior to the date fixed by testator is “said real estate.” 
The reference is to all of the land devised to the 
18 children. It is clear, therefore, from the terms of the 
entire will that the restriction in the proviso applies alone 
to the 480-acre tract. It follows that each devisee is left 
free to sell his individual estate at any time, and that 
cases cited to support the argument that a testator who 
devises the fee cannot impose restraints on alienation are 
not in point. The decisive question presented by the ap- 
peal may be stated thus: Is the provision temporarily sus- 
pending partition a reasonable and valid exercise of testa- 
mentary power? Authority is nearly unanimous in an- 
swering the question in the affirmative. Hill v. Jones, 65 
Ala. 214; Dee v. Dee, 212 Ill. 338; Heininger v. Meissmer, 
261 TH. 105; Hunt v. Wright, 47 N. H. 396; Roberts v. Wal- 
lace, 100 Minn. 359; Buschmann v. McDermott, 139 N. Y. 
Supp. 314; McInteer v. Gillespie, 31 Okla. 644; Greeney v. 
Greeney, 155 Wis. 621. 

In Gray, Restraints on Alienation of Property (2d ed.) 
sec. 30, it is said: “Whatever the true doctrine may be, 
a prohibition against partition is not a restraint on aliena- 
tion, as the undivided share is always assignable.” 
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In Dee v. Dee, 212 Il. 338, 354, the report shows that the 
testator left a life estate to his widow, Hanorah Dee, and 
the remainder to his children. In discussing in that case 
the question here under consideration, the supreme court 
of Illinois said: “Is appellant entitled to partition prior 
to the death of Hanorah Dee? It is evident from the lan- 
guage of the will that it was the purpose of the testator 
to postpone a division of the estate until her death. The 
general rule is that an adult tenant in common may de- 
mand partition as a matter of right (Martin v. Martin, 
170 Ill. 689) ; and the fact that he is a remainderman and 
that the particular estate has not expired is not a valid 
objection (Drake v. Merkle, 153 Ill. 318); but equity will 
not award partition at the suit of one in violation of his 
own agreement or in violation of a condition or restric- 
tion imposed upon the estate by one through whom he 
claims (21 Am. & Eng. Ency. Law (2d ed.) 1158; Hill v. 
Reno, 112 Ill. 154; Ingraham v. Mariner, 194 Tl. 269; 
Brown v. Brown, 43 Ind. 474; Hunt v. Wright, 47 N. H. 
396) ; nor is such a condition or restriction in the instru- 
ment conveying the estate invalid as repugnant to the es- 
tate granted, or as against public policy (Hunt v. Wright, 
supra). We regard the language of the will fixing the 
time at which the estate shall be divided as an express 
condition against partition prior to that time. No parti- 
tion can be had, therefore, until the particular estate of 
Hanorah Dee is extinguished.” 

In the present case the provision forbidding partition 
prior to October 5, 1921, being valid, the action was pre- 
maturely brought. 

There is also a discussion of the meaning of the word 
_ “disposed” as it appears in the proviso that “said real 

estate shall not be disposed or divided among my said 
children prior to the 5th day of October, 1921.” It is in- 
sisted that testator, by means of the language quoted, in- 
tended to prevent the devisees from mutually combining 
and selling the entire tract, and attempted to impose an 
invalid restraint on alienation. A determination of this 
question is not necessary to a decision. The provision re- 
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lating to partition is valid. Some of the children are re- 
sisting the action. The devisees have not agreed to sell the 
tract. In decreeing partition the trial court was in error. 
The judgment is therefore reversed and the action dis- 
missed. 
REVERSED AND DISMISSED. 
‘Hamer, J., not sitting. 


NELSH SWANSON, APPELLER, V. UNION PACIFIC RAILROAD 
COMPANY, APPELLANT. 


Fitep May 14, 1915. No. 18035. 


Master and Servant: RELEASE: CONSIDERATION: Paros EvipENcE. Tylee 
v, Illinois OC. R. Co., 97 Neb. 646, re-examined, and held decisive 
of the case at bar. 


AppraL from the district court for Douglas county: 
Grorcp A. Day, Juper. Affirmed. 


Edson Rich, A. G. Ellick and B. W. Scandrett, for appel- 
lant. 


Sullivan & Rait, contra. 


Fawcerr, J. 

From a judgment of the district court for Douglas coun- 
ty, in favor of plaintiff, in an action for a breach of con- 
tract by defendant for life employment of plaintiff, de- 
fendant appeals. 

In August, 1905, plaintiff, while in the employ of de- 
fendant, received an injury which resulted in the loss of 
a leg between the knee and ankle, which he claimed was 
the result of defendant’s negligence, but which negligence 
the defendant did not concede. He was taken to a hospital 
and there treated, as we infer from the record, at defend- 
ant’s expense. While in the hospital he was visited by 
his foreman, Henry D. Baldwin, with whom he claims to ~ 
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have made a settlement, by the terms of which he was to 
release the defendant from all claim on account of the in- 
jury he had received, and was to receive in return there- 
for $500 in cash and employment for life, or for so long 
a time as he desired to work, at the same pay that he was 
receiving at the time of his injury. He received the $500 
in cash through defendant’s claim agent, S. J. Peterson, 
and executed a release, releasing the defendant from all 
liability. He was also given employment by Baldwin, his 
previous foreman, and continued to work for the defend- 
ant at lighter employment than that in which he had been 
engaged prior to his injury, for a period of about five years, 
and until after the death of his foreman, Baldwin. Bald- 
win was succeeded as foreman by his son-in-law, who 
shortly thereafter discharged plaintiff, and this action re- 
sulted. 

The brief contains 12 assignments of error, which we 
shall not consider in detail, but will only refer to such por- 
tions as may seem necessary to a full determination of 
the case. Our labor has been much lightened by our recent 
consideration and determination of T'ylee v. Illinois C. R. 
Co., 97 Neb. 646. <A motion for rehearing was filed in 
that case about the time the instant case was submitted, 
and, the cases being so similar, we have held that motion 
under consideration and have reconsidered the Tylee case 
in the light of the briefs and arguments presented in this 
case. Our re-examination of the questions has satisfied us 
that the reasoning and conclusion reached in the Tylee case 
are sound and should be adhered to. We have therefore 
at the present sitting of court overruled the motion for re- 
hearing in that case. The Tylee case, therefore, becomes 
authority for and is decisive of every important question 
arising in this case. We shall not restate the points in- 
volved and discussed in the Tylee case, but will refer to the 
published opinion therefor. 

In the case now under consideration, it appears that Mr. 
Peterson was the regular claim agent of the defendant, 
and the evidence satisfies us that he had full power to make 
a settlement such as is alleged by plaintiff. That he did 
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not in person negotiate the terms of the settlement, or per- 
sonally make the agreement upon which plaintiff relies, 
must be conceded; but the evidence shows that Peterson 
had on numerous occasions referred to Baldwin the settle- 
ment of claims of men working under him. Plaintiff had 
knowledge of this custom. When, therefore, Baldwin took 
up the matter of a settlement with plaintiff, plaintiff had 
a right to assume that he was dealing with one duly au- 
thorized to make the agreement. He was warned by Bald- 
win, or Peterson, or both, not to employ a lawyer, as he 
could do better by settling with defendant direct, or words 
to that effect. Plaintiff testified that Baldwin told him 
the matter had been submitted to the officers of the com- 
pany and that he expected an answer soon; that he finally 
called on plaintiff and told him that he had received full 
authority to make settlement with him; that they were 
going to give him $500 in money and a life job. He also 
testified that at the time he signed the release in Peterson’s 
office he told Peterson about his agreement with Baldwin 
for a life job, and that Peterson answered, “So much the 
better for you,” but told plaintiff that he must sign the re- 
lease before he could receive the check. Peterson first 
testified that at the time the release was signed he ex- 
pressly told plaintiff that no one had any authority to 
give him a life job, but he subsequently asked to change 
his testimony upon that point, and his final testimony was: 
“There was no talk about employment and nothing about 
a life job.” 

It would serve no good purpose to set out more of the 
testimony. Plaintiff’s testimony was sufficient, if belived 
by the jury, to establish the making of the settlement as 
alleged by him. His testimony is strongly corroborated 
by one circumstance: Immediately upon his being able 
to go to work, he was given employment by Baldwin, and 
remained in the employ of the defendant for about five 
years, during which period of time, notwithstanding the 
fact of his crippled condition, he was paid by the defend- 
ant the same wages he was receiving at the time of his in- 
jury, viz., $3 a day. The period of this last employment 
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was from early in 1906 until November 1, 1911, during all 
of which time his age was beyond the limit resting upon 
Baldwin in the hiring of men working under him, the max- 
imum of which was 45 years. There is no theory upon 
which to account for the fact that plaintiff, recently crip- 
pled to the extent of losing a limb, was retained in the em- 
ployment of the defendant for so many years at the same 
wages then being paid for younger men engaged in much 
more arduous work than he, except that such employment 
was in accordance with the contract which had been made 
to give him life employment as a part of the consideration 
for the release of his claim for damages. The law in rela- 
tion to contracts of this character and in relation to ratifi- 
cation is clearly set forth in Tylee v. Illinois C. R. Co., 
supra, and need not be restated. We would simply add 
that there is stronger reason for holding that plaintiff had 
a right to rely upon the apparent scope of Baldwin’s au- 
thority than Tylee had to rely upon the authority of the 
employee with whom he dealt, and the evidence as to ratifi- 
cation is much stronger in this case than in that. 

Objection is made to the ruling of the court in the giv- 
ing of certain instructions, and in refusing certain others 
requested by defendant. We deem it unnecessary to set 
them out, as we think those given are in harmony with the 
facts in this case as applied to the law announced in the 
Tylee case, and those refused are in conflict herewith. 

It is further urged that the damages are excessive and 
appear to have been given under the influence of passion, 
and prejudice. In this contention we cannot concur. Ac- 
cording to defendant’s own illustration, as given on page 
28 of its brief, the damages are not so excessive as to war- 
rant an appellate court in interfering. It will not do to 
urge that no allowance was made by the jury for anything 
that plaintiff might be able to earn at other employment. 
His testimony is that he made application to other rail- 
roads, but was denied employment of any kind, on account 
of his crippled condition. This same condition would be 
urged against him by any other corporation or person to 
whom he might apply for employment at manual labor. 
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which appears to be the only employment of which he is 
capable. Moreover, it must be borne in mind that he is 
utterly incapacitated for the line of work in which he had 
been engaged during substantially all of the time after he 
had reached the age of manhood. We find no error in the 
rulings of the court as to the admission and exclusion of 
evidence, which could have prejudiced the defendant, when 
considered in the light of the instructions in relation 
thereto given by the court. 

Finding no prejudicial error in the record, the judgment 
of the district court is 

AFFIRMED. 


UNDERFEED STOKER COMPANY OF AMERICA, APPELLANT, V. 
FARMERS CO-OPERATIVE CREAMERY & Suppiy Com- 
PANY, APPELLEE. 


FrreD May 14, 1915. No. 18082. 


1, Sales: Imptrep Warranty. “Ordinarily where a manufacturer or 
dealer contracts to supply an article which he manufactures, or 
in which he deals, for a particular purpose, of which he is aware, 
under such circumstances that the buyer necessarily trusts to the 
judgment or skill of the manufacturer or dealer, there is an im- 
plied warranty that the article supplied shall be reasonably fit 
for the purpose for which it is sold.” Toledo Computing Scale Co. 
v. Fredericksen, 95 Neb. 689. 


2. Appeal: ArFiIrMANcE. “Where the verdict returned is clearly right 
and is the only one warranted by the evidence, the judgment will 
be affirmed, although errors may have intervened at the trial.” 
United States School-Furniture Co. v. School District, 56 Neb. 645. 


AppEAL- from the district court for Douglas county : 
Wituis G. Sears, Juper. Affirmed. 


Montgomery, Hall & Young,.for appellant. 
Stout, Rose & Wells, contra. 
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Fawcert, J. 

This action was instituted by plaintiff in the district 
court for Douglas county, to recover the contract price 
claimed to be due from defendant under a written contract 
for the complete equipment of two 150 horse-power Kinney 
water tube boilers in defendants plant at Omaha, with 
“Jones underfeed mechanical stokers” and other access- 
ories and attachments. Plaintiff is the manufacturer of the 
mechanical stokers referred to, and defendant is engaged 
in the manufacture of butter and ice cream. The answer 
admits the execution of the contract alleged in the peti- 
tion, but alleges, among other things, that after the stokers 
were installed it was found that every attempt at practical 
use of them resulted in the filling of defendant’s factory 
with smoke and soot to such an extent as to actually inter- 
fere with and prevent the making of butter and the opera-. 
tion of defendant’s factory, all of which was open, obvious 
and well known to plaintiff and its engineer, or engineers, 
employed to install and test the same; that because of the 
premises defendant refused to accept or operate the 
stokers, and requested plaintiff to remove them; that plain- 
tiff refused so to do, and in order to continue operation of 
its factory defendant was obliged to, and did, at its own 
cost remove the stokers from the boilers and install other 
equipment therein. For the expense of removal of the 
stokers and restoring the boilers to their original condi- 
tion, defendant, by way of counterclaim, prayed judgment 
for $1,000. The reply denied all allegations in the answer 
and counterclaim, and specially alleged that, if smoke or 
soot accompanied the use of the stokers, the same was due 
to the fault or negligence of defendant in, or in connection 
with, the operation of the boilers and stokers. There was a 
trial to the court and jury, and a general verdict in favor 
of the defendant in the sum of $473.03. A motion for a 
new trial was overruled, and judgment entered upon the 
verdict, from which plaintiff appeals. 

Several defenses, in addition to the one above set out, 
were interposed, litigated upon the trial, and are presented 
by the record in this court; but, for the reason to be here- 
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inafter stated, none of the questions presented and argued, 
except the one above noted, will be considered. 
Plaintiff’s brief contains 25 specific assignments of error, 
a number of which refer to the giving and refusal of in- 
structions. Having reached the conclusion that the verdict 
is the only one which could properly have been returned, we 
do not deem it necessary to consider these assignments; nor 
do we deem it necessary to consider the assignments as to 
the rulings of the court in the admission or exclusion of 
evidence, as none of such rulings, if erroneous, is of such 
character as to be deemed material. The principal and 
controlling question involved in the case is the question of 
implied warranty by plaintiff that the stokers would be 
reasonably adaptable, suitable and fit for firing the boilers 
in defendant’s butter and ice cream factory, for which they 
were sold; plaintiff knowing at the time of entering into the 
contract that the stokers which it was to manufacture and 
install were to be applied to this specific use. That plain- 
tiff knew the use which the defendant intended to make of 
its boilers with the stoker attachment is beyond dispute. 
The evidence overwhelmingly shows that, when the stokers 
were used for the purpose of firing the boilers, the factory 
would become so filled with smoke and gas that it was hard 
for the employees to remain in the boiler room; that it was 
hard to get men to stay there; that some would stay a day 
only, and one or two remained only two or three hours, 
on account of the difficulties with the smoke and gas. Mr. 
Eldredge, vice-president of defendant, testified: “Q. How 
did this smoke affect your business in the factory? A. It 
simply put us out of business. We could not run that fac- 
tory and run those stokers; that was an absolute impossi- 
bility. Q. What are the properties of butter in reference 
to its susceptibility to odors and smoke and gas? A. 
Probably one of the most susceptible products there is. 
Q. What do you say about ice cream? A. Same diffi- 
culty.” He further testified that the smoke was so thick 
that it was almost impossible to keep a force in the office. 
The witness Fleming, who was sent by plaintiff to make a 
test of the boilers and stokers, sought to avoid this testi- 
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mony by designating what defendant’s witnesses called 
“smoke” as “hopper gas.” Call it what you will, it is well 
established that it was a serious detriment to defendant’s 
business. The evidence also shows that, as soon as the 
stokers were taken out and hand-firing again resorted to, 
there was no further trouble from this smoke or gas. 
Nothing would be gained by further commenting on the 
evidence. The jury are well supported in finding that the 
use of the stokers would have been destructive to defend- 
ant’s business, and that they therefore were not adapted to 
the use to which plaintiff knew defendant intended to ap- 
ply them. That defendant had a right to rely upon the 
implied warranty is well sustained by Omaha Coal, Coke 
é& Lime Co. v. Fay, 37 Neb. 68; Toledo Computing Scale Co. 
v. Fredericksen, 95 Neb. 689; Kellogg Bridge Co. v. Hamil- 
ton, 110 U. 8.108; Kennebrew v. Southern Automatic Elec- 
tric Shock Machine Co., 106 Ala. 377; Fitemaurice v. Pu- 
terbaugh, 17 Ind. App. 318; and numerous other cases 
cited in defendant’s brief. 

The record does not disclose any prejudicial error. 
Paintiff appears to have had a fair trial. The judgment 
is fully sustained by the evidence, and is in harmony with 
well-settled principles of law. It is therefore 

AFFIRMED. 

SEDGWICK, J., not sitting. 


Bessin LACEY, APPELLEE, V. CHAUNCEY D. ZEIGLER ET AL., 
APPELLANTS. 


Firep May 14, 1915. No. 18084. 


1, Courts: JURISDICTION: Power or LeEcisLaTuRE. Section 9, art. VI 
of the Constitution, confers on the district courts “both chancery 
and common law jurisdiction, and such other jurisdiction as the 
legislature may provide.” The equitable jurisdiction of the district 
courts is, therefore, beyond the power of the legislature to limit 
or control. While it may grant such other jurisdiction as it may 

' deem proper, it cannot limit or take from such courts their broad 
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and general jurisdiction which the constitution has conferred upon 
them. 


2, Wills: Oran Contract: Sprciric PERFoRMANCE. Where a party 
orally contracts to devise and bequeath to another certain real 
estate and money in consideration that the beneficiary shall assume 
a peculiar and domestic relation to the promisor, and render him 
services of a character to make it practically impossible to esti- 
mate their value by any pecuniary standard, and the beneficiary, 
in reliance upon the oral promise, in good faith assumes the rela- 
tion and fully performs her part of the agreement, she will be 
entitled, in the event of a breach of the contract by the promisor, 
to a specific performance of the same as made. 


3. Specific Performance: JurispicTIon: CoNTRACT TO DrevisE. And when 
such contract and relation are established under a single and in- 
divisible contract, and the promisor dies without having complied 
with the terms of his promise, the county court is without, and 
the district court has, jurisdiction of an action for the specific 
performance of such contract. 


Where a court of equity can afford com- 
plete and adequate relief and by one litigation and decree adjudi- 
cate the rights of the parties, it may take jurisdiction over the 
entire subject matter and order a specific performance of the 
entire contract. 


5. : : : CERTIFICATION To Country Court. And in 

such case, where it appears that the estate of the decedent prom- 

. isor is solvent, it may certify its finding to the county court as 

to the amount which it has found due from the estate and direct 

that the same be allowed as an established claim against such 
estate. 


6. Wills: Contract To Devise: Surricrency or Hvipence. The evi- 
dence examined, and set out in the opinion, held sufficient to estab- 
lish an indivisible contract on the part of defendants’ decedent, 
for a single consideration on the part of plaintiff, consisting of 
unusual personal services performed by her for said decedent. 


AppnaL from the district court for Platte county : 
Georcp H. THomaS, Juper. Affirmed. 


A. M. Post and M. Whitmoyer, for appellants, 
Reeder & Lightner, contra. 


Fawcert, J. 
From a decree of the district court for Platte county, 
awarding plaintiff specific performance of an alleged parol 
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agreement, by the terms of which Charles W. Zeigler 
agreed that he would at his death leave or give to plaintiff 
the sum of $5,000 in money and the home place in the city 
of Columbus, Nebraska, known as lots 5, 6, 7 and 8, in 
block 16, Gerrard’s addition to that city, together with 
all household furniture and furnishings therein, in con- 
sideration that plaintiff would abandon any contract or 
claim she then had for past services, and would devote her 
time and attention to caring for and nursing said Zeigler, 
and to keeping house for him, so long as he should live, 
defendants appeal. 

The above statement contains, substantially, the allega- 
tions in the petition as to the contract upon which plaintiff 
relies. She then alleges compliance on her part with the 
terms of the contract. Mr. Zeigler died without keeping 
his part of the agreement. Defendant Webster is the ad- 
ministrator of his estate, and the other defendants are 
brothers and sisters and children of a deceased sister of the 
decedent Zeigler. The substance of the answer of the de- 
fendant Webster, administrator, is that he admits the 
plaintiff performed services for the decedent and his wife 
within the period of three years preceding his death; that 
deceased left an estate of the value of about $60,000; that 
he is informed that his codefendants deny the rights as- 
serted by plaintiff in her petition; that he is without knowl- 
edge as to the allegations of the petition, and therefore 
denies the same. The answering heirs allege, substantially, 
that the services rendered by plaintiff for the decedent, 
which formed the basis for the claim, if any, which plain- 
tiff had, and which she alleges she abandoned at the time 
she made the parol agreement under which she seeks to 
recover, were rendered for plaintiff and one Edward A. 
Gerrard, a copartnership. They admit that plaintiff ren- 
dered service, under the direction of the decedent, as a 
nurse for his wife in her last illness and in nursing and 
caring for the decedent himself in his last illness; admit 
that they claim the entire estate of the decedent by virtue 
of the laws of descent of this state; admit that plaintiff 
is in possession of the home place above referred to, but 
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allege that such possession was acquired by fraud of plain- 
tiff after the death of Mr. Zeigler, and is being maintained 
by force without authority of law. As to the contract re- 
lied upon by plaintiff, they allege that there is no note or 
memorandum in writing signed by the decedent or by any 
of the defendants; that the estate is solvent, and that the 
administrator and the several heirs are willing and anx- 
ious that plaintiff shall be amply compensated by said 
estate for all services rendered by her on account of the 
decedent or his wife, “and they hereby offer to pay and 
satisfy her lawful claims of every nature therefor.” They 
then charge that by means of improper relations between 
plaintiff and decedent she acquired and exercised an undue 
influence over him, whereby she was enabled to and did 
dictate and control his actions in affairs of business; that 
early in or previous to 1909, and thereafter until his death, 
the decedent was afflicted with a mental disorder which 
greatly impaired and finally destroyed his power of mind, 
during which time he was under the influence and control 
of plaintiff, and if any promise was made by him to plain- 
tiff, of the nature alleged by her, it was so made during 
the period of his aforesaid mental derangement, and was 
procured by means of plaintiff’s undue influence and con- 
trol, “and is unconscionable, illegal and void.” They pray 
“that plaintiff’s petition may be dismissed, and that they 
recover their costs herein expended, and for a decree quiet- 
ing and confirming their title to the real property in said 
petition described as against the plaintiff and all parties 
claiming through or under her.” The reply is a general 
denial. The court found generally for the plaintiff, 
quieted and confirmed her title as against the defendants 
to the real estate, and further ordered that defendant Web- 
ster, as administrator, pay to plaintiff from the assets of 
the estate the sum of $5,390, with interest from January 
25, 1913, and costs; that a copy of the decree be certified 
by the clerk to the county court of Platte county, “where- 
in the said sum of $5,390, together with interest thereon 
from this date and costs of this suit, shall have the effect 
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of an established claim against the estate of said de- 
ceased.” 

The brief assigns eight specific errors for reversal, the 
second being that the judgment is unsupported by the evi- 
dence, and the seventh that the district court exceeded its 
power in allowing plaintiff’s claim of $5,000 and interest, 
and assuming to distribute funds in the hands of the ad- 
ministrator and within the exclusive jurisdiction of the 
county court. A consideration of these two assignments 
involves sufficient of the record to dispose of the other six. 

The witness Selzer testified that he had known decedent 
for 30 years and plaintiff since 1891; had worked on the 
ranch referred to during the last 21 years that it was 
operated; that, after the ranch was discontinued, decedent 
said he was going to move down to Columbus and have 
plaintiff keep house for him; “That he was going to give 
her this home property and $5,000. * * * Q. What 
was she to do for that? A. Maintain this house and take 
care of him.” That plaintiff remained with and kept 
house for decedent until the time of his death, October 14, 
1911; that decedent said he had never given plaintiff any 
money or paid her anything; that she had been respon- 
sible for his accumulating property; that he never had as 
good success as he had now. He further testified that the 
agreement to give plaintiff the home place and $5,000 in 
money was talked over by decedent in plaintiff’s presence 
while they and the witness were “eating at the table, all 
three of us, after we moved down here;” that decedent told 
him he had traded off a house, which belonged to plaintiff, 
for lumber to put into his new house, and that he received 
$850 for it. 

Mrs. Elizabeth Schmid testified that she was acquainted 
with the parties; that decedent sold off the stock on the 
ranch and moved to Columbus in 1909, after the death 
of his wife; that plaintiff went to Columbus and lived at 
the Zeigler residence thereafter; that she did the house- 
work and cooking; took care of decedent and nursed him 
all through his sickness; that she (witness) frequently 
visited at the Zeigler home after plaintiff and Zeigler 
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moved there; that she Was there just a week before Christ- 
mas, 1909; that at that time decedent seemed in good 
health; that she did not see anything wrong with him at 
all; that he then said that plaintiff was a good housekeeper 
and a good cook,.and that he was going to “give her this 
house and property and $5,000 in cash. * * * He said 
the house and furniture and the lots. * * * Q. Did 
he say anything about what Miss Lacey (plaintiff) was to 
do in order to get this property? A. Why, to keep house 
and take care of him. Q. For how long? A. Until he 
died. Q. Do you know whether or not Miss Lacey did 
take care of him until he died? A. I do; she did. Q. Do 
you know, Mrs. Schmid, anything about how troublesome 
it was to take care of him during the last few months of his 
sickness? A. I do. Q. Just describe it to the court. A. 
I tell you I wouldn’t stay there and take care of that man 
the way he is. * * * He was sick and he got nervous 
spells, and then she would have to go and put water on his 
head and doctor him like you would a sick person. Q. His 
mind wandered? <A. Yes, sir. Q. Was he able to take 
care of himself during the last few months? A. No, sir.” 

Dan J. Echols testified that he knew decedent in his 
lifetime; knew the place where he lived in town; that in 
1910 decedent told him that plaintiff had worked for him 
a number of years; had done her work well and was one 
of the best women to work he had ever known; that when he 
died he intended to name her in his will and give her $5,000 
and the home place; that she was going to stay with him 
until he died. 

Jacob Schmid testified that decedent talked to him about 
plaintiff, and said “he intended Miss Lacey to have $5,000 
and the home place;” that at the time decedent told him 
that “we was washing him off, tending to his arms, and 
Miss Lacey went into the kitchen, and he told me that, 
and when he told me that he said she is an awful good 
woman ;” that plaintiff remained at Zeigler’s home until 
his death. 


98Neb.25 
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Mrs. Isabell Webber testified that she was well ac- 
quainted with the decedent, and was acquainted with 
plaintiff; that she was at the home in Columbus in April, 
1910, when she heard he had been hurt in an automobile 
wreck, and stopped to see how he was; that decedent’s 
health seemed pretty good, except that he had quite a seri- 
ous breaking out on his arm; that on different times dur- 
ing the day or night she assisted in taking care of him by 
putting applications on his arm; that during that time 
decedent talked with her about plaintiff. “Q. What did 
he say about that—about what he had agreed to give Miss 
Lacey? A. Why, he said that he had agreed to give her 
$5,000, and after he came to town he was going to give her 
the home place and all of its belongings if she would stay 
with him until he got well, and if he got over his ailments 
he was going to give her $10,000 or better. He said, ‘I 
have always agreed to give her $5,000, and I told her,’ he 
says, ‘if she will take good care of me as long as there is 
anything the matter with me I will give her $10,000. Q. 
You say he told you he had agreed to give her $5,000 ann 
the home place. Did he say that? A. Yes, sir. * * 

Q. Did he say anything about whether or not he had paid 
her for her services on the ranch for taking care of him? 
A. He said he had never paid her anything, but had al- 
ways used her money; used what she should have had to 
make money with; that she had also sold her house, and he 
had the money for that. Q. Did he mention that at this 
time? A. Yes; he mentioned that at the same time; that 
he had sold her property in town, and he had used the 
money. Q. Did he say whether or not he had told Miss 
Lacey of what he intended to do for her? A. Yes, sir. 
Q. What did he say about that? A. He said that he had 
promised her $5,000 and the home place, there. Q. He 
said he had told her that? A. He had told her that, and 
that he was going to make it $10,000 if she would stay and 
take care of him, but for me not to tell that part of it; he 
had already told her the other; he said that nobody else 
could take care of him as she did. Q. Just one other ques- 
tion, did he say anything about whether this arrangement 
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between him and Miss Lacey was in writing or not? A. 
No; it wasn’t in writing; he said she knew that his word 
was good. Q. How is that? A. He said it wasn’t in 
writing, but she knew his word was good, and he intended 
to put in some shape to make it so it would be good so she 
wouldn’t have any trouble getting it if he should happen 
to drop off.” 

Fred Elias testified that decedent had told him he had 
received $800 for plaintiff’s house, which he traded to lum- 
bermen for lumber to go into his own new house. 

The above testimony stands uncontradicted and unim- 
peached. It is strengthened by the admission in the an- 
swer of defendants that plaintiff rendered service under 
the direction of the decedent as a nurse for his wife in her 
last illness, and in nursing and taking care of the dece- 
dent himself in his last illness; and that they are willing 
and anxious that plaintiff should be amply compensated 
for all services rendered by her on account of the decedent 
or his wife. Mr. and Mrs. Zeigler died childless. The de- 
fendants are brothers and sisters and children of a de- 
ceased sister, all nonresidents of Nebraska during the time 
of the illness of Mr. and Mrs. Zeigler. Plaintiff in the 
hour of decedent’s need was the one to whom he turned 
for services of a character which would have been hard to 
secure from strangers. The testimony of these witnesses 
clearly shows that she was faithful at every point; that 
she rendered services, the value of which it would be im- 
possible to estimate in dollars and cents. Decedent knew 
plaintiff. She had been in his employ for 18 years at the 
ranch before he brought her to Columbus. He knew the 
kind of housekeeper and cook she was, and understood 
more than anyone else the character of the services which 
she would be able to render. He fixed the value of those 
services at $5,000 and the home place in Columbus. He 
was worth, as alleged in the petition, $80,000, and, as ad- 
mitted by the administrator in his answer, about $60,000. 
Under such circumstances we certainly cannot say that 
the court erred in sustaining the value which decedent 
himself placed upon those services. We think the evidence 
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is ample to sustain the contract. The evidence to support 
the judgment is fully as strong, if not stronger, than that 
shown in Kofka v. Rosicky, 41 Neb. 328, Harrison v. Harri- 
son, 80 Neb. 103, Peterson v. Bauer, 83 Neb. 405, Hespin 
v. Wendeln, 85 Neb. 172, and O’Connor v. Waters, 88 Neb. 
224. 

The question raised by the seventh assignment of error 
is not so difficult of solution as it might at first appear. 
Section 16, art. VI of the Constitution, provides: “County 
courts shall be courts of record, and shall have original 
jurisdiction in all matters of probate, settlements of es- 
tates of deceased persons, appointments of guardians, and 
settlement of their accounts; in all matters relating to ap- 
prentices; and such other jurisdiction as may be given by 
ue general law. But they shall not have jurisdiction 

* * in actions in which title to real estate is sought 
to be recovered, or may be drawn in question.” It is 
urged by defendants that the district court was without 
jurisdiction to render judgment against the administrator 
on account of services rendered for deceased, for the 
amount of the money consideration to be paid therefor, 
and directing such judgment to operate “as an established 
claim against the estate of said deceased,” and that the 
judgment to that extent is therefore void. It is argued 
that the county court is alone invested with the iurisdic- 
tion to determine such a matter; that the county court in 
this instance had actually acquired jurisdiction of the res 
by the appointment of the administrator. A number of 
decisions of this court are referred to in support of this 
contention. An examination of the cases cited will show 
that none of them is applicable to a case like the one under 
consideration. We have repeatedly held that the county 
court is the court of original jurisdiction in which claims 
against decedents’ estates must be filed and adjudicated, 
but it will be found in every such case that there was in- 
volved a separate and distinct matter which the county. 
court could in the exercise of its jurisdiction dispose of 
in its entirety. We have never held that where the matter 
involved is a single contract on the part of a claimant for 
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a consideration payable partly in money and partly by con- 
veyance of real estate, the claimant must appeal to the 
county court for an enforcement of part of his contract 
and to the district court for an enforcement of the other 
part. That the district court alone could determine the 
contract sued upon in this case, so far as it applied to the 
real estate, is of course conceded. Having obtained juris- 
diction for that purpose, then, under equally numerous 
decisions of this court, it has the power to retain it for all 
purposes. To hold otherwise, would be to encourage a 
multiplicity of suits and to require plaintiff in this case 
to commence her suit in equity in the district court to 
recover part of the consideration which she was to receive 
for the single agreement made and service rendered there- 
under on her part, and file her claim in the county court 
for the other part of that consideration. This would 
have entailed upon her the expense of two trials, in sepa- 
rate courts, to establish the same fact, with the uncer- 
tainty that those courts would reach the same conclusion. 
Section 9, art. VI of the Constitution, provides: “The 
district courts shall have both chancery and common law 
jurisdiction, and such other jurisdiction as the legislature 
may provide.” The equitable jurisdiction of the district 
court is therefore beyond the power of the legislature to 
limit or control. It may give the district court “such 
other jurisdiction” as it may deem proper, but it cannot 
take away from such court its broad and general jurisdic- 
tion in chancery which the constitution has conferred up- 
on it. Weare not without authority to sustain us in 
this conclusion. In Gilliam v. Chancellor & Murray, 48 
‘Miss. 487, it is held: “Where the chancery court can af- 
ford complete and adequate remedy, and, by one litigation 
and decree, adjudicate the rights of the parties, it may 
take jurisdiction over the entire subject matter, and if 
necessary, enjoin a party from proceeding in a suit in the 
probate court, when such suit only embraces part of the 
subject.”” In the opinion (p. 448) itis said: “Three im- 
portant points are made by counsel:. First, whether as 
claimed for the plaintiff in error, the jurisdiction of the 
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probate court, over the bequest to Mr. Gilliam is exclu- 
sive.” In discussing this point the court say: “The argu- 
ment is, that Mrs. Gilliam had instituted the proceeding 
in the probate court, against the executors to secure the 
legacy of $5,000; a tribunal which had, to the exclusion of 
the chancery court, jurisdiction to order its payment, and 
it was therefore an usurpation in the chancery court to 
stay that suit by injunction, and to withdraw from it, to 
itself, the subject matter in dispute. It was declared in 
Blanton v. King, 2 How. (Miss.) 856, and Carmichael v. 
Browder, 3 How. (Miss.) 252, followed by a long train of 
subsequent adjudications, that the jurisdiction conferred 
by the constitution on the probate court, was exclusive; 
so exclusive that the chancery court was ousted of cogni- 
zance over a large class of subjects which theretofore be- 
longed to it. From 1832 to 1860, our books are full of 
cases attempting to define the boundary which separated 
the two courts. In truth, no subject has so much perplexed 
and embarrassed the appellate court as this. The chan- 
cery had unquestionably the cognizance of the rights of 
Mrs. Gilliam under the marriage contract, and would draw 
to itself all collateral subjects necessary and proper to be 
considered in order to a full, complete, and final adjudica. 
tion of those rights. * * * The powers and jurisdic. 
tion of the chancery court were broader, more pliant, and 
flexible in its modes of redress, fully competent in one 
litigation, to adjudicate finally in respect to both the set- 
tlement and bequest, and could, therefore, well assume, as 
it did, entire cognizance over the subjects.” 

Doubtless, other authorities could be found, but the 
proposition appears to us so plain that we have not made 
further search therefor. We therefore hold that the dis- 
trict court had jurisdiction to hear and determine the con- 
troversy between the parties, in its entirety. 

It was within its jurisdiction to order specific perform. 
ance of the contract as to the money part of the considera- 
tion, to advise the county court, by the certificate which it 
ordered its clerk to send to that court, of the finding of the 
district court as to the amount which it had found due 
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plaintiff from the estate, which is concededly solvent, and 
to direct that the same be allowed as an established claim 
against the estate. 

We deem it unnecessary to consider the assignment that 
the decedent was mentally incompetent, as there is an en- 
tire failure of evidence to show that his mental incompe- 
tency existed at the time he made his contract with plain- 
tiff. At that time, and for many months thereafter, he 
was transacting his business as usual, and was clearly not 
- in such mental condition as to render him incompetent to 
make a contract of the kind set out. Nor do we think there 
is any merit in the assignment that the service proved was 
not referable to any contract alleged. The fifth assign- 
ment, under which the defendants seek to cast a stain upon 
their brother, from whom they are inheriting this large 
estate which they did not help to earn, is not worthy of 
consideration. The proof utterly fails to establish it, and, 
even if it were established, that fact would not militate 
against the right of the decedent to make the contract al- 
leged. The evidence fails to establish the sixth assign- 
ment, that the contract was the product of plaintiff’s un- 
due influence over decedent. The eighth assignment, that 
there was a defect of parties defendant, must fail, for the 
reason that it is immaterial that decedent may have been 
jointly interested with Mr. Gerrard in the ranch upon 
which plaintiff worked for 18 years before she rendered the 
services for which she now seeks to recover. We have 
limited our consideration to the services performed by 
plaintiff for decedent and his wife in the last illness of 
each. The amount which decedent agreed to pay plain- 
tiff in money and property for those services was not, un- 
der the circumstances shown, “unconscionable.” The com- 
pensation agreed to be paid for such services was not con- 
sidered excessive by Mr. Zeigler, nor do we so consider 

it. 
' Fnding no error in the record, the judgment of the dis- 
trict court is 
AFFIRMED. 
Letrron and Ross, JJ., not sitting. 
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JOHN A. MILLER, APPELLANT, V. GREAT WESTERN COMMIS- 
SION COMPANY, APPELLEE. 


Firep May 14, 1915. No. 18090. 
1. Sales: Custom: Presumption. A principal who deals in a market 


must be presumed to deal according to the custom of that market, 
thus making that custom a part of his contract. 


: : ResutraLt, This presumption may gener- 
ally be rebutted, but not where the person with whom he deals, 
without knowing the other to be ignorant of the usage, has per- 
formed the contract in accordance therewith. 


3. Appeal: Harmiess Error: ADMISSION OF INCOMPETENT EVIDENCE. 
When under the competent evidence the defendant is entitled to a 
verdict in his favor, any error of the court in admitting incom- 
petent evidence is immaterial. 


4. Evidence: Surricrency. Under the evidence in this case the court 
should have instructed the jury to find a verdict in favor of de- 
fendant, and therefore a judgment in defendant’s favor will not be 
reversed upon appeal. : 


APPEAL from the district court for Douglas county : 
GrorcE A. Day, Jupen. Affirmed. 


C. W. De Lanuatre, for appellant. 
P. A. Wells, contra. 


SEDGWICK, J. 


This is an action to recover the net proceeds of a car- 
load of sheep transported from Kearney to South Omaha, 
March 14, 1911, for sale at the stock-yards. Cyrus A. 
Black, a stockman of Kearney, was consignor, and he trans- 
ferred his claim to plaintiff, March 22, 1911. Defendant 
was the consignee, a corporation engaged in the live stock 
commission business at South Omaha. The validity and 
amount of the claim are admitted, but payment is pleaded 
as a defense. In 1910 Black bought from defendant two 
car-loads of sheep, and for the purchase price gave a note 
secured by a mortgage on the stock purchased. In Febru- 
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ary, 1911, he shipped a car-load of sheep to defendant for 
sale, and the net proceeds were applied on his note. 
Another car was consigned to defendant March 14, 1911, 
and with the proceeds from the sale of the sheep the note 
was paid in full, leaving a credit of $620.94 in Black’s fa- 
vor. To recover this sum the suit was brought. In the 
answer it is alleged, among other things, that defendant 
on March 14, 1911, through the Packers National Bank 
of South Omaha, remitted $620.94 to the Commercial 
National Bank of Kearney for the credit of Black, and 
that at his request it was applied upon a debt due from him 
to the Commercial National Bank of Kearney. Payment 
of the amount due Black was denied by plaintiff in a re 
ply to the answer. There was a general verdict in favor 
of defendant, and from a judgment thereon plaintiff has 
appealed. 

When the defendant had sold the sheep for Black and 
had this money in hand, the defendant sent the money to 
the Kearney bank as payment to Black. If this was 
good payment, the plaintiff of course cannot recover. The 
evidence was without contradiction that it was then, and 
had been for a long time, the custom of the commission 
men of South Omaha, when they made sales for parties in 
another town, to remit at once to the bank where the party 
entitled to the money transacted his business. There was 
no conflict in the evidence upon this point. The defendant 
sent the account sales to Black, showing that the money 
had been sent for him to the Kearney bank. Black went 
immediately to the bank, and was told that the money had 
been received and put to his credit, and had been applied 
upon a note which he owed at the bank. Black testified 
that he objected to the bank applying it on the note, but 
he does not testify that he made any objection to the send- 
ing of the money to the bank as payment by the defendant. 
Afterwards Black assigned his supposed claim against the 
defendant to the plaintiff, Miller. In the meantime he had 
made no demand upon the defendant, nor in any way ques- 
tioned the right to pay him by sending the money to his 
bank. Miller paid $50 for the claim of nearly $700, and 
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then Miller brought this action against the defendant. 
Black testified in regard to the transaction. He admitted 
that there were three Black brothers, and that there was 
a firm entitled Black Brothers that had been doing business 
of this kind some years before and had shipped to these 
defendants. He testified that the other two brothers com- 
posed the firm, but admitted that he had worked with them, 
and also it appears in the evidence that the defendant 
supposed they were dealing with Black Brothers, as they 
had formerly dealt, when they sold these sheep to Black, 
and when they again sold them for him on the South Omaha 
market, and, although Black must have known of these 
transactions, he did not deny that he knew that the de- 
fendant supposed the dealing was with Black Brothers, 
as it had been before that time. Black did not deny that he 
knew of the custom of making remittances in this way. 
Under the circumstances, when the plaintiff knew that 
such a custom existed and used Black as a, witness, if 
Black did not know of this custom the plaintiff should 
have proved that fact. 

Professor Jones says: “A principal who deals in a mar- 
ket must be presumed to deal according to the custom of 
that market, thus making that custom a part of his con- 
tract.” 2 Jones, Law of Evidence (ist ed.) sec. 465. In 
Encyclopedia of Evidence it is said: “Parties who are en- 
gaged in a particular trade or business, or persons accus- 
tomed to deal with those engaged in a particular business, 
may be presumed to have knowledge of the uniform course 
of such business; and one may be bound thereby, though 
ignorant, unless the other party be shown to have knowl- 
edge of his ignorance thereof.” 38 Ency. of Evi. 953. 

It would seem, then, that Black, in dealing with these 
commission men, was bound to know the custom, and if he 
did not want the money paid to him by remitting it to this 
bank he should have so instructed the defendant. He does 
not contend that he ever raised any such question with the 
defendant. Again, the defendant had a right to presume 
that Black knew of this custom, and, unless the defendant 
knew that he was ignorant of the custom, Black would be 
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bound by it, if the defendant performed the contract in 
accordance with the custom before they knew that Black 
was ignorant of it. “This presumption may generally be 
rebutted, but not where the person, without knowing the 
other to be ignorant of the usage, has performed the con- 
tract in concordance therewith.” 38 Ency. of Evi. 954. 

This defendant acted in good faith, and paid Black for 
this stock as there was reason to suppose he wanted to be 
paid, and as the law allowed payment to be made. He 
never questioned the right to do so until he found after- 
wards that this plaintiff would pay him a small sum for 
his supposed claim, and the court would be justified under 
this evidence in instructing the jury to find a verdict, as 
they did find, for the defendant. It is therefore not nec- 
essary to discuss the alleged error of the court in admit- 
ting the cashier’s letter in evidence. ; 

The judgment of the district court is 

AFFIRMED. 


Hamer, J., not sitting. 


Rosp, J., dissenting. 

One of the assignments of error assails a ruling admit- 
ting in evidence a letter containing these words: 

“Replying to yours of March 22, relative to C. A. Black 
credit, will say that we received said credit March 16th, 
and applied it on Mr. Black’s note by his request.” 

The letter was dated March 23, 1911. It was written 
by R. D. Garrison, cashier of the Commercial National 
Bank of Kearney, to the Packers National Bank of South 
Omaha. The writer of the letter died before it was of- 
fered at the trial. In attempting to justify the ruling of 
the trial court, it is argued by defendant that the evidence 
was properly admitted as a part of the res gest@. The 
statement thatthe credit was applied on a note at the re- 
quest of Black was hearsay. The application of the credit 
was made March 16, 1911. The letter was dated seven 
days later. In the absence of a statute, the death of a per- 
son who made the statement sought to be proved does not 
of itself make hearsay testimony admissible. Shold v. Van 
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Treeck, 88 Neb. 80; 2 Wigmore, Evidence, sec. 1576. The | 
statement was clearly too remote in point of time to be 
admissible as a part of the res geste. Union P. R. Co. v. 
Elliott, 54 Neb. 299. Moreover, the duty of the cashier in 
receiving funds for Black, in giving him credit therefor, 
and in reporting what had been done in those respects, 
was limited to the transaction in hand. Subsequent state- 
ments about collateral matters concerning the funds, after 
the credit had been given, and what Black thereafter said 
to do with them were not elements of the settled transac- 
tion between the two banks, and are not parts of the res 
geste. 

It is argued by defendant that it was the duty of the 
Commercial National Bank of Kearney in the regular 
course of business to acknowledge Black’s credit, and that 
the acknowledgment is admissible as part of the res geste. 
Jones, Evidence (2d ed.) sec. 319, is cited on this point, but 
the text answers the argument as follows: “The entries 
to be thus admissible should be contemporaneous with the 
act to be proved; that is, within so short a time thereafter 
as reasonably to be considered a part of the transaction, 
in the due discharge of duty and by persons having knowl- 
edge of the facts.” 

I dissent from the proposition that, with this letter ex- 
cluded, the evidence would have justified a peremptory in- 
struction in favor of defendant. The commission com- 
pany, after the sale of the sheep, owed the former owner, 
Cyrus A. Black, the net proceeds. Its duty and the law 
itself required payment to him. Payment is not shown by 
undisputed evidence as a matter of law. As between the 
parties defendant acted as a fiduciary. Its principal was 
not a member of the firm of Black Brothers. It is not 
shown, as a matter of law, that defendant had knowledge 
of the customs of that partnership. The manner of deal- 
ing with consignments at the stock-yards did not neces- 
sarily extend to transmitting the net proceeds of a sale to 
an individual shipper not shown to have had actual knowl- 
edge of existing customs or to have received a former pay- 
ment in accordance therewith. 
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The rule of law applicable to this case was stated by 
Judge Van Fleet as follows:. “A custom to avoid an other- 
wise controlling rule of law must be clearly established, 
and the party sought to be bound thereby must either have 
imparted to them actual knowledge of its existence, or it 
must be a usage so general and well-known in the com- 
munity as to give rise to the presumption of such knowl- 
edge.” Smith v. National Bank of D. O. Mills & Co., 191 
Fed. 226. - 

According to Judge McCormick, the principle control- 
ling the vital question in this case is as follows: “Whether 
a trade custom or usage is established by the evidence in 
a case, and, if so, whether it was known to a party con- 
tracting, or was so general and well established that he 
must be presumed to have known of and contracted with 
reference to it, are questions for the jury.” New Roads 
Oumill & Mfg. Co. v. Kline, Wilson & Co., 154 Fed. 296. 

To the same effect: Bacon Fruit Co. v. Blessing, 122 
Ga. 369; Swern v. Churchill, 155 Tll. App. 505; Union 
Stock Yards Co. v. Westcott, 47 Neb. 300; Milwaukee & 
Wyoming Investment Co. v. Johnston, 35 Neb. 554; Bixby 

_v. Bruce, 69 Neb. 78. In the last case cited it was said: 
“One not shown to have knowledge of a trade usage con- 
fined to a particular business, which is not shown to be 
of such a general and notorious character that he must 
have been presumed to have contracted with reference to 
it, is not bound by such usage.” 

The opinion of the majority carries custom too far, al- 
lows a commission merchant to escape with too little re- 
sponsibility, and invades the province of the jury. In the 
view most favorable to defendant, the defense of payment 
was an issue of fact for the determination of the-jury. In 
the letter erroneously admitted, the hearsay statement of 
the cashier related to a vital issue. It may have been the 
controlling factor resulting in the verdict for defendant. 
The error was prejudicial to plaintiff, and he is entitled to 
a new trial. The judgment should be reversed. 
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JONAS MICHAEL MUSSER, APPELLANT, V. MICHAEL P. Mus- 
SPR, APPELLEE. 


Firep May 14, 1915. No. 18603. 


1. Bills and Notes: GENERAL DENIAL? ADMISSIBILITY OF EVIDENCE: Con- 
DITION. In an action upon a promissory note, if the defendant 
alleges, and produces evidence tending to prove, that the note was 
given upon a certain specified condition, evidence that the condi- 
tion related to another item, and not to the note in suit, is com- 
petent under a general denial. 


: ConpiTIOoN: INstTRUCTION. In such case an instruction that 
the defendant must prove by a preponderance of the evidence that 
the note in suit was given upon the specified condition properly 
submits that question. 


3. Appeal: Law or THE Case. The decision of this court of a question 
of law becomes the law of the case, and will not ordinarily be 
changed upon a second appeal. The rule also applies to questions 
of fact, if the evidence is substantially the same on the second 
trial. 


4, Trial: Rerusat or Instructions. The judgment of the trial court 
will not be reversed for refusing to give instructions which detail 
at length transactions between the parties and contain matters that 
might mislead the jury, or if they do not contain matters necessary 
to a proper understanding of the issues involved and not sub- 
stantially included in the instructions given. 


Apprau from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


A. W. Crites and J. HE. E. Markley, for appellant. 
John J. Sullivan and Lowis Lightner, contra. 


SEDGWICK, J. 

The facts in general are stated in our opinion upon a 
former appeal. 92 Neb. 387. There are many peculiar cir- 
cumstances connected with this transaction. The defend- 
ant, then an elderly man, sold a farm in Iowa to his 
nephew, and took the note of plaintiff and his wife secured 
by mortgage upon the land for $10,500 on five years’ time, 
interest at 5 per cent. The plaintiff and his wife took 
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possession of the land, and it is not suggested that they 
failed to get full value for their note and mortgage. The 
note was upon a printed blank, which recited the Citizens’ 
National Bank, Charles City, Iowa, as the place of pay- 
ment. When the mortgage became due five years later, it 
appears that a pen had been drawn through the words 
“National” and “Charles City, Iowa,’ and the words 
“Rushville, Nebraska,” had been written in. Other words 
in the printed blank had been likewise changed, so as to 
make the interest 5 per cent. payable annually, instead of 
8 per cent. payable semiannually. It is agreed that the 
alterations as to the interest were in accordance with the 
contract and were made before the execution of the note. 
But when the note was presented for payment this plain- 
tiff protested that the place of payment had been changed 
after the execution and delivery of the note. He claimed 
that for this reason, and because this defendant had not 
forwarded the note and mortgage, together with a release 
thereof, to the bank at Charles City, he had lost a desirable 
sale of the land, and so had been damaged. This latter 
claim of this plaintiff led to a considerable controversy 
between the parties. Finally the defendant went to 
Charles City to adjust the matter, and the note in suit was 
given. The note and mortgage which this defendant held 
against the plaintiff and his wife then amounted to 
$11,281.55, and the plaintiff afterwards paid $11,000 on 
the same. 

The plaintiff contends that the agreement of adjustment 
of the controversy between them was that this defendant 
should give him the note sued upon, $3,000, on one year’s 
time, for the damages which the plaintiff had sustained 
because of the alteration of the note secured by mortgage, 
and defendant’s failure to forward the release, and that 
the $281.55 balance of the mortgage note was to be paid by 
plaintiff, if the defendant found upon examination of his 
correspondence that he (the defendant) was not at fault in 
failing to forward the mortgage release to Charles City in 
time so that the plaintiff could complete his contract for 
the sale of the land. The defendant contends that the 
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$3,000 note in suit was conditioned that it should be paid 
only if the correspondence showed that this defendant was 
at fault. If the $3,000 note was to be paid at all events, 
it would seem to have been more usual to have indorsed 
that amount upon the note and mortgage which the de- 
fendant held. These were transactions between relatives, 
and they present many unusual features, if regarded as 
from a strictly business standpoint. To use a printed 
blank for a note of this magnitude that was to run for five 
years and make it show erasures and alterations on its face 
is perhaps unusual among business men, but some of these 
erasures, at least, were understood and agreed upon by the 
parties. Again, to give and receive a promissory note for 
so large an amount conditioned upon the existence of a 
fact which was left entirely to the maker of the note to 
determine is unusual, but perhaps not more so than to give 
an absolute agreement to pay at a future time damages of 
this nature, which, if justly due from defendant, would 
reduce the amount that he could fairly recover on the note 
and mortgage which he held. If he owed this plaintiff 
unconditionally $3,000 on account of his dealing with this 
note and mortgage, that amount should naturally have 
been allowed thereon. There are other peculiarities con- 
nected with these transactions which might well be left 
to the consideration of the jury. 

The plaintiff does not explain very fully how he was 
damaged by defendant’s failure to send a release. If the 
note and mortgage were payable at Charles City, as he 
supposed, and they could compute the exact amount of the 
incumbrance, why did they not deposit that amount in the 
bank at Charles City for defendant’s mortgage? He does 
not explain why such a usual course of proceeding was 
not followed in this case. Why the defendant was under 
obligation to send a release before the mortgage was paid 
or the money deposited is not very fully explained. 

The plaintiff requested the following instruction: “The 
defendant claims that the note in suit was given upon a 
condition, in substance to the effect that it should be pay- 
able only if defendant should on his return home find a 
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letter from plaintiff asking defendant to send such a re- 
lease of the mortgage covering the $10,500 note, by Janu- 
ary 1, 1903, to enable plaintiff to complete a sale he had 
contracted to make of a part of the mortgage land to one 
F. BE. Raisty, on which a warranty deed was to be delivered 
on that day. Plaintiff claims that said condition only 
applied to the sum of $281.55, surplus of the $10,500 mort- 
gage over and above the sum of $11,000; the plaintiff must 
show his claim that the condition applied to the note in 
suit, rather than to the $281.55 surplus, by a preponderance 
of the evidence in the case. If the evidence is equally 
balanced on this question, or preponderates in favor of 
plaintiff, your verdict must be in favor of the plaintiff.” 

The plaintiff now contends that the court erred in refus- 
ing to give this instruction, and also several other requests 
of the same nature. The defendant alleged in his answer, 
and testified as a witness, that the condition mentioned in 
this request for instruction applied to the $3,000 note in 
suit. To this allegation of the defendant the plaintiff re- 
plied with a general denial, and to support that general 
denial testified that the condition referred to related only 
to the $281.55 which was to remain unpaid on the note and 
mortgage. This evidence was of course competent under 
the general denial. It tended to prove that the condition 
did not relate to the note in suit, and therefore, when the 
court on its own motion instructed the jury that the plain- 
tiff must prove by a preponderance of the evidence that | 
the condition did relate to the note in suit, the issue was 
properly presented to the jury. Defendant was required 
by that instruction to prove that the condition related to 
the note in suit, and not to any other matter. This was 
the issue tendered by the general denial, and was pre- 
sented by this instruction. 

The court submitted to the jury the question as to 
whether there was any consideration for the note sued 
upon. This the plaintiff now complains of. The instruc- 
tion complained of submits to the jury all of the conten- 
tions of the plaintiff as to the consideration of the note 

98Neb.26 
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sued upon, and the only ground upon which the instruc- 
tion could be complained of is that the evidence of the con- 
sideration for the note as claimed by the plaintiff is so 
clear and uncontradicted that the court should have de- 
cided the question, and should not have submitted it to the 
jury. 

In our former opinion we said: “The district court also 
committed no error in overruling a motion of plaintiff for 
a peremptory instruction to find in his favor. While the 
execution and delivery of the $3,000 note was admitted, 
the vital issue remained whether there was a consideration 
for the note, and whether it was executed and delivered 
upon the condition that it should only be payable in the 
event that defendant found a letter requesting him to send 
the release of mortgage before January 1, 1903. * * #* 
There were really only two issues in the case: First. Was 
there a good consideration for the $3,000 note? Second. 
If there was such a consideration, was the note delivered 
upon a condition?’ There is no such substantial change 
in the evidence upon either of these points as to require 
a different conclusion. The instructions relating to the 
question of a consideration for the note, which were re- 
quested by the plaintiff, are set out at length in the brief, 
and repeat quite at length many of the circumstances and 
transactions between the parties. Some of these requests 
contain statements that might have misled the jury, and 
we cannot find that any matters requested to be given to 
the jury, that are not contained in the instructions of the 
court, were So necessary to a proper understanding of the 
issue as to require a reversal because of their refusal. 

As we have already indicated, a delicate and difficult 
duty was devolved upon the jury. The questions in dis 
pute were peculiarly matters for the jury, and upon the 
whole instructions the case seems to have been fairly sub- 
mitted. The judgment of the district court is therefore 

AFFIRMED. 

Hamer, J., not sitting. 
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VINNIE G. PARRISH, APPELLEE, V. RAy HODGES, APPELLANT. 
Fitep June 5, 1915. No. 18122. 


1. .Bastardy: AppraL: OssEcTION. In a bastardy proceeding, an objec- 
tion which is so general in terms that the court’s attention is not 
drawn to the point sought to be raised will be disregarded when 

“urged upon appeal. 


: ConFuicrine Evipence. In a bastardy proceeding, 
only a preponderance of the evidence is necessary to a conviction, 
and a verdict rendered on conflicting evidence will be sustained 
unless it is clearly wrong. 


: HagMLess Error. An improper question asked in 
cross-examination of defendant in a bastardy proceeding, to which 
an objection is sustained, is not ground for reversal, unless it ap- 
pears that prejudice resulted to defendant therefrom. 


APPEAL from the district court for Buffalo county: 
Bruno O. HostTeruer, Juper. Affirmed. 


John A. Miller, for appellant. 
J. M. Easterling and J. E. Morrison, contra. 


Morrissey, C. J. 

Plaintiff brought this action against defendant under 
sections 357-364, Rev. St. 1918, by filing a complaint be- 
fore a justice of the peace, charging defendant with being 
the father of her bastard child. He was found guilty by 
the jury, and the court entered a judgment ordering him to 
pay, in instalments, for the support of the child $939, and 
defendant has appealed. 

Omitting the formal parts, the complaint is as follows: 
“Vinnie G. Parrish * * * on her oath deposes and 
says that at all times herein stated she was and now is an 
unmarried woman and a resident of the said county and 
state; that on the 10th day of January, 1912, she was de- 
livered of a bastard male child, and that said Ray Hodges 
is the father of said child. She further avers that said 
child is still alive.” 


404 NEBRASKA REPORTS. [VoL. 98 
Parrish v. Hodges. 


Defendant points out that the complaint does not al- 
lege that at the time of conception plaintiff was unmar- 
ried. This precise matter was before the court in Campion. 
v. Lattimer, 70 Neb. 245, and was decided adversely to the 
contention of the defendant. But defendant attempts to 
differentiate between Campion v. Lattimer and the instant 
case, because, in the former, objection to the complaint 
appears to have been made for the first time in this court, 
while in the instant case objection was made in the court 
below. The objection was in the following language: . 
“Defendant * * * refuses to plead to said amended 
complaint and objects to the sufficiency thereof, and to the 
form of the amended complaint, and for the reason that the 
action is entirely changed from the original complaint filed 
herein.” This objection was too general; it was not suffi- 
cient to challenge the court’s attention to the point sought 
to be made. The proof shows that complainant had not 
been married at the date of the birth of the child, or the 
making of the complaint, and this assignment will not be 
considered further. 

It is next contended that the evidence is insufficient to 
sustain the verdict. The defense was in the nature of an 
alibi, and several witnesses, mostly relatives, were called 
by defendant to sustain his theory; but, this being in the 
nature of a civil action, a preponderance of the evidence 
is all that is required to sustain the verdict. The jury 
passed upon the conflicting stories told, and the finding 
of the jury will not be disturbed. 

Misconduct of plaintiff’s attorney in the trial is as- 
signed as error. But after a careful reading of the record 
We are not prepared to say that defendant was prejudiced 
in the matter of his defense by any act of plaintiff’s coun- 
sel. The baby was in court during the trial, and this ques- 
tion was asked: “You say that little baby over there is 
not your child?” Objection was sustained, and the ques- 
tion was not answered. Defendant now contends that 
this was prejudicial. Jurors are not so easily influenced 
that a question of this kind will affect their verdict. The 
jury knew there was a baby, and its mere presence in the 
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courtroom and this reference to it cannot be said to be so 
prejudicial as to warrant a reversal of the judgment. 

Complaint is’ made because plaintiff’s counsel pro- 
pounded certain questions to defendant and his witnesses 
on cross-examination, but objections to these questions 
were either sustained or the answer was adverse to plain- 
tiff, and defendant was not prejudiced thereby. 

It is next contended that the court erred in instructing 
the jury, but an examination of the record fails to show any 
error in this regard. Finally, it is said that the judgment 
is excessive. Defendant is now 21 years of age, and, so far 
as the record shows, is in good health. The judgment is 
to be paid in small semiannual instalments, without inter- 
est, if paid when due. There is no evidence to show that 
the mother has any means, yet she is charged with the care 
and education of this child. Her burden seems the greater 
of the two, and the judgment is 

AFFIRMED. 


LETTON, SEDGWICK and Hamer, JJ., not sitting. 


BARTON BOLES, APPELLEE, V. LINCOLN TRACTION COMPANY, 
APPELLANT. 


Fitzep Jung 5, 1915. No. 18127. 


Street Railways: PersonaL Insugies: ConrTRIBUTORY NEGLIGENCE: QUES- 
TION FoR JuRy. Where it is claimed that a would-be passenger 
signaled for a street car to stop at a regular stopping place, 
and that the car slowed down to such a degree as to constitute 
an invitation to get on, and he was injured while attempting to 
board the car, the question of negligence in so doing is one of fact 
for the jury. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


C. S. Allen and Field, Ricketts & Ricketts, for appel- 
lant. 
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W. B. Comstock, John EH. Lowe, George W. Miller and 
Harry A. Reese, contra. 


Morrissey, ©. J. 

Plaintiff was injured while attempting to board one of 
defendant’s street cars running between Lincoln and Have- 
lock. He was then 14 years of age, and was employed 
in a drug store in the business section of Lincoln. Arriv- 
ing at the intersection of Dudley and Twenty-seventh 
streets, he awaited the arrival of a car to take him to the 
place of his employment. In the petition it is alleged that, 
as one of defendant’s cars approached this intersection, it 
slowed down and stopped, thereby giving him a tacit invi- 
tation to become a passenger; that in attempting to board 
the car he took hold of the handhold with one hand, and 
had stepped with one foot onto the running board, when 
the car was negligently and violently jerked forward, and 
he was thrown to the ground, and the rear wheels of the 
car passed over his right foot, crushing it so badly as to ne- 
cessitate the amputation of the greater part thereof. The 
answer is in the nature of a general denial, coupled with 
an allegation of negligence on the part of the plaintiff. 

' On the trial the plaintiff did not attempt to prove that 
the car came to an absolute stop, but only that it slowed 
up to such a degree as to amount to a tacit invitation to 
the plaintiff to board it. There was a verdict and judg- 
ment for plaintiff, and defendant has appealed, assigning 
three separate grounds of error: First, that the allegata 
et probata do not agree. This point was not called to the 
attention of the trial court by any proper assignment in 
the motion for new trial. But, waiving this defect in the 
record, and considering the assignment on its merits, we do 
not find that there was such a variance between the plead- 
ings and the proof as to prejudice the defendant, or as to 
warrant reversal of the judgment. The opening statement 
of counsel for each party is preserved in the record, and 
this shows that counsel for plaintiff made the following 
statement: “The evidence will show I think beyond ques- 
tion that the car either came to an absolute stop, or so 
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near it that a man could walk right along with it and 
keep up with it, and the evidence will show that under the 
circumstances it was a situation that would invite any 
man to attempt to board it.” Counsel for defendant, in 
making his statement immediately following, told the jury 
that as the car passed this intersection it was probably 
moving at the rate of 8 to 12 miles an hour, and he pro- 
duced several witnesses who testified that the car did not 
stop or slacken its speed. No complaint was made at the 
trial that defendant was taken by surprise or misled in 
the preparation of its defense. This court has repeatedly 
held that “a variance between allegata et probata will not 
be held to be prejudicial, requiring a reversal of the judg- 
ment, where it appears that the party complaining was 
not actually misled or surprised to his disadvantage.” Itt- 
ner Brick Co. v. Killian, 67 Neb. 589; Parker v. Omaha 
Packing Co., 85 Neb. 515. 

It is next contended that the evidence is insufficient to 
sustain the verdict. The car causing the injury is claimed 
by defendant to have been a special car sent out in the 
early morning for the purpose of carrying workmen from 
the city of Lincoln to the Burlington shops in the city of 
Havelock; that it was on its return from Havelock when 
this accident occurred; and that it was not engaged in 
local business, but that there was a car running imme- 
diately behind it to handle the local traffic. However this 
may be, it is conclusively shown that this car had picked 
up passengers before arriving at Dudley street, and that 
only one block to the north, and within full view of the 
plaintiff, it picked up a passenger, Mr. Mayer. Plaintiff 
testified that when the car reached the intersection of Dud- 
ley and Twenty-seventh streets it slowed up until it was 
moving so slowly that he could walk along side of it and 
keep up with it. He says that when he saw the car com- 
ing he walked out from the curb to the car line, and stood 
two or three feet from the car line waiting for the car; 
that the motorman saw him and slowed up to a rate about 
as fast as he could walk; it was a summer car with open 
sides and a running-board along its entire length; that he 
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let about one-half of the car go by, and then, seeing an 
empty seat, he took hold of the rod and stepped up with 
his feet on the running-board, and as he went to step into 
the body of the car it was suddenly jerked and he was 
thrown off. In this he is corroborated by Mr. Mayer, who 
had boarded the car one block from where this accident 
occurred. Mayer says that plaintiff stepped upon the run- 
ning-board opposite the seat which he occupied, and about 
one foot from him; that as plaintiff got on the conductor 
signaled the motorman to go ahead; that the car gave a 
lurch; that the acceleration of speed was so sudden that 
it threw witness a little from his seat; and that plaintiff 
was thrown off. There was other testimony going to show 
that the car slowed up, and that as plaintiff stepped upon 
the running-board it was suddenly jerked forward. There 
is a sharp conflict in the evidence as to the rate of speed 
the car was moving when it crossed Dudley street and at the 
time plaintiff attempted to board it, estimates running all 
the way from four or five miles an hour to eight or ten 
miles an hour, and there is also a conflict as to whether 
or not there was any sudden acceleration of the rate of 
speed. The motorman was a witness for defendant, and 
testified to having “heard a noise on the foot-board, and 
the very next instant I heard the hind wheel run over 
something.” This “something” was the boy’s foot. In 
this connection it may be remarked that the witness Mayer 
testified that when he boarded the car only a block from 
where plaintiff was injured “the car slowed up for me and 
I jumped on.” This was in plain view of the plaintiff, and 
it illustrates the method employed in at least one instance 
in receiving a passenger. 

We are asked to hold that it was negligence per se to 
attempt to board a moving car. Hunterson v. Union Trac- 
tion Co., 205 Pa. St. 568, is the leading case cited by de- 
fendant in support of this contention. This opinion was 
réndered by a divided court, and seems to be against the 
weight of authority. In Cicero & Proviso Street R. Co. v. 
Meianer, 160 Ill. 320, and a number of authorities therein 
cited, it is held: “To board or depart from an electric 
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car while in motion is not negligence per se.” This court 
has held in Omaha Street R. Co. v. Craig, 39 Neb. 601, that 
whether alighting from a moving car constitutes negli- 
gence or not is a fact to be determined by the jury, taking 
into consideration all of the circumstances in evidence in 
the case. In principle there is no difference between alight- 
ing from a moving car and attempting to board one, and, 
if the person is injured while attempting to board a slowly 
moving car at a regular stopping station, the question of 
negligence is one of fact for the jury. 

Defendant contends that it was gross negligence to at- 
tempt to board the car while it was moving, but, if the tes- 
timony of the boy is correct, it was not the speed of the 
car at the time that he stepped upon the running-board 
that caused the accident, but the sudden application of 
power and the acceleration of speed before he was given 
an opportunity to enter. ; 

The court instructed the jury on the “last clear chance 
doctrine,” and this instruction is assigned as error. But 
in the state of the record before us this instruction seems 
to have been properly given. Even assuming that the boy 
was guilty of negligence in jumping upon the running- 
board while the car was moving, yet, if the motorman knew 
that he was there, and his testimony indicates that he 
did, it would be his duty, so far as consistent with the 
safe and practical operation of the car, to allow him to 
reach a place of safety, and if in place of doing this he 
suddenly and negligently threw on the power and caused 
the car to lurch forward, and plaintiff was thereby in- 
jured, defendant would be Tiable, and we think the instruc- 
tion was properly given. 

The record being free from error, the judgment is 

; AFFIRMED, 


Lerron, Rosn and Hamen, JJ., not sitting. 
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PATRIOK RODDY, APPELLEB, V. MissouRI PaciFio RAaILwAy 
‘COMPANY, APPELLANT. 


Fitep June 5, 1915. No. 18150. 


APPEAL from the district court for Otoe county: HARVEY 
D. Travis, Jupen. Affirmed. 


B. P. Waggener, J. A. C. Kennedy and Philip E. Horan, 
for appellant. 


Thomas F. Roddy and Arthur A. Bischof, contra. 


BARNES, J. 

This is the second appeal in this case. When the former 
appeal was considered, it was held that the judgment, so 
far as it related to the present cause of action, should be 
reversed because the evidence was insufficient to show that 
any freight train of the defendant company had passed 
plaintiff’s premises prior to, or at the time, the fire started 
which destroyed plaintiff’s trees or timber, and that how 
the fire originated was merely a conjecture. 91 Neb. 75. 
When the cause was remanded to the district court, further 
evidence was introduced on the second trial, which, if be 
lieved by the jury, was sufficient to sustain the present 
verdict. The judgment of the district court is therefore 

AFFIRMED. 


Ross, Sep¢wick and Hamer, JJ., not sitting. 
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FRED GIERTS, APPELLER, V. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY, APPELLANT. 


Fitep June 5, 1915. No. 18167. 


Waters: Damacres. Reed v. Chicago, B. € Q. R. Co. 86 Neb. 54, and 
Reed v. Chicago, B. & Q. R. Co., ante, p. 19, followed. 


AppEaL from the district court for Harlan county : 
Harry 8. DUNGAN, JUDGE. Affirmed. 


Byron Clark, E. EH. Whitted and W. S. Morlan, for ap- 
pellant. 


O. £. Shelburn, contra. 


BaARNzEs, J. 

This is an appeal from a judgment for damages by flood 
waters sustained by plaintiff on account of the negligent 
construction of the defendant’s railroad grade in the val- 
ley of Sappa creek near plaintiff’s farm in Harlan county, 
Nebraska. 

The question of the negligent construction of defendant’s 
railroad grade and embankment at the place in question 
was first; decided in Reed v. Chicago, B. & Q. R. Co., 86 
Neb. 54. It was again determined in Reed v. Chicago, B. 
é& Q. R. Co., ante, p. 19. The instant case was brought to 
recover damages sustained by the fiood waters which caused 
the damages to Reed’s property in the case last cited. 
Plaintiff and Reed owned adjoining farms. All of the 
questions raised by defendant in this case were disposed 
of by the opinions above referred to, which we are con- 
strained to follow. The judgment of the district court is 
therefore affirmed without further discussion. 

AFFIRMED. 


LETTON, SEDGWICK and HAMER, JJ., not sitting. 
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Leo SHIMICK, APPELLEE, V. CUDAHY PACKING COMPANY, 
APPELLANT. 


Fitep June 5, 1915. No. 18174. 


1. Appeal: Prrsonat InJurms: INSTRUcTIONS. Where the questions of 
the negligence of the defendant and the contributory negligence of 
the plaintiff in a personal injury suit are submitted to a jury under 
proper instructions, the verdict will not be set aside unless clearly 
wrong. 


2. Master and Servant: INgurny To SERVANT: QUESTIONS FoR JURY. Ques- 
tions as to the nature and extent of the injury, the disability result- 
ing to plaintiff from the accident, and the amount of the recovery, 
are ordinarily questions for the determination of the jury.- 


3. Excessive Damages. The evidence set out in the opinion examined, 
and held that a judgment for $7,500 based thereon is excessive. 


AppraL from the district court for Douglas county: 
ABRAHAM L., Surron, Jupep. Affirmed as modified. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


William R. Patrick and C. J. Southard, contra. 


BARNES, J. 

Appeal from a judgment of the district court for Doug- 
las county against the Cudahy Packing Company and 
Charles Rooney, in an action brought by Leo Shimick to 
recover damages for a personal injury sustained by him 
while employed by the packing company. 

It appears that the plaintiff was working as a steam 
fitter in putting the glycerine plant of the company in 
working order. On the 4th day of January, 1912, plain- 
tiff was ordered to repair the super-heater, which was lo- 
cated in a corner of the building used by the company as 
a glycerine plant. Plaintiff and his helper stripped off 
the asbestos covering of the super-heater in order to ascer- 
tain where it leaked. When the asbestos was removed it 
was found that it would be necessary to put pressure on 
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the heater in order to find the leaks. Plaintiff went out of 
the building in order to inform the foreman of that fact. 
The room was so full of steam that objects therein were 
not distinguishable. When plaintiff returned, in passing 
to the place where the heater was situated, he fell into an 
open trap or catch-basin in the floor of the building, and 
thus sustained the injuries for which he has brought suit. 

It clearly appears from the evidence that plaintiff was 
familiar with the room, but there is no evidence that he 
had ever seen the catch-basin or knew of its location. It 
was ordinarily protected by a plank covering, over which 
one could pass without knowing what he was on or know- 
ing that it was at all dangerous. It appears that defend- 
ant Rooney, who was the foreman in charge, had that 
morning ordered some of the workmen to clean out the 
catch-basin. The cover had been removed and set back 
against the wall, leaving the basin open. The hole thus 
left exposed in the floor was about four feet square and 
from five to six feet deep. The direction traversed by 
plaintiff in going to consult with Rooney did not require 
him to pass over or near the catch-basin, but in returning 
he took a little different course and walked directly into 
the hole. As he fell into the catch-basin he struck his 
right arm and forearm on the opposite cement edge of the 
hole, and thus received his injuries. It appears that the 
steam in the building was so dense that the hole could not 
be seen, and persons working near it could not be distin- 
guished. It is claimed by appellant that when plaintiff 
started to find the foreman he was warned of the danger 
by one of the men. The testimony on that point, however, 
is somewhat conflicting and unsatisfactory. Witness Bow- 
man claims to have said: “Look out for the hole, it is 
open;” and plaintiff, in reply, said, “I know.” It appears, 
however, that there was an open sewer trench running 
along the side of the room from north to south about one 
foot wide and from one foot to 15 inches deep. It is plain- 
tiff’s contention that this is what he understood was meant 
by the warning; that this was the hole that he knew was 
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there. It seems fairly clear that the plaintiff had no knowl- 
edge of the existence of the catch-basin into which he fell. 

The questions as to defendant’s negligence and the al- 
leged contributory negligence of the plaintiff were sub- 
mitted to the jury under proper instructions and the ver- 
dict so far as these questions are concerned, must be held 
to be conclusive. It is contended that certain fixed objects 
near and surrounding the catch-basin rendered it prac- 
tically impossible for plaintiff to have fallen into it with- 
out striking some of them, but it is sufficient to say that 
plaintiff walked into the open hole and was pulled out by 
the persons who were there present, and this question re- 
quires no further consideration. 

It is strenuously urged by the appellant that plaintiff's 
injuries were slight and trivial, and that therefore the 
judgment is so excessive as to require a reversal. The 
record on this question is very voluminous and the evidence 
is somewhat conflicting. We think it clearly appears that 
plaintiff was quite severely injured. It was shown that in 
September, preceding the date of his fall into the -catch- 
basin, plaintiff had received an injury to his right forearm 
or wrist, known as a Colle’s fracture; that he had fully 
recovered from that injury, and went to work for the de- 
fendant company at his trade as a steam fitter on the 18th 
day of December, 1911; that he experienced no difficulty 
in performing his labors. It also appears that he was a 
first-class workman. When he fell into the catch-basin 
he struck his wrist and forearm on the cement edge of 
the hole. His arm and wrist were bruised and sprained; 
the skin was abraded, and the flesh was some swollen and 
discolored. He also received an injury to his arm and 
shoulder. The defendant’s house physician considered that 
the injury was so severe as to require him to place the 
wrist and forearm in splints. The injury became more 
painful, and on the second day thereafter plaintiff called 
in Dr. Chaloupka, who was his family physician, to attend 
to the injuries and to relieve his pain. The doctor re- 
moved the splints and ascertained that the plaintiff’s in- 
juries had been properly treated. He also ascertained that 
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the arm was much swollen, bruised and discolored. He 
put new dressings and splints on the injured wrist and 
forearm, and continued to treat plaintiff for two or three 
times a week during the folowing ten weeks, after which 
time he only administered occasional treatment. The doc- 
tor testified that at the time of the trial, which was about 
15 months after the injury was received, plaintiff’s recov- 
ery was slow; that his arm did not seem to regain strength ; 
that he could not shut his hand. The motion of his fore- 
arm was poor, and there was some considerable ankylosis 
of the shoulder joint; that plaintiff’s wrist was stiff, and 
he cannot lift his arm to a height of over 45 degrees, so 
that the use of his hand and arm have been impaired to 
the extent of 50 or 60 per cent. of the normal; that there 
are adhesions of the tendons, and that plaintiff is not able 
to follow his occupation as a steam fitter. The testimony 
of Dr. Chaloupka was fully corroborated by the evidence 
of Dr. Koutsky and others. Some X-ray negatives of the 
plaintiff’s injured hand and forearm were produced in evi- 
dence, which showed an ankylosis or fusion of the carpal 
bones of the hand, a fracture of the styloid process of the 
right ulna, and a partial severing of two of the tendons of 
the plaintiff’s right wrist. In fact, it was made clear 
that plaintiff had sustained a severe injury. On the other 
hand, defendant availed itself of the testimony of medical 
experts whose evidence tended to show that plaintiff’s in- 
juries were slight, and one of the witnesses testified that 
in his. opinion plaintiff was malingering, but the great 
weight of all of the evidence destroys that theory of the 
defense. It seems clear to us that plaintiff was entitled to 
a substantial judgment. It is contended, however, that 
the judgment, which was for $7,500, is grossly excessive, 
and, in view of the fact that there will be some improve- 
ment in plaintiff’s use of his arm and hand, we think the 
judgment should be reduced to $5,000, with interest from 
the date of its rendition by the district court. As thus 
reduced, the judgment is 


AFFIRMED. 
Rosk, SEDGWICK and HAMe_nr, JJ., not sitting. 
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RAYMOND VIcTOR PETERSON, APPELLANT, V. CHARLES W. 
SPENCB ET AL., APPELLEES. 

Morris KENNETH PETERSON, APPELLANT, V. CHARLES W. 
SPENCH ET AL., APPELLEES. 


FLOYD Bert PETERSON, APPELLANT, V. CHARLES W. SPENCE 
ET AL,, APPELLEES. 


Fitep June 5, 1915. Nos. 18179, 18180, 18181. 


Appeal: Hagmiess Enron: [Nsrructions. The giving of an erroneous 
instruction is error without prejudice, where it appears that the 
verdict of the jury is the only verdict sustainable under the evi- 
dence. 


APPEAL from the district court for Lancaster county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


J. M. Stewart, T. F. A. Williams and J. A. Brown, for 
appellants. 


T. J. Doyle, Morning & Ledwith and A. G. Ellick, contra. 


BARNES, J. 

The three minor sons of Charles Peterson commenced 
separate actions by their next friend, Emma O. Fosbury, 
against Charles W. Spence, a licensed saloon-keeper doing 
business in the village of Havelock, and his surety, the 
Bankers Surety Company of Cleveland, Ohio, to recover 
the sum of $5,000 damages alleged to have been sustained 
by each of the plaintiffs on account of the sale of intoxi- 
cating liquors to their father. 

It was alleged in the petitions that on or about the 16th 
day of April, 1909, and thereafter every day continuously 
down to April 15, 1910, said defendant gave and furnished 
to said Charles Peterson intoxicating, malt, spirituous and 
vinous liquors, which were drunk by him, whereby they did 
debauch and induce and cause said Charles Peterson to 
become a habitual drunkard, and by reason of their said 
acts such habitual drunkenness and debauchery has con- 
tinued to this time, and the said Charles Peterson is now, 
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hy reason thereof, a confirmed drunkard, and he has there- 
hy been permanently impaired in health, and rendered 
shiftless and indolent, and his capacity to labor and earn 
money thereby impaired, and has thereby been caused to 
squander his money in drinking and drunkenness, by rea- 
sou of which he has failed and neglected to support, edu- 
cate, nurture and care for his said sons during said period 
and down to the present time, and has abandoned them 
and left them without a home, maintenance or support, 
and without the parental care, nurture and education re- 
quired by their tender years, for all of which they are com- 
pelled to rely upon the charity and benevolences of stran- 
gers. Plaintiffs prayed judgments for $5,000 in each case. 

Defendant’s answer in each case was a general denial. 
The three cases were consolidated. The trial in the district 
court for Lancaster county resulted in judgments for the 
defendant, and the plaintiffs have appealed. It is con- 
tended that the verdict of the jury is not sustaified by the 
evidence, but is contrary thereto. 

Mrs. Fosbury testified, in substance, that she had charge 
of the Peterson children; that Peterson paid regularly for 
their care and attention until after May 17, 1910. This 
was after the end of the license year in which it was al- 
leged that defendant furnished liquor to Peterson. Her 
testimony tended to show that up to the end of the license 
year Peterson was attentive to the children; that he was 
very affectionate, and furnished whatever she desired for 
their education and support. She also testified that she 
never saw Peterson when he appeared to be under the in- 
fluence of liquor. , 

The marshal of the village of Havelock was called as a 
witness for the plaintiffs, and testified that he had known 
Peterson for a good many years; that he knew him when 
he worked in the railroad shops at Havelock, and also ob- 
served him during the license year of 1909-1910; that he 
saw Peterson drink an occasional glass of beer; that he 
was always sober and attending to his business. It fur- 
iher appears from the testimony that Peterson had a lunch 

98Neb.27 
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counter in the corner of the saloon belonging to Spence; 
that he attended to his business well and made good money, 
some of the witnesses putting his earnings at $150 a month. 
The testimony of the other witnesses shows that Peterson 
was what was termed a moderate drinker, that is, that he 
took a glass of beer occasionally; but the whole trend of 
the testimony was that Peterson was not in the habit of 
getting intoxicated, and was always able to attend to his 
business. Witness Smith’s testimony was to the same ef- 
fect as that given by the village marshal. To the same 
effect also was the testimony of Earl Jones, who was called 
as a witness for the appellants. The testimony also shows 
that during the license year when he had a lunch counter 
in the saloon Peterson drank less than he ever had before; 
that he only took an occasional glass of beer. There is 
evidence in the record which shows that Peterson went to 
Omaha twice during that year, and once made a trip to Lin- 
coln, and one of the plaintiffs’ witnesses testified that at 
those times Peterson drank beer, and on one occasion he 
was accompanied by a woman. The witness testified that 
Peterson was a good fellow to be out with, and that he spent 
his money freely, and that he had a good time, but that 
Peterson only drank beer on those occasions. 

It appears that, after the license year of 1909-1910 ex- 
pired, no license was granted in Havelock, but that sa- 
loons were licensed in Lincoln. Of course, during the 
next license year Peterson obtained no liquor of any kind 
from the defendant. 

After Peterson closed up his lunch counter business he 
was out of employment, and went to Horton, Kansas, Se- 
dalia, Missouri and Norfolk, Nebraska, at which places he 
worked at his trade as boiler maker some considerable 
time. In 1911 he came back to Havelock and opened a 
restaurant in partnership with a man named Vanderventer. 
He attended to that business in an efficient and industrious 
manner, and ran the restaurant until about the 1st of 
January, when he sold out toa Mr. Curry. He afterwards 
left Havelock, and had only occasionally returned for a 
short time. It appears that at those times Peterson was 
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sober and in good physical condition. The testimony 
shows that Peterson could not obtain work at the Have- 
lock shops for the reason that he had been a strike sympa- 
thizer, and hence he was obliged to go to other places in 
order to obtain employment at his trade as boiler maker. 

As we view the record, there is nothing in the evidence 
which shows, or tends to show, that the liquor furnished 
and sold to Peterson by the defendant in any manner con- 
tributed to Peterson’s failure to support his children. We 
are therefore of opinion that the verdict was sustained by 
sufficient evidence. 

Appellants complain of the giving of instruction num- 
bered 3, given by the court on his‘own motion, and par- 
ticularly that part of the instruction which is, in substance, 
as follows: That plaintiff is required to prove that, by 
reason of the excessive use of intoxicating liquors, the 
said Charles Peterson contributed less toward the support 
of his boys, the plaintiffs in these cases, than he had pre- 
viously done, and finally abandoned them, and wholly failed 
and neglected to support and provide for them. This part 
of the instruction is conceded to be wrong. 

In a suit on a liquor dealer’s bond, it is only necessary 
for the plaintiff to show that during the license year the 
person alleged to have been injured by the sale of liquor 
furnished less support to his children than he previously 
did, or that during the license year he deprived his children 
of any of the means of support they would have received 
from him but for his drinking during such period. Partial 
loss of support entitles a child to recover without proof of 
total loss of support from the father or of his abandonment 
of his child. The giving of this instruction would entitle 
the appellants to a reversal of the judgment, were it not 
for the fact that, as we view the case, there is no evidence 
in the record which would even tend to support a verdict 
in plaintiffs’ favor. This being so, the giving of the in- 
struction complained of was error without prejudice. 

The judgments of the district court are therefore 

AFFIRMED. 

Lerron, SEDGWIck and HAMER, JJ., not sitting. 
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H. W. Hurr, APPELLANT, v. W. D. ARNETT, APPELLEE. 


Firep Junge 5, 1915. No. 18205. 


1. Justice of the Peace: CHANGE OF VENUE. In a civil action before a 
justice of the peace, the filing of an affidavit by defendant for a 
change of venue for bias of the justice does not of itself deprive 
the court of jurisdiction, if there is no other justice of the peace 
in the county to whom the case can be transmitted. 


: REFUSAL OF CHANGE OF VENUE: REMEDY. In such case, the 
defendant’s remedy is not error to the district court, but is by 
appeal. 


APPEAL from the district court for Wheeler county: 
JAMES R. HANNA, JUDGE. Affirmed. 


A. L. Bishop, for appellant. 
T. D. Meese and J. R. Swain, contra. 


BARNES, J. 


One W. D. Arnett commenced an action in forcible en- 
try and detainer against H. W. Huff before T. P. Hardesty, 
‘a justice of the peace of Wheeler county. On the return 
day of the summons both parties appeared, and the de- 
fendant filed an affidavit for a change of venue, alleging 
that he could not, as he verily believed, have a fair and 
impartial trial on account of the bias and prejudice of the 
justice. A change of venue was about to be granted, when, 
on inquiry, it was ascertained that there was no other qual- 
ified justice of the peace in Wheeler county. The defend- 
ant’s motion for a change of venue was overruled, the cause 
was tried, the defendant making no defense, and the justice 
of the peace entered a judgment for the plaintiff. Huff 
prosecuted error to the district court, where the judgment 
of the justice was affirmed. Thereupon Huff brought the 
case to this court by a petition in error. 

There is no provision in the statute for bringing a civil 
action from the district court to this court by a petition 
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in error. The case, however, will be treated as though it 
were brought here on appeal. 

It is the appellant’s contention that the justice was de- 
prived of jurisdiction by the filing of the affidavit, and 
the district court erred in affirming the judgment of the 
_ justice of the peace. Section 8404, Rev. St. 1913, pro- 
vides, among other things: “Any defendant may apply for 
and obtain a change of venue, by filing an affidavit in the 
case, made by the defendant, his or her agent, or attorney, 
stating that the defendant cannot as affiant believes have 
a fair and impartial trial before such justice, on account of 
the interest, bias and prejudice of such justice against the 
defendant, and by paying costs, * * ™ whereupon it 
shall be the duty of the justice immediately to transmit 
all of the papers in the case, together with a certified 
transcript of all the proceedings before him, to the next 
nearest justice in his county.” For the reason that there 
was no other justice of the peace in Wheeler county, the 
motion was properly overruled, and the petition in error 
was dismissed by the district court. In this there was no 
reversible error. The appellant has mistaken his remedy. 
Under the circumstances, he should have gone to trial, and, 
if the judgment was adverse to him, he should have taken 
the case to the district court on appeal. The judgment of 
the district court is therefore ; 

AFFIRMED. 


Lerron, SEDGWICK and HaMer, JJ., not sitting. 


JOHN E. DoRSHIMER, APPELLEE, V. J. W. HERNDON, 
APPELLANT. 


Fitep June 5, 1915. No. 18210. 


1. Continuance. A litigant who is present in court when his case is 
set for trial, and departs without leave and goes to another state 
without informing his attorney where he may be found when his 
case is about to be tried, is not entitled to a continuance as a 
matter of right. 


422 NEBRASKA REPORTS. [VoL. 98 


Dorshimer v. Herndon. 


2. Attorney and Client: DiscHarcE: COMPENSATION. Where an attor- 
ney makes a contract with his client to perform certain services 
for an agreed sum, and performs a part of those services, and the 
client, without any valid excuse, discharges him or prevents the 
fulfilment of the contract, the attorney is entitled to recover the 
full contract price. 


APPEAL from the district court for Merrick county: 
ConRAD HOLLENBECK, JUDGD. Affirmed. 


Martin & Bockes, for appellant. 
Patterson & Patterson and John E. Dorshimer, contra. 


BARNES, J. 

Appeal from a judgment of the district court for Merrick 
county. The action was brought by John E. Dorshimer 
against the defendant, J. W. Herndon, to recover an at- 
torney fee of $200. The suit was commenced in the county 
court, where the plaintiff had judgment, and the defend- 
ant appealed to the district court. On the trial in that 
court the plaintiff was again successful, and the defendant 
has appealed to this court. 

The plaintiff’s petition was based on an oral contract 
by which the defendant employed the plaintiff, who is a 
practising attorney, to assist him in the defense of a cer- 
tain action brought against the defendant in the district 
court for Merrick county. The defendant was a resident 
of Maryville, Missouri. It was alleged in the petition 
that defendant agreed to pay plaintiff the sum of $200 for 
his services in defending the suit, and agreed to send the 
plaintiff one-half of that amount immediately on his re- 
turn to his home in Missouri. The remainder was to be 
paid within a short time thereafter, or as the litigation 
progressed. It appears that the plantiff entered upon the 
employment and prepared the necessary papers to remove 
the cause to the federal court in accordance with defend- 
ant’s instructions; that the clerk of the district court re- 
quired the defendant to pay the costs which had already 
accrued, and the clerk of the federal court required the pay- 
ment of certain advanced costs before filing the case in 


° 
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that court. The plaintiff wrote to the defendant asking him 
to remit the necessary fees, and also the $100 which defend- 
ant had agreed to send him on his return to Missouri. De- 
fendant failed to comply with plaintiff’s request, and, with- 
out any explanation for his conduct, employed another at- 
torney. The plaintiff brought suit to recover the amount 
of his compensation according to the terms of the contract. 

When the case came on for trial in the district court de- 
fendant was absent, although he was in court in person 
at the commencement of the term. His attorney filed an 
application for a continuance, supported by his own affida- 
vit. The court refused to continue the case. To this the 
defendant’s attorney excepted. On the trial the plaintiff 
made his proof, and, the defendant being absent and offer- 
ing no testimony, the trial court instructed the jury to re- 
turn a verdict for the plaintiff. It is defendant’s conten- 
tion that the court erred in overruling the motion for a 
continuance. The affidavit filed for that purpose will not 
be set forth in the opinion. It is sufficient to say that de- 
fendant knew the cause was set for trial during the term 
of court at which he was present, and that he understood 
the order, yet he left the court without leave, and, instead 
of going to his home, he went to South Dakota, without in- 
forming his attorney of that fact or leaving any informa- 
tion as to where he might be found when called upon to re- 
spond to a notice of the approaching trial. The district 
court, therefore, did not err in refusing to grant the con- 
tinuance asked for. 

It is also contended that the court erred in directing 
a verdict for the plaintiff. It is argued that the contract 
was abrogated, and the plaintiff could not recover the fee 
which defendant agreed to pay him; that, having sued upon 
aN express oral contract, he could not recover as for a 
quantum meruit. It may be conceded that plaintiff was 
not entitled to recover on a quantum meruit, and that con- 
tention will receive no further consideration; but we can- 
not agree with defendant that plaintiff could not recover 
on the express contract. The agreement, as shown by the 
testimony, was clear and explicit. The plaintiff entered 
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upon the performance of his services, and the defendant, 
after part performance, without any excuse or cause what- 
soever, refused and neglected to perform his part of the 
contract, and without any explanation employed another 
attorney. The plaintiff at all times was ready and willing 
to perform his part of the agreement. It has been often 
held that in such case the attorney is entitled to recover 
his agreed compensation. In 4 Cyc. 984, it is said: “When 
an attorney makes a contract to perform certain services 
for an agreed sum, and the client, without any valid ex- 
cuse or reason, discharges him or prevents the fulfilment 
of the contract, the attorney is entitled to recover the full 
contract price.” In the case of City of Detroit v. Whitte- 
more, 27 Mich. 281, it was said by Judge Cooley: “An at- 
torney employed to carry a suit through for an agreed sum 
has a vested right to the compensation when he accepts 
and begins the service, and he cannot be lawfully deprived 
of it except by his own consent or through his own default 
or misconduct. If he is discharged from the employment 
before the service is completed, he may recover the whole 
sum, * 7 * because of the manifest impossibility of 
making an apportionment of the services and compensa- 
tion, when the parties themselves by their contract ex- 
pressly abstained from making any, and may in fact be 
said to have agreed that none should be made.” In Afoyer 
v. Cantieny, 41 Minn. 242, it was held: “A recovery may 
be had of the stipulated price, although before the plain- 
tiff’s efforts were concluded the defendant assumed to dis- 
charge him from the service. The plaintiff was entitled to 
the benefit of the contract, and the entire compensation 
agreed upon for the entire service was not apportionable.” 

As we view the case, the trial court did not err in di- 
recting a verdict for the plaintiff for the full compensa- 
tion of $200. The judgment of the district court is there- 
fore 

AFFIRMED. 


Rosg, SepGwicK and Hamer, JJ., not sitting. 
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The following opinion on motion for rehearing was filed 
September 20, 1915. Rehearing denied. 


BARNES, J. 

The appellant has filed a motion for rehearing, and con- 
tends that the opinion overlooks the fact that plaintiff un- 
qualifiedly admitted that he had quit the service of the de- 
fendant. A re-examination of the record shows that the 
plaintiff testified that, when defendant paid him the fee 
agreed upon, he was still ready and willing to perform the 
services. He said: “When he pays me my fee, I am ready 
to serve him.” 

It is next contended that our opinion in this case is in 
direct conflict with the rule announced in Shevalier v. 
Doyle, 88 Neb. 560. Appellant insists that the rule in that 
case should be adhered to; that a different rule should not 
be announced without expressly overruling that case. In 
Shevalier v. Doyle, the contract of employment was termi- 
nated; Doyle had accepted his discharge; and, in the suit 
brought by Shevalier to cancel the mortgage given to se- 
cure Doyle’s fee, the reasonable value of the service was 
alleged and the attorney was allowed to recover the same. 
In the case at bar the contract had not been abrogated. 
The defendant simply neglected and refused to pay plain- 
tiff the fee agreed upon by him. In this case plaintiff sued 
to recover the compensation agreed upon. He manifested 
his willingness to perform the services if defendant would 
pay him his fee. The testimony shows that the defendant 
employed another attorney and ignored plaintiff. The 
cases are easily distinguishable, and the motion for a re- 
hearing is 

OVERRULED. 

Hamer, J., not sitting. 
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GRACE H. RUSTIN, APPELLEE, V. ASTNA Lirh INSURANCE 
‘COMPANY, APPELLANT. 


Fitep June 5, 1915. No. 18004. 


1. Insurance: EXTENDED INSURANCE: CoMPpuUTATION. The amount of 
extended life insurance, where assured dies during default in the 
payment of an annual premium, having made a loan upon his policy, 
should be computed according to the terms of the contract, if valid 
and unambiguous. 


: PRovisION For LOAN: ConstTRUCTION. Money loaned to the 
insured under the policy loan contract described in the opinion con- 
stitutes “an indebtedness to the company against the policy,” as 
this phrase is used in the contract. 


: PROVISION FOR EXTENDED INSURANCE: CoNnsTRUCTION. A life 
insurance policy provided that if default is made in the payment 
of premium after premiums have been paid for three years or more, 
and there is no indebtedness to the company against the policy, it 
shall be extended as temporary insurance for the full sum insured 
during a specified time, but that, if there is such an indebtedness, 
the amount of extended temporary insurance shall be reduced in the 
proportion which such indebtedness bears to the cash surrender 
value. Held, where a loan made to insured had not been paid at 
the time of default, the beneficiary was entitled only to temporary 
insurance in such proportion. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SuTTON, JuDGE. Reversed with directions. 


Greene, ‘Breckenridge, Gurley & Woodrough, for appel- 
lant. 


Mahoney & Kennedy, contra. 


LETron, J. 

From a judgment of the district court in favor of the 
plaintiff on a policy of life insurance issued on the life 
of her husband, Frederick Rustin, defendant appeals. At 
the close of the trial in the district court, there being prac- 
tically no disputed questions of fact, each party moved for 
a directed verdict. The motion of defendant was over- 
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ruled, and that of plaintiff sustained, and judgment ren- 
dered accordingly. 

The sole question involved in this appeal is the amount 
of defendant’s liability under the policy of insurance, 
which, with a loan agreement secured thereby, constituted 
the entire contractual relations between the parties. The 
policy was issued November 23, 1903, for $10,000, in con- 
sideration of an annual premium of $294.40, payable an- 
nually in advance. The principal sum is made payable 
“on the surrender and discharge of this policy either at 
the end of the policy year falling nearest to age eighty- 
five, if the insured is then living, or, on receipt and ap- 
proval of proofs of the death of the said insured during 
the continuance of this policy, and any indebtedness to 
said company on account of this policy or any premium 
for the current year remaining unpaid shall first be de- 
ducted therefrom.” It is further provided: “This policy 
is issued and accepted subject to the conditions, provi- 
sions, and benefits printed on the reverse of this page, 
which are hereby referred to and made a part hereof.” 
One of these is: “If any subsequent premium be not paid 
when due then this policy shall cease and determine sub- 
ject to the nonforfeiting features hereinafter described.” 
A grace of 30 days for the payment of premium is also al- 
lowed. Rustin paid three annual premiums, but made de- 
fault in the payment of the fourth annual premium, which 
was due on November 23, 1906. He died September 2, 
1908, within the period for which he was entitled to ex- 
tended insurance under the nonforfeiture provisions of 
the policy hereinafter considered. On July 9, 1906, and 
before default in the payment of the premium, Rustin bor- 
rowed from the defendant the sum of $210, payable on de- 
mand, and executed a loan contract therefor, signed by 
himself and Mrs. Rustin. In this contract they acknowl- 
edged the amount of the note, with interest, “to be an in- 
debtedness to said Atna Life Insurance Company, on ac- 
count of contract No. 60269, issued by said company on 
the life of Frederick Rustin, which contract, with all right, 
title and interest therein, and all benefit and advantage 
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to be derived therefrom, is hereby assigned to said com- 
pany as security for this indebtedness.” It was also pro- 
vided therein that if the note or any interest thereon “re- 
mains unpaid thirty days after it becomes due the right 
to pay further premiums under said contract shall cease.” 
Other provisions with respect to the rights of the parties 
after default of the payment of the note or the interest 
are contained therein; but we consider that they are not 
material in this controversy, since no demand had been 
made and no default had occurred in the obligation of this 
contract at the time that Rustin defaulted in the payment 
of the fourth annual premium on the policy. The rights 
of the parties as to extended insurance and the amount 
thereof must be determined, therefore, by the condinons 
of the policy contract alone. 

The controversy is not as to the length of the period 
of extended insurance, but it is as to the amount of insur- 
ance to which Rustin was entitled during the period of 
extension. Plaintiff claims, and the district court held, 
that the full amount of $10,000, less the indebtedness of 
$210, with interest, as provided in the loan contract men- 
tioned, is due, while defendant asserts that under the pro- 
visions of the policy the amount of extended insurance to 
which the policy holder is entitled is $1,356. 

The provisions in the policy which are decisive of the 
issues are as follows: 


“Extension of Full Sum Insured. 


“Section 4. If default occurs in the payment of any 
premium under this policy after the premiums have been 
paid for three years or more, this policy shall then cease 
as to the right to pay further premiums, but shall, if there 
is no indebtedness to said company against it, be extended 
as temporary life insurance for the full sum hereby in- 
sured during the time specified in the following table, reck- 
oned from the time when the first unpaid premium became 
due, at the expiration of which time it shall wholly cease 
and be void, except for the endowment value, if any, shown 
by the next column of said table payable only at the expi- 
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ration of the endowment term if the insured is then liv- 
ing. Should the death of the insured occur within three 
vears after the time when the first unpaid premium fell 
due and while this policy is in force as temporary life 
insurance, there shall be deducted from the amount other- 
wise due from said company the premiums that would have 
been paid had there been no default in the payment of 
premium, with interest thereon. 


“Paid-up Policy. Cash Surrender Value. 


“In lieu of such extended insurance a paid-up nonpar- 
ticipating stock policy will be issued for the amount shown 
by the following table, or, at the expiration of the fifth or 
of any subsequent policy year, said company will pay the 
amount of cash shown by the following table; provided 
in either case that this policy be surrendered to said com- 
pany and a written application made for said paid-up 
policy or cash value within three months after the time 
when the first unpaid premium became due. Said paid- 
up policy shall bear the date of its issue and be due and 
payable in event of death as herein provided, or at the ex- 
piration of as many years from its date as there are years 
of this endowment term less the number of full years ex- 
pired under this policy. 


“Loan. 


“Section 5. After the expiration of three years from 
the date of this policy, and before default in the payment 
of premium, said company will loan upon the same the 
amount shown by the following table.” 

“The figures given in this table are for one thousand 
dollars of insurance, and the values for insurance of a 
greater or less amount can be calculated therefrom. The 
table is based on the assumption that there is no indebt- 
edness against the policy and that all the premiums have 
been paid to the end of the policy year for which the value 
is given. 
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“Directions Concerning the Use of the Table. 


“If there is any indebtedness to the company against the 
policy, the loan or the cash surrender value will be re- 
duced by the amount of said indebtedness, and the amount 
which shall be extended as temporary life insurance (also ° 
the endowment value, if any) or the amount of paid-up 
policy to be issued will be reduced in the proportion which 
said indebtedness bears to the cash surrender value here- 
of. : 
“For a loan or cash surrender value the policy must be 
unincumbered by the interest of minor children and a valid 
loan note or surrender papers must first be executed under 
such regulations as are prescribed by the company. 

“In determining the extension, the paid-up policy, the 
cash or loan value, premiums paid for entire years only 
will be considered.” 

The policy table of values, on the original policy, is 
shown at the right of and directly opposite to the above 
“Directions Concerning the Use of the Table.” 


“Table of Values per $1000 of Insurance. 


Non-participating 
Life (End’t at 85). Issued at age 34. 
Premiums 20 yrs. 


Extended Insurance 


At End Paid-up 
of Year Endow- | Policy Loan Cash Value 
Yrs Days | ment 
| Value 
——} | |__| 
2 321 $ 89 $21 
4 5 167 148 40 
7 342 206 61 $68 


While the cash surrender value after three premiums 
have been paid is not stated in the table, it is admitted 
that it amounted to $234 on this policy. 

Rustin made no demand within three months after de- 
fault for a paid-up policy, and under the above provisions 
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the policy became automatically extended for the time 
fixed in the table, to wit, 2 years and 321 days. The 
plaintiff contends that the provisions upon the face of 
the policy for the payment of $10,000 at its maturity and 
the further provision that “any indebtedness to said com- 
pany on account of this policy or any premium for the 
current year remaining unpaid shall first be deducted 
therefrom” are inconsistent with the provisions with re- 
spect to the deduction of indebtedness found in the quoted 
sections, and that the only manner in which they can be 
reconciled is to treat the expressions “indebtedness against 
the policy’ and “indebtedness on account of the policy” as 
referring to different kinds of debt, and that, if the indebt- 
edness is one “on account of the policy,” it “is simply to be 
deducted from the face of the policy and the balance paid.” 
We see no reasonable ground for taking this position. The 
expressions, “indebtedness to said company on account of 
this policy,” “indebtedness to the company against the pol- 
icy,” the “company will loan upon the” policy, seem to us 
to include such an indebtedness as is here involved, and 
such as is contemplated both on the face of the policy and 
in the quoted provisions on the back of it. Other provision 
is made on its face for the deduction at maturity of “pre- 
miums for the current year remaining unpaid.” It is con- 
ceded by plaintiff that no default in the payment of the 
principal or interest of the loan occurred. None of the con- 
tingencies in the loan contract, arising on default, have any 
bearing on the question and the case must be decided by a 
consideration of the policy alone. 

The basic principle upon which so-called “old line” level 
premium life insurance is conducted requires that the in- 
surer shall collect each year from the insured an amount 
over and above the actual current cost of carrying the in- 
surance of each individual in order to provide a fund for 
the future increased cost due to advancing age. This fund 
is usually denominated the “reserve,” and is often regulated 
by statute. In the policy under consideration. this term is 
not used, but the principle applies. This is the fund from 
which loans are made, surrender values are paid in cash, 
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or which is used to carry term insurance in case of default 
for the length of time set forth in the table. 

Three contingencies are provided for in the policy: First, 
the amount that the company shall pay at maturity when 
there is no default and no indebtedness; second, what it 
shall pay when there is no default and an outstanding in- 
debtedness; third, the amount to be paid when default has 
been made and a part of the reserve has been withdrawn 
by a loan on the policy. When these three conditions are 
distinguished, the purport of the policy seems plain, and 
the solution becomes easy, though, as in all life insurance 
contracts, the language necessarily is technical. 

The agreement upon the face of this policy to pay $10, 000 
at death assumes and is based upon the idea that no de- 
fault has been made in the payments provided for by con- 
tract. The company agrees to pay $10,000 at maturity, but 
“any indebtedness to said company on account of this pol- 
icy” shall first be deducted therefrom, so that, if no de- 
fault had been made in the payment of the premiums, the 
$10,000, less $210 and interest, would then be due. The 
provision as to a deduction of unpaid premiums for the 
current year evidently refers to premiums payable in in- 
stalments, or as to which grace has been allowed, and not 
to any premiums as to the payment of which an absolute 
default has been made, since it is also provided that the 
policy “shall cease and determine subject to the nonforfeit- 
ing features.” 

_Those conditions upon the back of the policy which are 
involved here have reference to the rights of the assured 
after a default has been made in the payment of premiums. 
If there is no indebtedness, the cash surrender value or 
reserve in the hands of the company is used to carry ex- 
tended insurance for the full amount named in the policy 
for the length of time which it will pay for as a single 
premium at current rates, or, if the policy holder desires, 
he may take a paid-up policy for the amount it will pur- 
chase, or it may be surrendered to him in the form of cash, 
each of which amounts is set forth in the table. If the 
policy holder withdraws the whole of the reserve in the 
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form of cash surrencer value, this ends his insurance; if 
he borrows and thus withdraws a portion, when he makes 
default in the payment of premium, the remainder is used 
to purchase extended insurance, or, as it is expressed in 
the policy, “the amount which shall be extended as tem- 
porary life insurance * * * will be reduced in the pro- 
portion which said indebtedness bears to the cash surren- 
der value,” which is the same thing. When, as in this case, 
nearly 90 per cent. of the reserve is taken out, then the 
amount of insurance must inevitably be reduced in the 
same proportion. The automatic operation of this pro- 
_vision of the policy is set in motion by a default in pay- 
ment of the premium and by a failure, within three months 
after default, to elect to take a paid-up policy instead of 
extended insurance. The time for which the insurance 
will be extended, or the amount of the paid-up insurance, 
is definitely fixed and determined in the policy in all cases 
where it was possible so to fix and deterniine the time 
and amount in advance, but in all cases of indebtedness 
the continued or paid-up insurance is dependent upon the 
amount of the indebtedness. The fact of an indebtedness 
to the defendant does not forfeit the right to continued or 
paid-up insurance, but simply leaves’ the amount of the 
paid-up insurance, or the amount to be extended, depend- 
ent upon a computation to be made when the amount of 
the indebtedness is determined. Taylor v. New York Life 
Ins. Co., 197 N. Y. 324. This case considered a similar 
provision to that in the policy in suit here. If after de- 
fault Rustin had elected to take a paid-up policy, it would 
not have been for $890, but for the amount that the money 
left in the company’s hands after paying his loan would 
purchase. 
The fact that a loan has been made does not alter the 
conditions. Such a loan is not like an ordinary loan, se- 
cured by mortgage or personal security. It is in the na- 
ture of a withdrawal of the reserve, pro tanto, for the rea- 
son that, under the terms of the contract, the insured is 
entitled at any time to demand and receive a loan, and 
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he alone has the option of deciding whether he will ever 
repay it or not. Of what avail would it be to the insur- 
ance company to collect the amount of the loan when the 
borrower could at once, by virtue of the contract, demand 
and receive a new loan for the same amount? The prac- 
tical operation of the loan is to withdraw the reserve, at 
the option of the policy holder as to repayment. 

The testimony shows that, as soon as the net amount of 
the reserve in the hands of the company was ascertained by 
computation, the amount of insurance for the time speci- 
fied in the policy was determined, the loan was paid, and 
an entry made upon the books of the defendant showing the 
satisfaction of the debt and the extension of the insurance 
for the amount fixed by the contract for the specified pe- 
riod. Similar action by an insurance company and policy 
provisions having the same effect were upheld in Sharpe 
v. New York Life Ins. Co., 5 Neb. (Unof.) 278. Under 
somewhat similar provisions the opinion in Rye v. New 
York Life Ins. Co., 88 Neb. 707, holds that there is no un- 
' certainty in the contract, and that, since the assured had 
borrowed from the company the full amount of the re- 
serve before his death, there was no fund in the hands of 
the company to carry extended insurance, and that there- 
fore the policy lapsed upon default. A rehearing was 
granted, and the policy held to be in full force at the time 
of death upon another ground, but the principles an- 
nounced in this opinion were not set aside nor departed 
from. Bryant v. Mutual Benefit Life Ins. Co., 109 Fed. 748, 
Omaha Nat. Bank v. Mutual Benefit Life Ins. Co., 84 Fed. 
122, Dibrell v. Citizens Nat. Life Ins. Co., 152 Ky. 208, 
Rife v. Union Central Life Ins. Co., 129 Cal. 455, and Bla- 
lock v. Empire Infe Ins. Co., 13 Ga. App. 486, construe pol- 
icy provisions which, while couched in language slightly 
different, are governed by the same principles as those in 
the policy here. Contract provisions of the nature of these 
have been inserted in policies within recent years, either 
voluntarily, by insurance companies of the highest class, 
or involuntarily, by reason of statutory enactment in a 
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number of states. These provisions are for the benefit of 
the insured, since by replacing his reserve before default, 
even after sickness has intervened, and his physical con- 
dition has become such as would preclude him from ob- 
taining new insurance, his insurance stands as if no loan 
or withdrawal ever had been made, and, if no default is 
made, on maturity the debt is deducted from the amount 
payable on the face of the policy. It is a well-known fact. 
that most policies of life insurance entered into prior to 
the last fifteen or twenty years contained drastic provi- 
sions as to forfeiture whereby the insured lost his entire 
reserve if he made default in the payment of premiums. It 
is a matter of common knowledge that, under the pressure 
of public opinion, such provisions have been gradually re- 
laxed. In an examination made of the policy provisions of 
51 representative insurance companies, it is shown that all 
these companies have such nonforfeiture provisions. Yale 
Readings in Life Insurance, p. 262. It is also pointed out 
(pp. 272-274) that statutory provisions have been adopted 
in more than 15 states which provide for the ascertain- 
ment of the amount or time of extended insurance on de- 
fault and for the deduction of indebtedness, on practically 
the same plan as provided for by this policy. Indeed, the 
new Insurance Code of Nebraska, in subdivision 9, sec. 
3238, Rev. St. 1913, contains a like requirement for poli- 
cies issued after it takes effect. 

Courts should interpret life insurance contracts in such 
a way that they can in all instances be carried out, and 
fair dealing and good faith should be upheld both for and 
against the insurer. We must remember that, if we take 
an undue amount of the assets of the company to pay one 
policy holder, we are thereby lessening the protection af- 
forded to all other policy holders. The amount tendered 
by the amended answer seems to be the amount due under 
the contract, and the judgment should be for that sum. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to render judg- 
ment against defendant for the sum tendered in its 
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amended answer and for costs up to that time; subsequent 
costs and costs in this court to be taxed to plaintiff. 
REVERSED. 
Morrissey, C. J., not sitting. 


Fawcett, J., dissents. 
Hame|n, J., absent and not voting. 


JOHN Russo, APPELLEE, V. OMAHA & CoUNCIL BLUFFS 
Srreet Ramway COMPANY, APPELLANT. 


Fivep June 5, 1915. No. 18097. 


1, Appeal: ConriictiIne EvipeNcE. Where the evidence is sufficient to 
support the verdict, and the jury has found for the plaintiff on con- 
flicting evidence, it will be considered on appeal that the evidence 
in his behalf states the true facts. 


2. Master and Servant: Insury ro Servant: Lrapitity. Plaintiff suf- 
fered injuries resulting from the negligent manner in which lifting 
tongs were attached by A, an employee of defendant, to a rail which 
was being unloaded, and from a negligent order by defendant's fore- . 
man that he hurry and take hold of the rail in order to guide it 
to the ground. Held, that since the negligent order given by the 
foreman concurred with the negligence of A, the defendant is liable, 
and it is not material whether A was a fellow servant of plaintiff. 


3. Appeal: ExcLusion or Evipence. A judgment will not be reversed 
on account of the erroneous exclusion of evidence, if the party com- 
plaining is permitted at another point in the trial to prove the same 
facts. 


4, Damages. The amounts provided for in the employers’ liability act 
(Laws 19138, ch. 198) as compensation for damages are arbitrary 
sums fixed by the legislature, and may not be taken as a standard 
of comparison or recovery in an action for injuries suffered before 
its enactment. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 
Gurley, Woodrough & Fitch, contra. 
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Letron, J. 

Action to recover damages for personal injuries alleged 
to have been caused by the negligence of the defendant in 
ordering the plaintiff, one of its workmen, to do an alleged 
dangerous act. Plaintiff recovered, and defendant ap- 
peals. 

The facts alleged by the plaintiff are that on September 
14, 1912, he was employed by the defendant as a member 
of what was called the “screw gang,” which was engaged 
in sawing, laying and lining rails on defendant’s track, 
and at that time the defendant was laying new rails on a 
double track, replacing the old tracks. A crane car and a 
car-load of rails were brought to the place where the new 
track was being laid. These rails were hauled on a flat 
car operated by an electric motor. The crane was operated 
by an electric motor and was used to unload rails. Plain- 
tiff was directed by the foreman to leave his work of lining 
rails and to help unload the rails from the flat car. He 
was also ordered to take hold of the east end of the rail 
which was being unloaded for the purpose of guiding it to 
the place where it was to be laid. The rail was about 31 
feet long, and weighed about 3,000 pounds. It was alleged 
that, in order that the rail be unloaded in a reasonably 
safe and prudent manner, it was necessary that the crane 
hook be attached to the center of the rail, so that it would 
be balanced when lifted, and when so balanced it could be 
guided with safety by the men guiding the rails, and that 
the defendant negligently caused the hook to be attached 
to the rail so that it would not be balanced when lifted, 
and attached it in a loose, insecure and unsafe manner so 
that it had an insecure grip on the rail, which was very 
dangerous for any one to take hold of for the purpose of 
guiding it to the ground; that the danger was well known 
to defendant and its foreman, although not known to plain- 
tiff or obvious to him, or in any way explained to him; 
that, in obedience to the order of the foreman, plaintift 
took a firm hold on the west end of the rail in order to 
guide it; that the rail was lifted by the crane, and that, 
by reason of the fact that it was improperly and insecurely 
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hooked, the hook failed to hold the same, allowing the 
rail to fall upon plaintiff, knocking him to the ground, 
breaking the bones of his arm, necessitating its amputa- 
tion. 

The answer is a denial of the acts of negligence alleged, 
and a plea that whatever danger was incident to the un- 
loading of the rails was obvious and was known to the 
plaintiff, and that he could have avoided the injury by the 
exercise of reasonable care. It is also alleged that all per- 
sons engaged in the operation of unloading were fellow 
servants, and that the injuries received were due to plain- 
tiff’s own negligence and that of his fellow servants. 

The evidence on behalf of the plaintiff shows that he was 
an Italian, 33 years old, who had been working for some 
time on the street railway track. His duties were to lay 
rails, straighten them up, and cut off the ends when neces- 
sary to make them fit; also to draw the spikes and take up 
old rails. On the day of the accident he was working un- 
der a foreman named Christianson, laying a new track near 
the old one. A crane car came up with a flat car carrying 
rails. The foreman called to Russo to help his coworkman 
Ruberti unload the steel. The rails were unloaded by be- 
ing grasped by a pair of tongs operated by the crane, the 
proper method being to place the tongs about the middle 
of the rail so that it would balance when lifted, to swing it 
clear of the flat car, and then for one man stationed at 
each end to take hold of the rail and guide it to the ground. 
As plaintiff reached the flat car the foreman told him to 
hurry because there was a pasSenger car waiting. The 
tongs were attached by a workman on the flat car in such 
a manner that the rail did not balance, and as it swung 
out and as plaintiff was reaching up for it, it slipped from 
the tongs, struck him and threw him down, and fell upon 
and crushed his left arm so that it became necessary to 
amputate it near the shoulder. 

It seems plain that the accident occurred through the 
carelessness of Anderson, one of the two men working with 
the crane, in placing the tongs at such a point upon the 
rail that it failed to balance, or nearly do so, and the con- 


Vou. 98] JANUARY TERM, 1915. 439 
Russo v. Omaha & C. B. Street R. Co. 


current negligence of the foreman in hurriedly directing 
the plaintiff to take hold of a rail which was in such a dan- 
gerous and insecure condition. Plaintiff* stood on the 
ground below the level of the grade close to the flat car, 
the floor of which was higher than his head. The fore- 
man stood back in such a position that the manner in which 
the rail was attached and swung was, or should have 
been, apparent to him in the exercise of ordinary care. The 
rail was a curved rail, which is shown to be more difficult 
to unload than an ordinary straight rail and to demand 
more care. 

The evidence for defendant tended to prove. that the 
tongs were placed very close to the center of the rail; that 
it was necessary with heavy rails that, if they were swung 
from the center, the ends should be taken hold of by men 
upon the ground so as to prevent their tipping and sliding, 
and that this rail was properly swung from the top of the 
flat car, and that this rail would not have slipped if Ru- 
berti had taken hold of one end of it while the plaintiff 
was taking hold of the other. It also tended to prove that 
the men employed in the screw gang, the spike gang, those 
unloading rails, and the crane crew, which was engaged 
in bringing rails from the yards and attaching the tongs 
and operating the crane, all belonged to what was known 
as the steel gang, and were fellow servants, and were all 
under the direction of foreman Christianson. 

Twelve errors are assigned by the defendant as grounds 
for reversal. The first is that the court erred in permitting 
a witness to testify that he had seen a rail fall out of the 
hook on former occasions, and that the foreman was stand- 
ing where the witness supposed he could see it. We see 
nothing prejudicial to the defendant in the admission of 
this testimony. There is no proof that the foreman knew 
of the fact, and, even if he had known, we cannot see how 
the testimony could have affected defendant adversely. 

The next assignment is that the court erred in excluding 
testimony of the witness Thomas to show that Anderson 
was in the steel gang under the same superintendent as 
Russo and this witness. These questions were ruled out 
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as not being proper cross-examination. The defendant 
was permitted at another point in the trial to show these 
identical facts, and therefore cannot have been prejudiced. 

After the same witness had testified as to the make up 
of the screw gang and the spiking gang and the steel gang, 
the defendant sought to show on cross-examination that 
the crane men belonged to the steel gang. This was ob- 
jected to as not proper cross-examination. The court then 
said: ‘He has stated what -he considers the steel gang,— 
the ten men there.” It is strongly urged that it was error 
for the court to put its interpretation upon the previous 
answers of the witness and to exclude this testimony. The 
witness had stated a moment before that Christianson was 
foreman of the spike gang and the steel gang. When he 
was asked, “Did he have the whole steel gang * * * or 
just the spiking gang?” he answered, “Ten men; * * * 
that was all,” and that Russo was one of the ten. This 
complaint is therefore without merit. 

The next assignment is that the court erred in refusing 
to direct a verdict for the defendant. There was sufficient 
testimony to go to the jury on the point whether the failure 
to properly attach the tongs and the negligent order given 
by the foreman were the proximate cause of the injury. 
The evideuce is not so clear that the failure of Ruberti to 
take hold of the rail was the cause of the accident as to 
justify the court in directing a verdict upon the ground 
that it was caused by the negligence of a fellow servant. 

The remaining assignments apply to the giving of cer- 
tain instructions. A number of these are in no wise sub- 
ject to the criticisms of defendant. Whether the giving 
of the others was erroneous depends upon the evidence in 
the case, and, as we have already determined that there is 
sufficient evidence to sustain the verdict, the instructions 
are not subject to the objections made. 

We find it unnecessary to consider and distinguish cases 
cited by the defendant, for the reason that the facts of 
each particular case determine the question for that case. 
A. number of cases are collected in the opinion in the case 
of Union P. R. Co. v. Doyle, 50 Neb. 555, which express the 
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views of this court as to who are vice-principals, and the 
liability of an employer for injuries resulting from a neg- 
ligent order given by one holding such a position. 

The negligent order of the vice-principal to take hold of 
the rail which was improperly and negligently secured by 
Anderson was the proximate cause of this injury, and the 
case falls within the rule of Rathjen v. Chicago, B. & Q. R. 
Co., 85 Neb. 808. 

It is complained that the judgment for $6,910 is so ex- 
cessive as to appear to have been the result of passion or 
prejudice; that under the employers’ liability act the com- 
pensation for the loss of an arm would be $1,290, and that 
therefore the verdict and judgment is five times as large 
as should have been awarded. The employers’ liability act 
sets an arbitrary standard of recovery fixed by the legisla- 
ture. The amounts provided for therein may be in part 
predicated upon the assumption that prompt payment ofa 
smaller sum made without the delays, costs and expenses 
of prolonged litigation is better for all parties than fuller 
compensation subject to such contingencies; but of this we 
are not advised, and are not entitled to consider the mo- 
tives of the legislature. Russo is a young man who will be 
compelled to go through life with only one arm. He was 
earning $624 a year. The loss of his arm has made it im- 
possible for him to continue in his former line of employ- 
ment or to perform any other work requiring the use of 
both arms, his pain and suffering were intense, and after 
the arm had been amputated a subsequent operation be- 
came necessary to remove decayed bone. A similar ver- 
dict was supported in the recent case of Henry v. City of 
Lincoln, 97 Neb. 865. 

We find no prejudicial error, and the judgment of the 
district court is therefore 

AFFIRMED. 


BARNES, Fawcerr and HAMsr, JJ., not sitting. 
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MICHAEL SHANNON, APPELLEE, V. Swift & COMPANY ET AL., 
APPELLANTS. 


Forp Jone 6, 1915. No. 18134. 


1. Master and Servant: Insury To SERVANT: NEGLIGENCE: QUESTION FOR 
Jury. Plaintiff was ordered by his employer to pour caustic soda 
into a washing machine while the same was in motion. As a 
result of so doing, some of the substance splashed into and injured 
‘his eye. Held, that the question whether, under all the circum- 
stances in evidence, such a direction constituted negligence, and 
whether the plaintiff knew, or by the exercise of reasonable care 
on his part ought to have known, that it was dangerous so to do, 
were questions for the jury under proper instructions. 


1 


: : In his testimony plaintiff denied 
knowledge of the dangerous and corrosive nature of caustic soda, 
though he admitted he knew it was always handled with tongs 
while in the dry state, and with buckets or dippers when liquefied, 
and that it was used as a washing fluid and in the making of soap. 
Held, that it was not erroneous to submit to the jury the question 
whether or not it was negligence on the part of the master to fail 
to warn him of the dangers incident to the use of that substance. 


APPEAL from the district court for Douglas county: 
Len S. ESTette, Juve. Affirmed. 


Greene, ‘Breckenridge, Gurley & Woodrough, for appel- 
lants. 


Herbert J. Connell and James C. Kinsler, contra. 


LeErron, J. 

This was an action against Swift & Company and 
Thomas Smith, its foreman, for damages resulting from 
the splashing of caustic soda into the eye of plaintiff from 
a washing machine which he was operating in the laun- 
dry of defendant. He recovered a judgment for $2,500 
against both defendants, from which judgment they ap- 
peal. 

The evidence on behalf of plaintiff is to the effect that 
there were two washing machines in the laundry which 
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were used to wash the greasy clothes of the workmen. 
Each machine consisted of an outer stationary box or 
jacket in which a copper cylinder perforated with holes 
revolved, part of the time in one direction and part of the 
time in the reverse. Soap and liquid caustic soda were 
placed in the water in which the cylinder revolved, and 
the clothes were placed in the cylinder. The cylinder and 
the reversing action were operated by gears and cogs which 
were out of order, so that it was necessary that they be 
tied together with a piece of rope or string. This was fre- 
quently broken and often required to be retied. At the 
time plaintiff was employed he was told by the foreman 
that one Frank Horcka, who was working in the laundry, 
would show him what to do. Horcka showed him how to 
place the clothes in the cylinder, and told him to put in the 
soap and caustic soda in the machine while it was station- 
ary. One day when Horcka was absent the foreman or- 
dered him not to put the soda into the machine until it 
was in motion. He continued to operate the machine in 
this manner, putting the soda in while it was in motion, 
for about four or five weeks. As he was pouring it in at 
the time of the accident, a sudden rattling noise occurred 
at the gears by reason of the rope giving way. He involun- 
tarily glanced at them, and as he turned back to look at 
the cylinder, which was jerking and moving irregularly, 
some caustic soda splashed into his eye, causing severe . 
pain. He afterwards was treated by two or three phy- 
sicians. The eyeball became attached to the eyelid, and 
it became necessary that an operation be performed by a 
specialist to separate it and graft mucous membrance into 
the eyelid. He still suffers to some extent from double 
vision on account of a partial attachment of the eyeball 
which still exists. 

For the defendants, the foreman denied that he had ever 
instructed plaintiff to use the soda in the machine, either 
when in operation or not, and testified that the only pur- 
pose for which caustic soda was used in the plant was to 
make soap to be used in the machines. 
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The principal allegations of negligence in the petition 
are the defective condition of the machine, failure to warn 
plaintiff of the dangerous nature of the caustic soda, and 
a negligent order to pour it into the machine while in mo- 
tion. The answer denies that the machine was defective, 
avers that the risks of the service were obvious and were 
assumed, and that the injury was produced by plaintiff's 
carelessness in using soda instead of soap in the manner 
described. At the conclusion of the evidence the district 
court, in substance, told the jury that, if they found from 
the evidence that the foreman directed the plaintiff to put 
the solution of caustic soda into the machine while it was 
in motion, and if they found that this was negligence, and 
that the negligence was the proximate cause of plaintiff’s 
injuries, or that, if the plaintiff had proved to them by a 
preponderance of the testimony that he did not know the 
dangerous character of such a solution, and that the de- 
fendants knew or should have known this, and failed or 
neglected to notify him of the danger, and that such fail- 
ure was negligence which was the proximate cause of the 
injury, they should find for the plaintiff. 

Defendants complain that the question of whether plain- 
tiff assumed the risk of the use of caustic soda was not 
submitted to the jury on account of the refusal of the 
court to give instruction No. 2 requested by it, but the 
court of its own motion told the jury: “If you find from 
a preponderance of the evidence that it was dangerous to 
pour caustic soda into the cylinder while it was in motion, 
and that this was known to the plaintiff, or that, by the 
exercise.of reasonable care on his part, he ought to have 
known that it was dangerous, and with this knowledge he 
poured the solution in the cylinder while it was in motion 
at the time he was injured, then it would be your duty to 
find a verdict for the defendants in the case.” This coy- 
ers the point so far as required in the case, because if 
plaintiff ought to have known it was dangerous to thus use 
the soda the result of the instruction is to hold that, under 
the law, plaintiff assumed the risk of using it. The mere 
fact that the court did not use the technical words “as- 
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sumed the risk of injury in the use of caustic soda in the 
manner testified to by him,” employed in the rejected in- 
struction tendered, is not material. 

Defendants contend that there was not sufficient evidence 
that the plaintiff was unaware of the corrosive nature of 
caustic soda to justify the submission to the jury of the 
question whether it was the duty of defendants to warn 
him of the dangers of its use. Plaintiff denied knowledge 
of its dangerous character, and this is only rebutted by his 
admission on cross-examination that he knew it was always 
handled with tongs when dry, or with buckets or dippers 
when liquefied, and that it was used as a washing fluid 
and in the making of soap. He might be aware of all 
these facts, and yet not know its powerful effect as a sol- 
yent of living tissue, and that it would sear and destroy the 
mucous membrane when it came in contact with it. We 
see no error in the submission of the question. Adams v. 
rand Rapids Refrigerator Co., 160 Mich. 590, 19 Am. & 
Ing. Ann. Cas. 1152, note, p. 1154; Flaherty v. Powers, 
167 Mass. 61; Elliff c. Oregon R. & N. Co., 53 Or. 66; Wag- 
ner v. Jayne Chemical Co., 147 Pa. St. 475. See, also, note 
35 L. R. A. on. 8. 679. 

Defendants say: “It will be seen that the only contro- 
verted material fact in the case is whether Smith told 
Shannon to pour caustic soda into the machine while it 
was moving.” As to this there is a direct conflict in the 
evidence, and the verdict settles the fact for this review 
that he was so ordered. Does the evidence warrant a find- 
ing that such a direction was negligent? This is really the 
crucial point in the case. Defendants insist that it was 
not, and that it was therefore error to refuse to direct a 
verdict in their favor. The question is not free from doubt, 
but, considering all the facts established as testified to 
by the plaintiff, we believe that it was a question for the 
jury to determine. 

A few other errors are assigned, but we find no reversi- 
ble error on any of the rulings complained of. 

It is complained that the verdict is excessive. The judg- 
ment is for $2,500. Considering the pain and suffering of 
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defendant, his loss of three months’ time, and the fact he 
is still suffering from double vision, we think the verdict 
is not so excessive as that it must have been the result of 
passion or prejudice. 
The judgment of the district court is 
AFFIRMED. 


Rose, S—EpGWick and Hamer, JJ., not sitting. 


AQTNA Lire INSURANCH COMPANY, APPELLEE AND CROSS- 
APPELLANT, VY. NATIONAL UNION Fire INSURANCE COM- 
PANY, APPELLEE; EBENEZER D. HARRIS, APPELLANT. 


Firep June 6, 1915. No. 18141. e 


1. Jury: Ricut to Jury TriaL: AcTION oN INSURANCE Policy. Where, 
in an action by a mortgagee against a fire insurance company based 
upon a mortgage clause in the policy, the insurer pleads fraud on 
the part of the mortgagor in procuring the insurance, but offers 
to pay the mortgagee the amount due under the mortgage clause, 
which is sufficient to satisfy the mortgage debt, upon condition 
that it be subrogated to the mortgage, and where to a cross-petition 
filed by the mortgagor, who seeks to enforce the policy, the insurer 
pleads that the policy is invalid for the same reason, the question 
whether the policy is valid should be first determined, and upon 
that issue it is error to refuse the mortgagor a jury trial. 


2. Insurance: Fraup: SusrocatTion. Where in such a case the defense 
of fraud in procuring the insurance is established, and the insurer 
has paid the full amount of the mortgage to the mortgagee, it may 
be subrogated to the rights of the mortgagee in the mortgage; other- 
wise the insurer is not entitled to subrogation. 


: AcTIon ON PoLicy: ATroRNEY’s Fess. If in such case the 
insured recover upon the policy, he will be entitled to a reasonable 
attorney’s fee to be taxed as costs; but if the defense of fraud is 
established, and the recovery is by the mortgagee alone upon the 
independent contract in the mortgage clause, and the evidence shows 
that no attorneys were employed by the mortgagee, and that it has 
incurred no liability in that respect, it is not erroneous to refuse 
to allow the mortgagee attorney’s fees. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CoRNISH, JUDGE. Reversed with directions. 
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4Htna Life Ins. Co. v. National Union Fire Ins. Co. 


Mockett & Peterson, for appellant. 


Stewart, Williams & Brown, A. G. Wolfenbarger and C. 
Petrus Peterson, contra. 


LETTON, J. 

This action was brought by the @tna Life Insurance 
Company against the National Union Fire Insurance Com- 
pany and Ebenezer D. Harris. Harris was the owner of a 
house on which a policy of insurance for $1,500 had been 
issued by the National Union Fire Insurance Company, 
hereinafter termed the insurer. He had borrowed from the 
Attna Life Insurance Company, hereinafter termed the 
mortgagee, $1,500. A mortgage clause was attached to the 
policy in the usual form, providing that, in case of loss, 
the policy was payable to the mortgagee “as its mortgaged 
interest may appear.” The house burned down, and the 
insurer refused to pay the loss on the ground that the pol- 
icy was obtained by fraud and misrepresentation. 

This suit was brought by the mortgagee on the policy, 
making Harris a party defendant, alleging that he claimed 
the surplus due over the mortgage debt and refused to be 
made a plaintiff, and asking judgment for the amount due 
upon the mortgage and a reasonable attorney’s fee. An 
amended answer was filed by the insurer, pleading fraud 
and misrepresentation in the procurement of the policy, 
that Harris is the real party in interest, and offering to 
pay the mortgage debt upon condition that the mortgagee 
would assign the mortgage to it. A demurrer to the de- 
fense of fraud and misrepresentation was sustained by the 
court. Harris filed an answer and cross-petition, asking 
practically the same relief as the mortgagee, and denying 
the allegations of fraud and misrepresentation. The in- 
surer brought the amount of the mortgage debt into court, 
and tendered it to the mortgagee on condition that it be 
subrogated to its rights under the mortgage. On motion 
of the insurer, and over the objections of the other par- 
ties, the cause was transferred from the law docket to the 
equity docket. Harris then filed a motion demanding a 
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jury trial of the issues between him and the insurer, for 
the reason that the pleadings between them raised no 
equitable issues. Plaintiff also requested a jury trial. 
These requests were refused, and the trial proceeded to 
the court without a jury. The court found that the mort- 
gagee was entitled to recover from the insurer the amount 
of the mortgage debt tendered to it, to wit, $1,531.32; that 
upon the payment of that amount the insurer was entitled 
to be subrogated to the mortgage. Om the issues between 
the insurer and Harris, no specific findings as to fraud or 
breach of warranties were made, but it was found that the 
action of Harris should be dismissed. Decree was entered 
accordingly. Motions for new trial were filed by Harris 
and the mortgagee, which were overruled, and they have 
appealed. 

Harris assigns as ground of reversal that the court erred 
in transferring the case as between him and the insurer 
from the law docket to the equity docket, and in denying 
him a jury trial of the issues therein involved. 

The mortgagee filed a cross-appeal, assigning as error 
that the district court erred in refusing to allow it a rea- 
sonable sum as attorney’s fees to be taxed as costs upon 
rendering judgment against the insurer upon the policy. 

Two questions, therefore, are presented: First. Was 
Harris entitled as of right to a jury trial upon the question 
whether or not he procured the policy by fraud and mis- 
representation? Second. Is the plaintiff entitled to an 
attorney’s fee? Under former decisions of this court the 
demurrer of the mortgagee to the answer setting up fraud 
and misrepresentation on the part of Harris was properly 
sustained. Oakland Home Ins. Co. v. Bank of Commerce, 
47 Neb. 717; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 748. 
This being so, it was entitled to a judgment upon the plead- 
ings for the amount of the mortgage debt. Such a judg- 
ment, however, would not exhaust the amount due upon 
the policy, nor could it determine the right of the insurer 
to subrogation. Whether the right of subrogation existed 
depended upon whether or not the policy had been pro- 
cured by fraud, because, if not so procured, the payment 
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of the debt from the proceeds of the policy canceled and 
discharged the mortgage as fully as if paid by Harris him- 
self, and left nothing to which the insurer could be subro- 
gated. The controversy between Harris and the insurer 
concerned the whole amount due upon the policy, which 
exceeded by more than $100 the amount due upon the 
mortgage debt. Nothing in the issues raised between the 
two companies could in anywise affect his right to this 
surplus, unless it was established that the policy was fraud- 
ulently procured. Since the evidence was not conclusive 
as to the fact of fraud, Harris was entitled to a jury trial 
of this issue, uncomplicated with any controversy between 
the insurer and mortgagee. The proper procedure would 
have been to try the issues between Harris and the insurer 
to a jury first of all. If the jury found on those issues 
that the policy was void, then the insurer would be en- 
titled to the benefit of the mortgage by subrogation, having 
been compelled to pay it by its independent contract con- 
tained in the mortgage clause of the policy. On the other 
hand, if the jury found that the policy was valid, no right 
to subrogation existed, and Harris was entitled to a judg- 
ment for the difference between the face of the policy and 
the amount paid upon the mortgage debt. It was unnec- 
essary for a court of equity to concern itself with the ques- 
tion of subrogation until the legal questions between Har- 
ris and the insurer had been determined by a jury adversely 
to him. Shenehon v. Illinois Life Ins. Co., 100 Ill. App. 
281; Des Moines Infe Ins. Co. v. Seifert, 210 Ill. 157. 

Upon the cross-appeal seeking for the allowance of at- 
torney’s fees, the contention of the insurer is that the evi- 
dence shows that, while the action was ostensibly brought 
in the name of the mortgagee, it was, in fact, brought for 
the benefit of Harris, and upon an agreement to hold the 
mortgagee harmless for any fees, costs or expenses incurred 
in the litigation, and therefore, having incurred no lia- 
bility therefor, it is not entitled to recover attorney fees. 

If the policy is held not to have been wrongfully pro- 
cured, Harris is entitled to prove and recover a reasonable 


98Neb.29 


450 NEBRASKA REPORTS. [Vou. 98 


Berryman v. Childs. 


fee for the services of his counsel in this action, measured 
by the whole amount payable thereon. If the policy is 
valid as to him, the recovery by the mortgagee is, in fact, 
one by him pro tanto, since it pays his debt. If it should 
be determined that Harris is not entitled to recover, then 
no attorney’s fee should be allowed the mortgagee. Since 
it expended nothing for attorney’s fees, it should receive 
nothing. 

The judgment of the district court is therefore reversed, 
with directions to permit a jury trial of the issues between 
Harris and the National Union Fire Insurance Company 
as to fraud, misrepresentations, and breach of warranties 
in the procurement of the policy. If the jury find for the 
defendant upon that issue, subrogation should be allowed 
under the equity power of the court; but, if it is determined 
that the policy is valid, then the right of subrogation should 
be denied. 

REVERSED. 

HAMER, J., not sitting. 


’ 


JAMES H. BERRYMAN ET AL., APPELLANTS, v. W. L. CHILDS, 
APPELLEE. 


Frrep June 5, 1915. No. 18171. 


1. Appeal from Justice Court: PLeapine: Strikine ReEpty. Since the 
only pleading required in the county court when exercising the 
jurisdiction of a justice of the peace is a bill of particulars, and the 
reply in the district court on appeal was to new matter in the 
answer and was not inconsistent with the petition, it should not 
have been stricken. 


2. Brokers: ACTION FoR COMMISSION: EXxcLUSION oF EvIDENcE. A 
printed and written contract between an owner of land and a 
broker or agent for the sale of land was signed by the owner by 
his own hand. The signature of the broker was printed. The 
broker acted upon the contract. In this, an action to recover a 
commission for the sale of the land described in the contract, the 
trial court excluded the paper as not being sufficient under section 
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2628, Rev. St. 1913, and refused an offer to show that the land was 
sold by virtue of the contract. Held, that the rulings were erro- 
neous. 


APPEAL from the district court for Rock county: 
Rk. R. Dickson, Jupen. Reversed. 


J. H. Berryman, for appellants. 


Lerton, J. 

Action by real estate brokers to recover a commission 
upon a sale of land made for plaintiff. The trial court di- 
rected a verdict for the defendant. From a judgment based 
thereon the plaintiffs appeal. 

In the spring of 1911 defendant employed the plaintiffs 
to procure a purchaser for 172 acres of land in Rock coun- 
ty, and at that time signed the following contract: 

“I, W. L. Childs, of Carnes, county of Rock, state of Ne- 
braska, have this day given Berryman & Janney the exclu- 
sive sale or transfer of the real estate as described here- 
on, which is owned by me, at the agreed price 53.00 per acre 
dollars. I hereby appoint and constitute said Berryman 
& Janney as my lawful agent, and authorize said Berry- 
man & Janney to enter into written contract for me, on my 
behalf and in my name, for the sale of said real estate. I 
agree to make a good satisfactory deed and to give a clear 
abstract of title to said real estate, showing the title to be 
fully vested in me. In consideration of the services of 
Berryman & Janney in making such sale, transfer, send- 
ing me a buyer, advertising, or being instrumental in any 
manner, whatever, in selling or transferring said property, 
I agree to pay said Berryman & Janney out of the first 
payment a commission of 1.00 one per acre dollars, pay- 
able at the office of said Berryman & Janney. Any change 
in the price or terms agreed to by me shall work no forfeit- 
ure in the commission due said agent in sale or transfer 
of said property. I hereby reserve the right to terminate 
this agency at any time after 30 days by giving 30 days’ 
notice in writing to said agent. Receipt of a duplicate of 
this agreement is hereby acknowledged. W. L. Childs, 
Owner. 
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“Said agency accepted on above conditions. Berryman 
& Janney.” 

A full description of the land was written on the back’ 
of the paper before signing. The paper is printed, but the 
words in italics are written. 

In the answer the defendant admits that he listed the 
land described for sale with plaintiffs as his agents, and 
that the land was sold to one Parks as alleged. Other de- 
fenses were pleaded which are not relevant to the question 
presented in this court. Mr. Janney testified that Mr. 
Childs signed the contract after he had filled the blank 
spaces in the printed paper, and that the name “Berryman 
& Janney” appearing on the lower left hand corner of the 
exhibit was printed thereon by the order or instruction of 
the firm. The contract was offered in evidence. Defend- 
ant objected to its introduction for the reason that it was 
incompetent and shows upon its face that it was not signed 
by the broker or agent who is intended to be a party to 
said contract. The objection was sustained. Plaintiffs 
then attempted to prove that the.land was sold by plain- 
tiffs to Parks by virtue of this contract, and that no com- 
mission had been paid. This testimony was also excluded. 
A motion to direct a verdict for the defendant was then 
sustained, and a verdict and judgment rendered accord- 
ingly. 

The district court struck out all of the reply except a 
general denial, on the ground that its allegations were not 
within the issues tried below. The pleadings in the county 
court are not in the record. Since a bill of particulars of 
plaintiff’s claim is the only pleading required by statute 
in an action to recover less than $200, and since the mat- 
ter stricken in the reply is not inconsistent with the peti- 
tion and responds to new matter in the answer, we think it 
should not have been stricken. 

It is argued that, since the contract was executed, a re- 
covery can be had even though it was not in writing. The 
rule in this state is that a broker who has sold land for 
another cannot recover either on the contract or upon a 
quantum meruit for the value of his services unless he 
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holds a written contract which satisfies the statute. Nelson 
v. Webster, 83 Neb. 169; Clark v. Davies, 88 Neb. 67. 

We have not been favored with a brief by the appellee, 
but it seems apparent that the district court was of the 
opinion that the contract was not executed in accordance 
with section 2628, Rev. St. 1913: “Every contract for the 
sale of lands, between the owner thereof and any broker 
or agent employed to sell the same, shall be void, unless 
the contract is in writing and subscribed by the owner 
of the land and the broker or agent, and such contract 
shall describe the land to be sold, and set forth the com- 
pensation to be allowed by the owner in case of sale by the 
broker or agent.” Since the owner of the land signed the 
contract, the question presented is whether “the contract 
is * * * subscribed by * * * the broker or agent.” 
We have held that the word “subscribed” in this section is 
not to be taken literally, but in its popular sense as being 
equivalent to the word “signed.” Myers v. Moore, 78 Neb. 
448. The name of the firm was printed under the order 
and direction of the plaintiffs. The courts construe such 
statutory requirements more or less strictly according to 
the nature of the instrument involved. In such documents 
as wills much more strictness is required than in instru- 
ments of less importance and effect. 

In Schneider v. Norris, 2 M. & S. (Eng.) 286, an invoice 
was sent by the seller to the purchaser, headed: ‘London, 
October 24, 1812. Messrs. John Schneider & Co. bought of 
Thomas Norris & Co., agents, cotton yarn and piece goods. 
No. 3, Freeman’s Court, Cornhill.” A list of articles with 
the quantities and prices followed. The whole heading of 
the bill was printed, except the words “Messrs. John 
Schneider & Co.” It was held that the printed name, un- 
der the facts, was sufficient to satisfy the statute of frauds 
and to bind Norris & Company, which was the intention 
when the bill was made out. Sauwnderson v. Jackson, 2 
Bos. & Pul. (Eng.) 238, and Drury v. Young, 58 Md. 546, 
42 Am. Rep. 348, are practically to the same effect. In 
In re Walker, 110 Cal. 387, 30 L. R. A. 460, and in Cwm- 
mings v. Landes, 140 Ia. 80, the meaning of “signature” is 
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discussed, and it is shown that signatures were at first 
usually made by the mark or cross, and that writing is not 
absolutely essential if the party acts upon or intends to be 
bound by the mark, stamp or printed name. Where a 
name was Stamped upon a notice of objection in an elec- 
tion contest proceeding which the statute required “shall 
be signed by the person objecting,” this was held sufficient. 
Bennett v. Brumfitt, 3 L. R. C. P. (Eng.)* 28. In 29 Am. 
& Eng. Ency. Law (2d ed.) 856, it is said: “A printed 
hame upon a paper which is delivered under circum- 
stances showing an intention to regard the printed name 
as the person’s own will suffice, as will an entry in a book 
containing the owner’s name at the top of the page.” 
Where a Statute provided that the summons in a civil action 
should be “subscribed by the plaintiff, or his attorney,” 
the law was held to be complied with if the signature was 
printed or stamped. Barnard v. Heydrick, 49 Barb (N. 
Y¥.) 62; Mezchen v. More, 54 Wis. 214; Herrick v. Morrill, 
37 Minn. 250. 

The plaintiffs having signed the contract with their 
printed name with intention to be bound by it, having as- 
sumed its obligations, and (assuming the fact to be accord- 
ing to their offer of proof) having discharged it according 
to its terms, are entitled to the benefit of it. 

The validity of the contract was also attacked in the dis- 
trict court on account of the land being a homestead and 
the contract not being signed by Mrs. Childs. Of course, 
the contract neither affected Mrs. Childs’ interest in the 
premises nor the title to the land; but this does not inter- 
fere with the right of plaintiffs to recover a commission 
from Mr. Childs if they produced a buyer to whom Mr. and 
Mrs. Childs sold the land. 

For the reasons stated, the judgment of the district court 
is 

REVERSED. 


Rose, Fawcerr and Hamer, JJ., not sitting. 


Vou. 98] JANUARY TERM, 1915. 455 
Shue v. School District. 


NICHOLAS A. SHUE, APPELLEE, V. SCHOOL DISTRICT, 
APPELLANT. 


CHARLES M. SOKOL, APPELLEE, V. SCHOOL DISTRICT, 
APPELLANT. 


Fitep June 5, 1915. Nos. 18208, 18209. 


Intoxicating Liquors: Recovery oF LicENsE Fre. A liquor license was 
granted by municipal authorities and the license fee paid. An ap- 
peal was taken, which was sustained, and the license afterwards 
revoked. The village authorities had reasonable ground to believe 
that the applicant was competent and qualified at the time they 
granted the license. No reason for its cancelation arose after it was 
issued. Held, that the applicant may recover back a proportionate 
part of the license fee for the period, before its issuance, and after 
its revocation, during which he was not permitted to enjoy the 
privilege granted. , 


APPHAL from the district court for Merrick county: 
Grorgn H. THomas, Jupce. Affirmed. 


Martin & Bockes, for appellant. 
D. F. Davis and Reeder & Lightner, contra. 


Lerron, J. 

The plaintiffs, each for himself, made application to the 
village board of Silver Creek for a license to sell intoxicat- 
ing liquors for the year beginning May 1, 1911. A remon- 
strance was filed to each application which was overruled 
by the village board, but before the license was issued an 
appeal was taken to the district court for Merrick county, 
where the action of the board was sustained. The remon- 
strators appealed the cases to this court, where the action 
of-the district court was reversed and the village board di- 
rected to cancel the licenses, which was done upon the 4th 
of January, 1912. 

These actions are brought to recover a portion of the 
license fee collected by the village of Silver Creek and paid 
to the defendant school district. It is admitted that the 
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licenses were canceled on account of facts stated in the 
opinions in the cases of In re Shue, 90 Neb. 288, and In re 
Sokol, 90 Neb. 290, and not on account of any action of the 
plaintiffs during the term of the license. 

Defendant contends that plaintiffs, each having know- 
ingly and intentionally misled the licensing authorities in- 
to granting a license, are not entitled to recover back any 
part of the money paid for license; and that it is only where 
a license has been canceled without fault by the licensee 
that such recovery is permitted. 

Plaintiffs rely upon previous adjudication of this court 
holding such recovery is proper. That the question as to 
the previous culpability of the applicants was not free 
from doubt, witness the decision of the village board and 
also of the district court in their favor. We are not con- 
vinced that the mala fides of the plaintiffs is so clearly 
shown or conclusively established that they should be pe- 
nalized by refusing them a right accorded to others. We 
think, therefore, the case in its main aspects falls within 
the established rule. 

But defendants also urge that plaintiffs are not entitled 
to recover for the period the licenses were suspended dur- 
ing the appeal to the district court. In City of Auburn v. 
Mayer, 58 Neb. 161, it was held that, where a liquor li- 
cense was issued, an appeal taken, the license suspended, 
the appeal decided in favor of the applicant, and the license 
reissued, the licensee was entitled to repayment of such 
proportion of the license fee as the time when his enjoy- 
ment of the license was suspended bore to the license year. 
The question presented here is somewhat different, since 
the plaintiffs were never entitled to license. We can see 
no distinction in principle, however, between allowing re- 
covery of the proportion of the license money for the time 
following revocation, and the proportion for the time before 
the applicant was permitted to take advantage of it. Each 
plaintiff is therefore entitled to recover the amount allowed 
by the judgment of the district court. 

AFFIRMED. 


Rose, SepewicKk and HaMeEr, JJ., not sitting. 
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Lucius LEAVITT ET AL., APPELLANTS, V. SIGEL MATSON 
BT AL., APPELLEES. 


Fiten June 5, 1915. No. 18897. 


1. Schools and School Districts: SELEcTIoN or ScHOOLHOUSE SITE. 
School boards should act fairly and impartially in the matter of 
allowing the electors of a school district an opportunity to express 
their desire as to the site for a proposed new schoolhouse. 


: Fraup: Issuance or Bonps: InvuncTion. Evidence 
held not to establish such fraud, discrimination or fraudulent rep- 
resentation as to the site upon which a proposed schoolhouse would 
be built as to render it the duty of a court to enjoin the issuance 
of bonds voted for the purpose of erecting and furnishing a school 
building. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


A. G. Wolfenbarger and H. 8S. Lower, for appellants. 
Morning & Ledwith, contra. 


Lerron, J. 

The plaintiff is a resident taxpayer of school district No. 
139, Lancaster county, and the defendants are the mem- 
bers of the school board of the district. The purpose of 
the action is to enjoin the board from issuing $20,000 in 
bonds of the school district voted for the purpose of build- 
ing and equipping a schoolhouse, and to declare that the 
election called for the purpose of submitting to the voters 
the question of issuing such bonds and an election called 
for the purpose of moving the site of the schoolhouse, both 
held upon the 18th day of June, 1914, be declared to be 
void and of no effect. The main reasons alleged are de- 
fects in the notices; that a number of the voters were not 
qualified ; that the signatures of a sufficient number of the 
signers to the petition for the election to vote bonds and 
of votes to carry the bonds were obtained by false state- 
ments and fraudulent misrepresentations; and that the 
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“Hillerest” petition was collusively prevented from being 
submitted to a vote. 

The facts seem to be that in February, 1914, a petition 
was filed asking that an election be called upon the ques- 
tion of issuing bonds in the sum of $25,000 for the pur- 
chase of certain lots in Hillcrest addition to Bethany and 
to build and equip a schoolhouse thereon. The board re- 
fused to call this election, when one Britt began a man- 
damus proceeding to compel such action. The district 
court granted the writ with certain modifications. Britt 
appealed to this court, where the judgment of the district 
court was reversed and the action dismissed. Pending the 
appeal, a petition was circulated and filed with the board 
asking that an election be calied to change the schoolhouse 
site to the “Hillcrest” site, and another petition asking 
the board to call an election to submit a proposition to vote 
$20,000 in bonds to erect and furnish a schoolhouse. A 
great difference of opinion and lack of harmony developed 
among the voters with regard to the proposed change of 
site, residents of the northern portion of the village desir- 
ing one site, and those living in the southern part another. 
. At the request of a number of citizens the school board in- 
formally appointed six persons as “a mediation commit- 
tee.” This committee finally recommended and petitioned 
the board to call an election to change the schoolhouse site 
to certain lots in block 42 of the original plat of Bethany 
Heights, known as the “Swiger block.” The board then 
laid the “Hillcrest”? petition upon the table, and at the 
same meeting called an election to vote upon the “Swiger 
block” site, at the same time and place as the bond elec- 
tion, to wit, June 18, 1914. At the appointed time the 
school meeting took place and the elections were held. The 
proposition to vote bonds was carried, and that to change 
the site of the schoolhouse was defeated. 

It is these elections that the plaintiff desires to have 
declared null and void. The principal contentions now 
made seem to be that the board acted fraudulently in ta- 
bling the petition to call an election submitting the “Hill- 
crest” site to a vote and substituting the petition by the 
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“mediation committee” for a vote upon the “Swiger block” 
site, and in representing, by themselves and their asso- 
ciates, to the voters that if the bonds carried the money 
would be used to build a schoolhouse on the “Swiger block.” 
As matters now stand, bonds have been voted, but no new 
site selected. Plaintiff fears that the new building will be 
erected on the old site. The petition to call an election on 
the “Hillcrest” site is still upon the table. 

Many witnesses for the plaintiff show by their testi- 
mony that it was their understanding that if the bonds 
were voted the schoolhouse would not remain upon the old 
site, but would be built upon the “Swiger block;” but it 
is equally clear that many of the voters understood that 
both questions were to be voted upon at the same time. In- 
deed, some of these witnesses voted for the new site and 
against the bonds, some for the bonds and against the site, 
and some for both propositions. Those who desired the 
change probably had sufficient confidence to believe that 
both proposals would carry; but it is a common experience 
that confidence as to the result of an election is often mis- 
placed—the site might be selected and the bonds defeated, 
or the proposition to issue bonds carry and the change 
of site be defeated. We have been unable to discover any 
fraudulent acts or representations which would justify a 
reversal of the judgment of the district court. 

Contentions between voters living in various portions 
of school districts as to schoolhouse sites are not uncom- 
mon. School boards should in such matters act fairly and 
impartially, giving ample opportunity for the voters to in- 
dicate their preference. The inference is drawn—as to a 
few witnesses perhaps properly—that because the petition 
for the “Hillcrest” site was circulated at the same time as 
the bond petition, and partly at least by the same persons, 
the petitioners and voters were deceived. The very appear- 
ance of evil should be avoided. We have so far not been 
convinced that the board is desirous of thwarting the will 
of the majority. As suggested by the district court, the 
question as to where the schoolhouse shall be located is 
still an open one. The chairman of the board testified that 
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if a vote was desired on the “Hillcrest” proposition it could 
be had. It is within the power of the school board to take 
from the table the petition to call an election upon the 
“Hillcrest” proposition and to submit the matter to the 
voters within the next 40 days. 
The judgment of the district court is 
AFFIRMED. 


RoseE, Sepewick and Hamer, JJ., not sitting. 


TAVNER R. NEAL ET AL., APPELLEES, V. MISSOURI PACIFIC 
RalIbway COMPANY, APPELLANT. 


Firep June 5, 1915. No. 18152. 


1. Appeal: Conriictine Evipence. A finding of the jury upon con- 
flicting testimony will not be set aside, if there is competent evi- 
dence to support it, unless clearly wrong. 


: Exclusion or Evinence. Rulings of the trial court ex- 
cluding proof of collateral facts as too remote in point of time will 
not be disturbed on appeal, where the record does not show an abuse 
of discretion. 


3. Evidence: Exrpret Evipence: Uttimate Facts. An objection to a 
question calling for the opinion of an expert witness on the ultimate 
fact to be determined by the jury should be sustained. 


: VALUE oF PeRsonaLty. In an action to recover damages for 
the loss of personal property destroyed by fire, the owner may testify 
to its value. 


5. Appeal: AMENDMENT To PeriTIonN. During the trial, permission to 
amend the petition by praying for damages in excess of the sum 
originally claimed held not reversible error. 


AppraL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. , 


J. A. C. Kennedy and Will H. Thompson, for appellant. 


H. 8. Daniel and John A. Moore, contra. 
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Ross, J. 

This is an action to recover $3,000 for damages result- 
ing from fire in a one-story frame shingle-roof warehouse 
at Forty-first and Nicholas streets in Omaha. The build- 
ing and contents were owned by Tavner R. Neal, one of the 
plaintiffs. The other plaintiffs had insured the property 
against fire, and they have paid insured the amount due 
under his policies. The warehouse was located about 50 
feet from defendant’s railroad track, and plaintiffs plead 
that the fire was negligently started by a passing locomo- 
tive. Defendant denies negligence and the starting of the 
fire. The trial resulted in a verdict in favor of plaintiffs 
for $2,500 and interest. From a judgment for $2,991.15, 
defendant appeals. 

The principal assignment of error is that the verdict is 
not sustained by the evidence. The theory of plaintiffs is 
that the fire was started by sparks from a locomotive which 
passed the warehouse on defendant’s track about 9:35 p. 
M., January 29, 1910. In the building there was a plas- 
tered living apartment consisting of a kitchen, a dining- 
room and two bedrooms. There was a range in the kitchen 
and a heating stove in the dining-room. Defendant’s 
theory is that the fire originated from a stove. There is 
proof tending to show that the fire made its greatest head- 
way in the living apartment, where firemen first directed 
their efforts; that the wind blew at the rate of eight or 
nine miles an hour from the warehouse toward the rail- 
way track; and that there was snow on the ground. Irom 
testimony of this nature, it is argued by defendant that 
sparks from the passing locomotive did not start the fire, 
and that the trial court and the jury disregarded physical 
conditions and the operation of natural laws. A finding in 
harmony with defendant’s view of the evidence, however, 
was not the only alternative. On behalf of plaintiffs there 
is competent evidence tending to prove the following facts 
and conclusions: The passing locomotive was at the time 
pulling a load up grade and was emitting sparks in great 
volume. It threw glowing cinders against the wind far- 
ther than the distance between the railroad track and the 
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roof of the warehouse. The roof was steep, and there was 
no snow on it. On the slope next to the railway track, 
smoke was discovered a few minutes after the train passed, 
and later fire was seen. The wall next to the passing train 
was burnt more than the opposite wall. The occupant of 
the living rooms testified that there was no fire in the heat- 
ing stove; that at 6 o’clock in the evening he made a fire 
in the range, using kindling, but no coal; that he left about 
7, and that there was then very little fire in the range. 
Evidence of this character is believable, and, when consid- 
ered with the entire record, it is sufficient to support the 
verdict. 


A number of assignments of error are directed to rulings 
which prevented defendant from showing the weather con- 
ditions and the daily snowfall on various dates before Jan- 
uary 28,1910. The fire occurred in the evening of January 
29, 1910, and at that time, according to the undisputed 
evidence, there was no snow on the roof of the warehouse. 
Defendant, nevertheless, was permitted to show the amount 
of snow on the ground January 28, 1910, and the next 
evening. Proof of the snowfall January 29, 1910, was also 
admitted. In addition, defendant offered to show the snow- 
fall as early as November, 1909. In ruling on offered 
proofs of such collateral facts, it was the duty of the trial 
court, in the exercise of judicial discretion, to fix a rea- 
sonable limit to the period of inquiry. In this respect 
prejudicial error is not shown. 

Complaint is made because some of the firemen were not 
permitted to express an opinion stating where the fire 
started. On the record made, the determination of that 
fact settled the case. The issue did not call for the opinion 
of an expert. After the evidential facts were stated, the 
jurors were as competent as the firemen to draw a conclu- 
sion. Under the circumstances of this case, the opinion 
of experts on the ultimate fact to be determined by the 
jury was properly excluded. Read v. Valley Land & Cat- 
tle Co., 66 Neb. 423; Chicago, R. I. & P. R. Co. v. Holmes, 
68 Neb. 826; ‘Benson v. Peters, 87 Neb. 263. 
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Another assignment of error challenges a ruling which 
permitted plaintiff Neal to state the value of stock food 
and salt damaged by the fire. He was the owner of the 
property, and as such was qualified to testify to its value. 
Hawkins v. Collins, 89 Neb. 140; Hespen v. Union P. R. 
Co., 82 Neb. 495. 

It is further argued that the trial court erred in permit- 
ting plaintiffs, during the trial, to amend their petition by 
praying for judgment in the sum of $3,000 instead of 
$2,500, the amount of damages originally claimed. The 
point is without merit. Prejudicial error in the record is 
not affirmatively shown. 

AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


In Rn Estatn or Gustav A. WIESE. 
Ciry Trust & Sare Deposir COMPANY ET AL., APPELLEES, V. 
ALICE WIESE, APPELLANT. 


Firep June 5, 1915. No. 18156. 


1, Wills: Arrestation: “CoMPETENT WITNEss.” The term “competent 
witness,” as used in the statute relating to the execution of wills, 
means a person who, at the time of making the attestation, could 
legally testify in court to the facts which he attests by subscribing 
his name to the will. Rev. St. 1913, sec. 1290. 


7 A devisee may be a competent subscribing 
witness to a will. 


: PropaTe. In a proceeding to probate a will, the question 
to be decided is whether the instrument offered is the will of the 
decedent. 


SUBSCRIBING WITNESSES: CoMPETENCY. A trust estate 
created by a will is not invalidated because the trustee is one of 
the two subscribing witnesses. Rev. St. 1913, sec. 1293. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


William Baird & Sons, for appellant. 
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John C. Cowin and T. F. Wiles, contra. 


Ross, J. 

This is an appeal from the affirmance of an order pro- 
bating the will of Gustav A. Wiese who died in Omaha, 
November 29, 1912. Testator bequeathed his wearing ap- 
parel to his brother, and devised the residue of his estate 
to the City Trust & Safe Deposit Company of Omaha, 
trustee. After making specific provisions for the benefit 
of his two sisters, he directed the trustee to invest the 
remainder of the trust estate in mortgages or bonds, and 
to divide the net income between his widow and his daugh- 
ter until 1925, when they are to share equally the remain- 
der of the trust estate if the widow survives and has not 
remarried. The daughter objected to the probating of that 
part of the will relating to the trust estate on the ground 
that John F. Flack, one of the two subscribing witnesses, 
was president of, and a stockholder in, the corporation 
named as trustee. The objection was overruled and the 
will was probated. Upon appeal to the district court the 
order of the probate court was affirmed. From the affirm- 
ance, contestant has appealed to this court. 

The attestation of a will by two competent witnesses is a 
statutory requirement. Rev. St. 1913, sec. 1290. A “com- 
petent witness” is one “who, at the time of attesting a 
‘will, would be legally competent to testify in a court of 
justice to the facts which he attests by subscribing his 
name to the will.” O’Brien v. Bonfield, 213 Ill. 428; note 
to Bruce v. Schuler (108 Va. 670) in 35 L. R. A. n. s. 688. 

Contestant insists that Flack was not a “competent wit- 
ness” to the will, within the meaning of the following pro- 
vision of the code: 

“No person having a direct legal interest in the result 
of any civil action or proceeding, when the adverse party 
is the representative of a deceased person, shall be per- 
mitted to testify to any transaction or conversation had 
between the deceased person and the witness.” Rev.. St. 
19138, sec. 7894. 
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This section was construed in McCoy v. Conrad, 64 Neb. 
150, as follows: “In a contested proceeding for the pro- 
bate of a will, the heirs at law of the alleged testator are 
not disqualified by the statute as witnesses to transactions 
and conversations with the deceased.” 

In that case statutes of several other states were dis- 
cussed, and the Nebraska statute was distinguished. The 
decision follows Brown v. Bell, 58 Mich. 58. In the Michi- 
gan case the chief beneficiary was permitted to testify in 
support of the will. The conclusion of the court is that 
in a will contest there is no “representative of a deceased 
person.” In Lautenshlager v. Lautenshlager, 80 Mich. 285, 
the Brown case is followed; the court remarking that the 
question would admit of argument, if an open one. In 
the Michigan cases a legatee was permitted, in a contest 
with the heirs, to testify to transactions with the deceased 
person. According to those precedents, Flack was a com- 
petent subscribing witness. 

In a probate proceeding, the question to be decided is 
whether the instrument offered is the will of the decedent. 
Note to Conoway v. Fulmer (172 Ala. 283) in 34 L. R. A. 
n. 8. 963. ; 

Contestant also insists that the trust which testator at- 
tempted to create is void as being prohibited by the statute 
providing: “AII beneficial devises, legacies, and gifts what- 
soever, made or given in any will, to a subscribing witness 
thereto, shall be wholly void, unless there be two other com- 
petent subscribing witnesses to the same.” Rev. St. 1913, 
sec. 1298. 

It is insisted that, because the trustee’s president was 
one of the two subscribing witnesses, the devise is “wholly 
void,” since the trustee will receive compensation for its 
services. The proponent contends that the trustee will re- 
ceive no gift under the will, and that its only benefit will 
be compensation for services. It has been held, though au- 
thority is divided, that the fees which would accrue to an 
executor, who was also an attesting witness, are not within 
the prohibition quoted. In re Williams’ Estate, 50 Mont. 


S98Neb.30 
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142; Jones v. Grieser, 238 Ill. 188, 15 Am. & Eng. Ann. 
Cas. 787. English courts, however, under a similar 
statute, have said that an executor, who is also a subscrib- 
ing witness to a will, cannot receive a legacy providing 
compensation for services. In re Barber, 31 L. R. Ch. Div. 
(Eng.) 665; In re Pooley, 40 L. R. Ch. Div. (Eng.) 1. 
While this question was argued by the parties, it is not 
necessary to a decision, and will not now be determined. 
. The purpose of the legislation is to prevent fraud in the 
execution of wills by depriving a subscribing witness, un- 
less there are two other competent witnesses, of all benefit 
under the will. The instrument itself and the trust created 
by it are valid. The policy of the law is to carry out the 
expressed intention of the testator. The beneficiaries of 
the trust should not be deprived of their rights by the acts 
of the trustee. It is a fundamental rule that equity will 
not allow a trust to fail for want of a trustee; and if it 
were held that the devise, so far as the interest of the 
trustee is concerned, were void, a court of equity would 
appoint a competent trustee to carry out the trust. It 
follows that the will was properly admitted to probate. 
AFFIRMED. 


Barnes, Fawcett and HAMER, JJ., not sitting. 


R. C. ROPER, APPELLANT, V. A. L. MILBOURN, APPELLEE. 
Firep June 5, 1915. No. 19018. 


1. Vendor and Purchaser: BreacH or Contract: Damacss. “In an 
action for a breach of contract for the sale of real estate, a vendor 
may recover of the vendee the damages fairly within the contem- 
plation of the parties at the time they made their contract.” Roper 
v. Milbourn, 93 Neb. 809. 


2. Damages: Loss or Prorits. ‘‘Profits which are in the contemplation 
of the parties and certain of ascertainment maybe recovered.” 
Roper v. Milbourn, 93 Neb. 809. 


APPEAL from the district court for Dawson county: 
HANSON M. GRIMES, JuDGR. Reversed. 
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W. D. Oldham, George C. Gillan and R. C. Roper, for 
appellant. 


H. M. Sinclair, W. A. Stewart and Brown, Baater & Van 
Dusen, contra. 


Ross, J. 

This is an action to recover $9,755 and interest for 
breach of a written agreement by defendant to purchase 
from plaintiff 970.73 acres of land in Deuel county at $30 
an acre. In answering the petition defendant admits the 
making of the contract, and alleges failure of performance 
on the part of plaintiff. Otherwise the answer is a general 
denial. From judgment on a verdict in favor of plain- 
tiff for $1,067.55, he has appealed, insisting that the evi- 
- dence demands a recovery of $9,593.94. 

This is the second appeal. The case was first submitted 
to the trial court upon a demurrer to the petition. A dis- 
missal of the action followed, but the petition was sus- 
tained here and the cause was remanded for a trial on the 
merits. The facts on which the action is based are stated 
in the former opinion and will not be repeated in detail. 
Roper v. Milbourn, 93 Neb. 809. 

August 31, 1909, plaintiff entered into an optional con- 
tract to purchase from John Naslund at $19 an acre a 
ranch containing 1,614.37 acres of land in Deuel county, on 
the following terms: Fifty dollars upon the signing of 
the option; $5,950 upon the furnishing of abstract of title; 
$9,000 March 1, 1910, upon delivery of deed; remainder 
in five equal annual payments beginning March 1, 1911. 
The Union Pacific railroad crosses the land diagonally 
from the southeast to the northwest, the tract south and 
west of the railroad containing 970.73 acres worth from 
$30 to $35 an acre, and the other containing 648.64 acres 
worth from $10 to $15 an acre. 

While the option was in force, September 13, 1909, de- 
fendant entered into a written contract to purchase from 
plaintiff for $29,121.90, payable in instalments, the tract 
south and west of the railroad, being 970.73 acres at $30 


-~ 
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an acre, plaintiff agreeing to convey title and to deliver 
possession to the purchaser March 1, 1910. At that time 
plaintiff, relying solely upon his resale, was able and will- 
ing to convey title, after having demanded performance 
on part of defendant, but the latter made default, and 
plaintiff forfeited his option with Naslund, after having 
paid $1,000 in addition to the initial payment of $50. The 
evidence is uncontradicted that plaintiff could have com- 
plied with the terms of his option and with his agree 
ment to convey the title to defendant except for the latter’s 
breach of contract. The verdict in favor of plaintiff neces- 
sarily included a finding that defendant, when he agreed 
to buy the land, contemplated with plaintiff the profits of 
the resale, knowing the price at which Naslund had sold 
the land. This finding is supported by the overwhelming 
weight of the evidence. 

Plaintiff insists that he failed to acquire title to the 
land; that he forfeited his payments of $1,050; that he 
lost the profits on a resale; and that the value of the tract 
nortif and east of the railroad is shown by undisputed evi- 
dence to be $12 an acre. He therefore estimates his dam- 
ages as follows: Value of the unsold tract of 643.64 acres 
at $12 an acre, $7,723.68, less $1,551.13, the latter item 
being the difference between the price of 1,614.37 acres 
purchased for $19 an acre and the price of the tract of 
970.73 acres resold for $30 an acre, $6,172.55 ; forfeited pay- 
ments of $1,050; interest on both items from March 1, 1910, 
$2,371.39; total $9,593.94. On the contrary, defendant 
argues that plaintiff is bound by the verdict for $1,067.55, 
which includes only the forfeited payments and interest, 
because it is in harmony with an instruction to which there 
was no exception. The position of defendant is untena- 
ble, because the jury disregarded another instruction per- 
mitting a recovery for loss of profits. Defendant further 
argues that the verdict should not be set aside as inade- 
quate, because the proofs show, as he asserts, that plain- 
tiff was financially able to complete his purchase from 
Naslund, and thus prevent the damages for which he 
brought suit. This argument is based on certified checks 
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adduced by plaintiff to prove that he was prepared to pay 
the amount due Naslund. Plaintiff testified without con- 
tradiction, however, that he was only able to raise the 
funds represented by the checks on the faith and credit 
of his resale to defendant. 

The verdict cannot be permitted to stand, but the amount 
of the loss of profits will not be determined on appeal, for 
the reason that the witnesses who testified to the value 
of the land north and east of the railroad varied in their 
estimates, which ranged from $10 to $15 an acre. 

REVERSED AND REMANDED. 


Bakgnes, Fawcerr and Hamer, JJ., not sitting. 


Grorch EwH, APPELLEE, V. OTOKR COUNTY, APPELLANT. 
Fitep June 5, 1915. No. 18121. 


Highways: Roaps oN County Lines: Damaces: LiaBinity oF CouNTIES. 
Where a public road is established and opened upon the line between 
two counties, part of such road having been established by each 
county, it is the duty of each to use reasonable diligence to keep 
such road in a reasonably safe condition for the use of the traveling 
public, and, for a failure to perform this duty, such counties are 
jointly and severally liable. 


ApPEAL from the district court for Otoe county: 
Harvpy D. TRAvIs, JUDGE. Affirmed. 


W. F. Moran, for appellant. 
Paul Jessen, contra. 


Fawcert, J. 

The petition alleges that plaintiff, while lawfully driv- 
ing along a public highway dividing the counties of Otoe 
and Nemaha, without fault on his part, ran into an open 
ditch or hole in the highway, and thereby sustained an in- 
jury to himself and damage to his buggy; that the injury 
was wholly due to the negligence of the defendants in al- 
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lowing the highway to remain for a number of weeks in an 
unsafe and dangerous condition and without danger sig- 
nals or barriers to warn travelers of such condition. The 
action was commenced in the district court for Otoe county 
against both counties. Nemaha county filed a special ap- 
pearance, objecting to the jurisdiction of the court, on the 
ground that at the time the summons was issued and 
served upon it the statute of limitations had run in its 
favor. The special appearanee was sustained and the ac- 
tion as to Nemaha county dismissed. Thereupon, the 
county of Otoe moved to dismiss as to it, for the reason 
that there was a misjoinder of parties defendant; that the 
special appearance by Nemaha county had resulted in its 
dismissal; and that both counties were jointly liable, if at 
all, and not severally liable. This motion being overruled, 
a demurrer, based upon the same ground, was filed and 
overruled. The answer set out the same grounds, and al- 
leged contributory negligence on the part of plaintiff. The 
reply is a general denial. There was a trial to a jury, and 
a verdict for plaintiff for $1,000, upon which judgment was 
entered, and defendant appeals. 

But one point is argued in the brief, viz., that under sec- 
tion 2995, Rev. St. 1918, adjoining counties, traversed by 
a public highway jointly constructed and maintained by 
such counties, are only liable jointly, and not severally, for 
damages to one who is injured by reason of the negligence 
of such counties in failing to kee, the highway in a rea- 
sonably safe condition for travel. The rule is otherwise. 
Bethel v. Pawnee County, 95 Neb. 203. That case is deci- 
sive of this. 

AFFIRMED. 


Lerron, Sep¢wick and Hamer, JJ., not sitting. 
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Meyers & COX, APPELLEE, V. WESTERN UNION TELEGRAPH 
COMPANY, APPELLANT. 


Fitep June 5, 1915. No. 18130. 


_i Appeal: WITNESSES: COMPETENCY: DIscRETION oF CouRT. The de- 
termination of the competency of a witness to testify as to his 
opinion of the value of personal property, which is the subject of 
controversy, rests largely in the discretion of the trial court, and 
a ruling thereon will not be disturbed on appeal except when clearly 
erroneous as a matter of law. 


2. Evidence: ADMISSIONS: CONCLUSIVENESS: MARKET VALUE. Where the 
reasonable market value of a herd of cattle is an issue in an action, 
and one member of a copartnership, which is a party to the action, 
testifies as to his best judgment as to the market value of the 
cattle, such testimony is not such a positive statement of the issua- 
ble fact as will constitute a conclusive admission thereof and 
preclude the consideration of other competent evidence. 


APPEAL from the district court for Douglas county: 
WILLIs G. Spars, JuDGE. Affirmed. 


Brogan & Raymond, for appellant. 
Gurley, Woodrough & Fitch, contra. 


Fawcett, J. 

In 1909 the plaintiffs, a copartnership doing business as 
Meyers & Cox, were engaged in buying cattle for feeding 
and fattening purposes in their yards at Mapleton, Utah. 
One L. J. Thomas was in their employ as a cattle buyer in 
and about American Falls, Idaho, at which place one L. L. 
Evans was offering for sale a large number of steers at 
$38 a head. This offer was known to Cox and Wagner, 
two of the members of the plaintiff firm. On November 
5 Wagner presented to defendant, at Springville, Utah, 
for transmission to Thomas, at American Falls, this mes- 
sage: “Cox says not buy Evans cattle.” Through some 
error in transmission the word “not” was omitted, so that 
when delivered to Thomas the message read: “Cox says 
buy Evans cattle.” Acting upon this telegram as delivered 
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to him, Thomas bought for plaintiffs 418 head of the 
Evans cattle, paying therefor $15,789.65, approximately 
$38 a head. After the purchase was made the cattle were 
“cut out” of the Evans herd and trailed to Malad, Utah, 
where they were pastured for a few days and then shipped 
by rail to Mapleton. They were weighed for the first time 
at Salt Lake City, weighing in the aggregate 416,000 
pounds. Plaintiffs instituted this action in the district 
court for Douglas county to recover the alleged difference 
between the purchase price and market value, and also 
the cost of shipment and extra feed and accommodations 
for the cattle, limiting their claim for recovery to $1,999. 
The trial court limited the inquiry to the difference be- 
tween the market value and the purchase price. The jury 
returned a verdict in favor of plaintiffs for $2,205.70, upon 
which judgment was entered, and defendant appeals. 

The errors assigned are: “(1) The trial court erred in 
admitting in evidence the opinion of the witness Parsons 
as to the value of the cattle in suit, without requiring a 
showing as to his actual knowledge of the Evans cattle, 
or confining his opinion to the kind or class of cattle to 
which the particular cattle in question belonged. (2) It 
was not competent for the jury to disregard the testimony 
as to value of the plaintiff Wagner.” It is urged by de- 
fendant that it is error to admit in evidence an opinion 
as to the value of specific property, without first requir- 
ing a showing of actual knowledge of the property in ques- 
tion. As an abstract proposition this contention is sound, 
but defendant is seeking to make too literal an application 
of the rule. In order to make the testimony of the wit- 
ness Parsons competent, it was not necessary that plain- 
tiffs show an actual knowledge by him of the particular 
418 head of cattle involved. The evidence shows Mr. Par- 
sons to have been a very extensive dealer in Utah and 
Idaho range cattle for many years. His dealings as such 
dealer ran from 2,000 to 40,000 head per annum. He testi- 
fied that he was familiar with most of the stock cattle in 
Utah and southern Idaho; that he was as familiar with 
the general run of cattle up there as he was with his own 
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herd; and with reference to the Evans herd he testified: 
“Q. Do you know what the fair and reasonable market 
value of about 400 head of Evans’ steer cattle were worth 
per head at American Falls, Idaho, on November 5th, 1909? | 
A. Yes, sir. Q. You may state what that fair and rea- 
sonable market value per head was. What was the fair 
and reasonable market price of these cattle at American 
Falls, Idaho, on November 5, 1909, as near as you can 
give it? A. I think that the outside price for the cattle 
would have been $33 per head.” We have frequently held 
that the determination of the competency of witnesses to 
testify as to their opinion of the value of real estate or. 
personal property, which is the subject of controversy, 
rests largely in the discretion of the trial court, and that 
a ruling thereon will not be disturbed on review except 
when clearly erroneous as a matter of law. In the light 
- of this well-settled rule, the trial court did not abuse its 
discretion in receiving the testimony complained of. 

The second assignment is based upon testimony given 
by Mr. Wagner, a member of the plaintiff firm. He was 
interrogated as to the market value of cattle at Spring- 
ville, and answered that he was familiar with the market 
in general; that the market value of cattle at American 
Falls “would be the same in proportion as it would in Salt 
Lake. Q. What would the difference be, if anything? A. 
The difference in freight. Q. So the market value of cat- 
tle, excluding the freight, would be the same at American 
Falls as it would be at Springville, Utah? A. Yes, sir; 
just the same. Q. What was the market value of cattle 
at that time? Just give us your best judgment as to 
what the market value of cattle was at that time, the price 
per 100 pounds. A. I should say 31% cents a pound would 
be a good price for those cattle. Q. Does the market 
value of cattle vary from time to time? A. Not a great 
deal on feeders in the field as a rule. Q. You say you 
saw these cattle at the time they were weighed? A. Yes, 
sir. Q. Can you state what the market value of these 
particular cattle was? A. About 314 cents per pound.” 
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Assuming, aS the parties did, that the cattle weighed 
an average of about 1,000 pounds a head, if the testi- 
mony of Mr. Wagner is to be held conclusive as an ad- 
mission by the plaintiffs, then the verdict was excessive. 
Defendant contends that this is the rule, and that the 
rule should be applied to the testimony of Mr. Wagner, 
and a number of authorities are cited to sustain the con- 
tention. We are unable to concur in this view. The 
rule that, where a party to an action testifies positively 
to a fact which amounts to an admission of the contention 
on the other side, it should be given the same effect as an 
admission in a pleading, is not applicable to the situation 
in the case at bar. Here the question to be decided is: 
What damage has the plaintiff firm suffered by reason 
of the error on the part of the defendant in the trans- 
mission of its message? That damage, under the ruling of 
the district court, was to be determined from the differ- 
ence in the actual market value of the cattle at the time 
they were purchased by the plaintiffs’ agent and the 
amount which plaintiffs had to pay. There being no way by 
which that difference could be determined with certainty, 
it became necessary to resort to opinion evidence, and wit- 
nesses, possessing a general knowledge of range cattle in 
the locality where the transaction occurred, were called 
upon to give their opinion as to the market value of these 
cattle. The fact that one member of the firm testified 
that his “best judgment as to what the market value of 
cattle was at that time” was 314 cents a pound, is not 
such a positive statement of an issuable fact as should 
be held to bind the copartnership, or even the witness 
himself. Having given his opinion as to the value, if the 
testimony of other competent witnesses, and notably the 
testimony of so experienced an operator in that country 
as the witness Parsons, shows that he is mistaken in his 
estimate, we do not think any court should hold that his 
mistaken opinion should be held to constitute a conclu- 
sive admission, binding not only the witness, but his co- 
partners as well. An examination of the cases cited by 
defendant shows that the cases relied upon are not cases 


Vou. 98] JANUARY TERM, 1915. 475 


Von Dorn y. Huntley. 


of testimony of a party as to an opinion, but that they 
are cases in which the testimony as to a fact in issue was 
positive, and not a mere opinion of the witness. We must 
therefore hold against the defendant on its second as- 
signment. 

Our holding upon the two assignments urged leaves 
the question one of fact only, which was one purely for 
the jury. Finding no prejudicial error in the record, 
the judgment of the district court is 

AFFIRMED. 


Rosg, SEDGWICK and Hamer, JJ., not sitting. 


Louisp E. Von Dorn, APPELLANT, V. ErNest E. HUNTLEY, 
APPELLER. 


Fitep June 5, 1915. No. 18183. 


1. Pleading: County Courts. The rule as to pleadings in the county 
court, in an action for the recovery of money in an amount exceed- 
ing the jurisdiction of a justice of the peace, is the same as in the 
district court; and, where an answer to such action in the county 
court contains a general denial, it puts in issue the cause of action 
stated in the petition; and when the answer, in addition to the 
general denial, pleads facts which constitute an affirmative defense, 
such facts, in the absence of a reply, will be taken as true. 


: Firing ReplLy: DIscRETION oF Court. Where an action is 
tried in the county court upon a petition and answer, and, after both 
sides have rested, is continued until another day for argument, the 
refusal of the court, when the parties appear for argument, to 
permit a reply to be then filed, will not be held to be an abuse of 
discretion, in the absence of a showing that the case was actually 
tried on the theory that a reply had been filed, or that the evidence 
was of such a character that the denial of the right would result in 
a miscarriage of justice. 


CoNSTRUCTION ON APPEAL. An answer which pleads an 
affirmative defense, like a petition, which is not assailed by motion 
or demurrer in the court in which the action originated, should in 
all appellate courts be liberally construed. 


4, Appeal: Fitinc Repty: Discretion or District Court. In an action 
pending in the district court on an appeal from the county court, 
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it is not error to refuse to permit the filing of a reply to an affirma- 
tive defense pleaded in the county court, and to which the record 
shows no reply had been: filed in that court. 


APPEAL from the district court for Douglas county: 
Georen A. Day, JupGe. Affirmed. 


J. EH. Von Dorn, for appellant. 
Weaver & Giller, contra. 


FAwcetTrt, J. 

This action was instituted in the county court for Doug- 
las county to recover a balance of $209.25, claimed to be 
due on an account stated. The petition alleges that plain- 
tiff purchased the claim from the “J. E. Von Dorn Com- 
mission Company, a concern engaged in the grain busi- 
ness ;” that the original account stated was for $619.25 
and represented a balance due the commission company; 
that defendant agreed with the commission company that 
the account as stated was correct and agreed to pay the 
same; that he made a number of subsequent payments 
thereon in pursuance of the agreement, thus reducing the 
account to the balance sued for. The answer in the coun- 
ty court admitted that during the year 1908 defendant had 
some transactions with the commission company; that 
he made some payments to the company; and denied every 
other allegation in the petition contained. As an affirma- 
tive defense he pleaded that during the year 1908, and 
prior thereto, the commission company “conducted a com- 
mission house and handled trades in futures, bought and 
sold grain on margins without contemplating in any way 
the delivery or receipt of any grain, all contrary to the 
statutes of the state of Nebraska in such cases made and 
provided. This defendant admits that he made some trades 
with the said J. E. Von Dorn Commission Company, and 
further in that behalf alleges that none of the trades men- 
tioned in plaintiff’s petition contemplated the delivery or 
receipt of any actual grain by either of the parties to the 
contract, and were gambling transactions, and so known 
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to be by both parties to said trades.” The parties went to 
trial in the county court upon the petition and answer, 
without any reply. The case was tried November 30, 1910, 
both parties being represented in court. Oral testimony 
was taken and depositions read in evidence. At its con- 
clusion, and after both sides had rested, the cause was con- 
- tinued to the next day for argument. When the parties 
appeared on the next day to argue the case, plaintiff asked 
leave to file a reply. The request was argued and submit- 
ted to the court, and after consideration was duly over- 
ruled. The case was then argued and submitted, and re 
sulted in a judgment for the defendant on a finding that 
there was nothing due to plaintiff on its cause of action. 
Plaintiff appealed to the district court. 

In the district court the same petition and answer were 
filed. Plaintiff then moved to strike what it termed the 
third paragraph of defendant’s answer, which in reality is 
the second paragraph. The paragraph assailed is the one 
in which defendant pleaded the unlawful character of 
plaintiff’s business. The motion to strike was overruled. 
Plaintiff now assails that ruling as error, and argues that 
it assumed to admit allegations in the petition which were 
not contained therein. If the answer were construed with 
strict technicality, the assault upon it might be held good, 
but no such assault was made upon it in the county court, 
where the action was instituted and first tried. Not hav- 
ing been made there, the allegations of the answer, in all 
appellate courts, should be liberally construed. So con- 
strued, the motion to strike was properly overruled. 

Plaintiff thereupon asked leave to file a reply to the 
same portion of the answer which had been assailed by the 
motion to strike. This the court overruled, on the ground 
that to permit the reply, even in the form of a general de- 
nial, to be filed in that court would be to change the is- 
sues which were tried in the county court. Counsel ar- 
gues that the same rule should be applied in an appeal 
from a county court as in appeals from justice courts. In 
this counsel is in error. In a justice court no pleadings 
are required except the bill of particulars; while in the 
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county court, in cases beyond the jurisdiction of a justice 
of the peace, as the one at bar, the rule as to pleadings 
is the same as in the district court. No reply having been 
filed in the county court, the defendant’s affirmative de- 
fense stood admitted. In the district court, without a re- 
ply, the same condition would exist, and would entitle de- 
fendant to a judgment on the pleadings. With a reply 
filed, the defense pleaded by defendant would be put in 
issue, and would necessitate a trial upon that issue. The 
district court was right in refusing to permit the reply 
to be filed. On the pleadings as they then stood, the court 
entered judgment in favor of the defendant on the plead- 
ings. This was proper. 
AFFIRMED. 


Rosz, SepGwicK and Hamer, JJ., not sitting. 


STATE, EX REL. HELEN SCHAFER, APPELLER, V. BENJAMIN 
TELLER, APPELLANT. 


Fiten June 5, 1915. No. 18186. 


Bastardy: EXcrEssivE JUDGMENT. In a bastardy proceeding against a 
young man, 19 years of age, who is without other resources than 
his wages of $13 a week, and his dinners, as usher in a store, a 
judgment for $3,205, payable in monthly instalments of $15 a 
month, is excessive. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SuTron, Jupep. Reversed with directions. 


Harry B. Fleharty, for appellant. 
A. H. Bigelow, contra. 


Fawcett, J. 
This is an appeal by defendant from a judgment of the 
district court for Douglas county in a bastardy proceed- 


ing. 
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Five errors are assigned, but the fifth assignment only 
will be considered, as the first four are clearly without 
merit. The fifth assignment is that the judgment is exces- 
sive. Defendant was 19 years of age at the time of the 
trial, was earning $13 a week, and had no other resources. 
He held a position as usher in a dry goods store, spending 
part of his time in a cafe operated in connection with the 
store. In addition to his salary, he was furnished his din- 
ners in the cafe. The judgment was for $3,205, payable 
in monthly instalments of $15 a month. Under this judg- 
ment the payments would continue until the child became 
18 years of age. We think the judgment is excessive and 
should be substantially reduced. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to enter judgment 
in favor of the prosecutrix for $1,800, payable at the rate 
of $100 a year, in quarterly or monthly instalments as the 
district court may deem most appropriate. 

REVERSED. 


Ross, SEpGWIcK and HAMER, JJ., not sitting. 


Mary Davin, ADMINISTRATRIX, APPELLANT, V. DOUGLAS 
COUNTY, APPELLER. 


Frrep June 5, 1915. No. 19053. 


Counties: NEGLIGENCE oF EMPLOYEES: LiaBILiry oF County. A county is 
an involuntary quasi-corporation, created by general laws to aid in 
the administration of the government, and is not liable for injury 
caused by the negligence of its employees engaged in the service of 
one of its public institutions. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. TRoUP, JUDGE. Affirmed. 


Frank L. McCoy and Weaver & Giller, for appellant. 
George A. Magney and Charles Hajfke, contra. 
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Fawcett, J. 

The petition alleges that George Davie, while employed 
in an annex to the main building of the Douglas county 
poorhouse, situate on the poor farm, through the negli- 
gence of the employees of the county charged with the 
management of the poorhouse and farm in furnishing 
him an unsafe and defective ladder upon which to stand 
while attempting to repair a leak in a steam pipe, suf- 
fered an injury from which ten days later he died. From 
a judgment of the district court for Douglas county, sus- 
taining a general demurrer to the petition of plaintiff as 
administratrix of the estate of said George Davie, and dis- 
missing her action, this appeal is prosecuted. 

The contention of plaintiff is that a county is liable to 
its servants, injured by its negligence while at work for 
it under its orders, the same as any other master, and it 
is argued that this is especially so “when such work is the 
exercise by the county of a voluntary, private or minis- 
terial act, as repairs upon its property which it owns, 
maintains and operates as its private property and for its 
private advantage, and is not a compulsory or govern- 
mental act for the state.” Burke v. City of South Omaha, 
79 Neb. 7938; Updike v. City of Omaha, 87 Neb. 228; Henry 
v. City of Lincoln, 93 Neb. 331, and other cases are cited 
and quoted from to support plaintiff’s contention. An 
examination of those cases, all of which were actions 
against cities, will show that they have no application to 
the case at bar. The case of a county purchasing a poor 
farm and maintaining a home for the indigent poor there- 
on is an entirely different matter. In 11 Cyc. 498d, the 
general rule is stated thus: “The general rule of law that 
the superior or employer must answer civilly for the neg- 
ligence or want of skill of his agent or servant in the course 
or line of his employment, by which another is injured, 
does not apply to counties. Counties are usually held to 
be involuntary quasi-corporations, merely political or 
civil divisions of the state, created by general laws to aid 
in the administration of the government. The statutes pre- 
scribe all the duties which counties owe, and impose all the 
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liabilities to which they are subject.” This rule is fully 
sustained in Symonds v. Board of Supervisors, 71 Ill. 355; 
Hughes v. Monroe County, 147 N. Y. 49; Hollenbeck v. 
Winnebago County, 95 Ill. 148; and McAndrews v. Ham- 
ilton County, 105 Tenn. 399, which holds: ‘A county is 
not liable for injury caused by the negligent discharge of 
duty by one of its employees engaged in the service of one 
of its public institutions—e. g., a house of correction and 
reformation for the young—although the statute that au- 
thorized did not make compulsory, but left optional with 
the county, the establishment and maintenance of such in- 
stitution, and regardless of the fact that the institution 
may yield an income that supports it, or may yield more 
or less than that, or nothing at all”—and cites numerous 
authorities to sustain its holding. The rule meets with 
our entire approval. By section 5797, Rev. St. 19138, the 
duty is cast upon every county to provide for its poor. 
The method which it will adopt in making such provision 
is optional with the county. Where the cases are not 
numerous they can be taken care of by the overseers of 
poor. In more populous counties, and particularly in 
counties within which are located large cities, where the 
poor are more numerous, it is the opinion of the writer 
that ordinary business prudence would dictate the pur- 
chase of a poor farm and the housing of all of its members 
in suitable buildings erected upon the farm, and the utiliz- 
ing by the county of such services as the inmates may be 
able to render in the poorhouse and upon its farm, thus 
minimizing, as far as possible, the expense of the county. 
The fact that a county may adopt this method of caring 
for its poor does not constitute such method a private en- 
terprise within the meaning of the rule announced in 
Henry v. City of Iincoln, supra, and other cases. 
AFFIRMED, 


Lerron, Rosp and Hamer, JJ., not sitting, 


98 Neb. 31 
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THOMAS B. Murray, ADMINISTRATOR, APPELLEE, V. OMAHA 
TRANSFER COMPANY, APPELLANT. 


Fitep June 5, 1915. No. 17421. 


Personal Injuries: Revivor: MEASURE or DAMacEs. Former opinion (95 
Neb. 175) adhered to. 


Rehearing of case reported in 95 Neb. 175. Former 
judgment of affirmance adhered to. 


SEDGWICK, J. 

After our former decision in this case (95 Neb. 175), 
argument was allowed on the measure of damages. Upon 
this question we have had the assistance, not only of the 
attorneys engaged in the case, but also of other able at- 
torneys interested in similar cases pending in this and 
other courts. For this reason, and because of the impor- 
tance of the question, and the inconsistent, or at least in- 
complete, provisions of the statute, we have thought it best 
to state further reasons for our conclusion. The facts are 
sufficiently stated in our former opinion. 

When one is injured in his person by the wrongful act 
of another, and begins an action to recover damages so 
sustained, and afterwards dies while his action is pending, 
what are the elements of damage which can be recov- 
ered? Our former opinion holds that, when the “action is 
revived in the name of an administrator, the latter takes 
the decedent’s place in the litigation, and is entitled to 
recover for the benefit of the estate what the injured per- 
son would have been entitled to recover had he survived 
his injuries.” The opinion cites Webster v. City of Hast- 
ings, 59 Neb. 563, and other decisions of this court, which 
could not have been determined as they were unless this 
is the law. Sections 8022, 80238, Rev. St. 1913, are: “In 
addition to the causes of action which survive at common 
law, causes of action for mesne profits, or for an injury 
to real or personal estate, or for any deceit or fraud, shall 
also survive, and the action may be brought, notwith- 
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standing the death of the person entitled or liable to the 
same.” “No action pending in any court shall abate by 
the death of either or both the parties thereto, except an 
action for libel, slander, malicious prosecution, assault, 
or assault and battery, for a nuisance, or against a justice 
of the peace for misconduct in office; which shall abate by 
the death of the defendant.” These are sections 463 and 
464 of the Code as now numbered, and were enacted in 
1858. Rev. St. 1866, p. 469. The latter section quoted 
provides that such an action as this shall not abate by the 
death of the plaintiff. This language is so direct and 
clear that it must be conceded that the administrator may 
continue the action. There seems to be no good aera | 
in the nature of the case to forbid an administrator to 
begin and prosecute an action and at the same time al- 
low him to continue an action for the same cause begun , 
by the deceased in his lifetime. It is the duty of the court 
to construe these statutes together. If the deceased had 
lived to complete his action, he would have recovered for 
all damage done him by defendant’s wrongful act, includ- 
ing the injury to his earning power during his expectancy 
of life. What he recovered would, of course, be directly 
for his own benefit, but it would become a part of his 
estate, and upon his death, occurring after the receipt of 
such remuneration, it would benefit his next of kin and 
all others who would be interested in his estate. His wife 
and children are interested in his estate while he lives, and 
his creditors are interested in so much thereof as is neces- 
sary to satisfy their claims. The rights of wife and chil- 
dren in a specified and limited amount of his estate are 
superior to the rights of creditors. The husband and father 
cannot ignore the rights of his family nor of his creditors 
in his property. His relation in them is analogous to that 
of trustee. It would seem, therefore, that, if in his life- 
time he recovered full compensation for his injuries, the 
liability of the wrongdoers would be extinguished. 

The supreme court of South Dakota has, in a recent 
case, considered that there is a double liability; that their 
death act, which is essentially the same as ours, creates a 
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new cause of action. This conclusion is earnestly con- 
tested by two of the judges in dissenting opinions. Rowe 
v. Richards, 151 N. W. (S. Dak.) 1001. We refer to this 
as one of the very recent cases, in which many authorities 
are collected and freely quoted. The majority opinion is 
largely devoted to a discussion of the difference between 
a “cause of action” and “a right of action,” and particu- 
larly between the “cause of the injury” and “the injury 
itself.” The opinion considers that the failure to observe 
this distinction has led to the view “that there could be 
but one recovery for one wrong—‘one wrongful act.’ ” 
There would be much force in this suggestion if the cause 
of action were the wrongful act. As suggested in the opin- 
ion, if “A, in negligent disregard of the rights of others, 
fires a bullet from his rifle,” if the shot does no damage, 
there is no cause of action, but if it injures B and C, then 
each have a cause of action against A, B’s cause of action 
is not the wrongful act, but the injury it has ‘done him. 
But under our death act the cause of action is not the 
wrongful act, but damage that act has caused. It has in- 
jured the earning capacity of the deceased. It is not for 
the death of the deceased that the widow sues. It is for 
her loss caused by the injury to her husband. That the in- 
jury caused the total destruction of his earning capacity 
and all benefits which she otherwise would have received 
from her husband is rendered certain by his death as the 
result of that injury. If one maliciously sets fire to a 
building in which the property of A and B is stored, their 
loss is the destruction of their property, and not the 
“wrongful act.” If each owns a separate and distinct 
part of the property destroyed, each has a distinct cause 
of action. If the title to the property is in a trustee for 
their benefit, the trustee may recover the whole loss in one 
action, and payment of the full value of the property to the 
trustee would ordinarily satisfy the claims of both A and 
B. Under our statutes the wife has an interest in the 
property and rights of her husband at his decease, of which 
he cannot deprive her by any act of his. His creditors 
also have an interest which he cannot ignore. His admin- 
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istrator represents all of those interests. Therefore, there 
seems to be no reason why the whole matter could not be 
disposed of in one action. If the petition, in addition to 
the other allegations of damages, alleged the earning power 
of the deceased, and who were the dependents, and what 
each of them was entitled to recover under Lord Campbell’s 
Act, which is called by some courts the “death act,” and 
how much the estate of the deceased ought to recover, and 
if the verdict of the jury or findings of the court were 
equally specific, there would be no difficulty in adminis- 
tering the two sections of the statute together. We have 
alluded to the question actually decided in the South Da- 
kota case, because, as the decision in that case shows, the 
question of the power of the party injured to collect full 
compensation, and so bar any future action, is so con- 
nected with the question in the case at bar that neither 
ean be satisfactorily determined without reference to the 
other. The suggestion of a “double recovery” has injected 
itself into very many decisions. Of course, if a settlement 
with the party injured is affected with fraud or overreach- 
ing, it might be avoided, and, if the amount received was 
grossly inadequate to the injury suffered, that of itself 
would be evidence tending to show unfair practice. 

By the ancient common law there could be no private 
action for the felonious killing of a human being. Such 
damages inhered in the felony and belonged to the crown. 
The courts in those times appear to have extended the prin~ 
ciple so as to forbid an action for death caused by any 
wrongful act, whether felonious or otherwise. If the legis- 
lature had abolished this rule, and expressly provided for 
an action for damages caused by an unlawful act, whether 
death resulted or not, the difficulties of the situation would 
be removed. Judge Cooley says it is remarkable that the 
legislatures have not done so. “Why should not the money 
value of his life, when it has been taken away by unlawful 
act or negligence, be a right of action in the hands of his 
representatives?” 1 Cooley, Torts (8d ed‘) p. 31 (*27). 

Such a statute could give a preference to the widow or 
widower and next of kin as our statute does, and, when 
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the entire damage sustained by all parties was recovered 
by the administrator, the proceeds in the hands of the ad- 
ministrator could be reported to the probate court as other 
assets to be distributed as the law required, or, perhaps 
still better, the statute might provide for the determina- 
tion of the rights of the respective parties upon the trial 
in the district court, as suggested above. 

It has been suggested that if the administrator should 
prosecute such an action for the benefit of the estate and 
also for the benefit of the next of kin—that is, making 
the claim under the survival statute and the claim under 
the death act in one action—the administrator might be 
more zealous for the estate than for the widow and next 
of kin, and so the latter would be wronged. But no action 
can be brought under the death act for the widow and 
next of kin, except by the administrator; and, if there is 
danger of discrimination, the probate court can determine 
the rights of the respective parties in the recovery when 
the district court has failed to do so. 

It would appear from the diversity of judicial decisions 
that there has been unfortunate and incomplete legisla- 
tion in the other states as well as in our own. Construing 
these statutes in the light of history and of present con- 
ditions, we conclude that the intention of the legislature 
was that, when an action has been begun by the party in- 
jured to recover damages suffered because of the wrong- 
ful act of another, the action does not abate, nor any part 
thereof, by the death of plaintiff, and the administrator 
takes the place of the plaintiff therein and can recover 
any and all damages that the injured party could have 
recovered if he had survived, including injuries to or loss 
of his earning power. 

We adhere to our former opinion. 

AFFIRMED. 


BARNES, J., dissenting. 

I am unable to concur in either the original opinion by 
Judge Rose or the present opinion by Judge Sedgwick, 
affirming the judgment of the district court. 
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By the majority opinion the administrator of the estate 
of Miller is allowed to recover, not only for the pain and 
mental suffering actually sustained by his decedent, the 
physical injury suffered by him, the expense incurred for 
necessary medical and surgical attention in treating him 
for his injuries, but, in addition thereto, such sum as dece- 
dent would have earned for the whole term of his life ex- 
pectancy, as shown by the Carlisle table, if he had not died 
as a result of his injuries. As to this last item of the re- 
covery, I am convinced that the majority of the court is 
wrong. 

By the act of February 25, 1873 (Gen. St. 18738, ch. 15) 
it was provided: “Section 1. That whenever the death of 
a person shall be caused by the wrongful act, neglect, or 
default of any person, company or corporation, and the 
act, neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action and recover damages, in respect thereof, then, and 
in every such case, the person who, or company, or corpora- 
tion which would have been liable if death had not ensued, 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, and although the death 
shall have been caused under such circumstances as 
amount in law to felony. 

“Section 2. That every such action shall be brought by 
and in the names of the personal representatives of such 
deceased person, and the amount recovered in every such 
- action, shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be distrib- 
uted to such widow and next of kin in the proportion pro- 
_ vided by law in relation to the distribution of personal 
property left by persons dying intestate; and in every such 
action the jury may give such damages as they shall deem 
a fair and just compensation with reference to the pecun- 
iary injuries, resulting from such death, to the wife and 
next of kin of such deceased person, not exceeding the sum 
of five thousand dollars: Provided, that every such action 
shall be commenced within two years after the death of 
such person.” 
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Prior to the passage of that act, there was no statutory 
right for any one to recover for death by wrongful act; and 
whatever right accrued to the administrator of the de- 
ceased person, or those dependent upon him for support, 
was that which existed at the common law. By the act 
above quoted, a new right of action was created, and the 
widow and next of kin of the deceased were allowed to 
recover a sum not exceeding $5,000 for the pecuniary in- 
juries resulting to them by reason of death caused by 
wrongful act. That statute has remained unchanged to 
the present time, except by an amendment including the 
widower, and the repeal of so much thereof as limited the 
amount of the recovery to the sum of $5,000. 

It appears that the statutes of this state have made no 
direct provision for a recovery by the administrator of the 
estate of one who is killed by wrongful act, of any amount 
whatever representing the earning capacity of a deceased 
person after his death, except such recovery as may be had 
for the benefit of the widow or widower and next of kin 
of his decedent. Plaintiff decedent, Miller, in the case at 
bar, left no widow or next of kin, and no one dependent 
in any manner upon him for support. Therefore, the 
plaintiff in this case could not recover anything represent- 
ing the earning capacity of decedent after his death oc- 
curred. The right of recovery, so far as that matter was 
concerned, was extinguished at Miller’s death. I am sat- 
isfied from a thorough investigation that no case can be 
found which holds that the loss of earning capacity can be 
recovered for the benefit of creditors of the decedent. 

It is true that under the revivor statute the action com- 
menced by Miller in his lifetime was properly revived, and 
. it seems clear from the weight of authority that the ad- 
. mninistrator could recover for the benefit of the estate of 
' his decedent for the pain and suffering, both mental and 
' physical, and decedent’s loss of wages during the time he 
survived his injuries, for the necessary hospital charges, 
and for the value of the medical treatment furnished him 
by his physician; but the statutes have not made any pro- 
vision for a recovery for decedent’s earning capacity, ex- 
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cepting such as provided for the benefit of the widow and 
next of kin, above mentioned. 

In Dwyer v. Chicago, St. P. & O. R. Co., 84 Ia. 479, 35 
Am. St. Rep. 322, it was said: “The statutes deal with 
the ‘cause of action, and not with the rule of damage to 
be applied. In fixing the damage, we look to the wrong 
to be remedied, to the injury to be repaired.” 

In Brown v. Chicago & N. W. BR. Co., 102 Wis. 187, the 
court said: “Such damages to the widow and next of kin 
begin where the damages of the intestate ended, viz., with 
his death.” And on rehearing (p. 150): “‘The death is 
the end of the period of recovery in one case and the be- 
ginning in the other. In one case the administrator sues 
as legal representative of the estate for what belonged to 
the deceased, in the other he acts as trustee for those upon 
whom the act confers the right of recovery for the pecun- 
iary loss inflicted upon them” * * * The damages in 
one right are limited to the loss which accrues to the in- 
jured person before death, and the damages in the other 
* to the pecuniary loss of surviving relatives, as before the 
survival statute. The two rights in no way overlap each 
other.” See Johnson v. City of Hau Claire, 149 Wis. 194. 

In Jacobs v. Glucose Sugar Refining Co., 140 Fed. 766, 
it was said: “And if this be so, then by what logic or rea- 
soning can it be said that two actions cannot be brought 
against one wrongdoer, the one for pain and suffering, and 
the other for damages to the estate? Both are actions for 
compensatory damages. The one survives to the admin- 
istrator under one statute, and the other is given to the 
administrator under another.” 

In Quinn v. Johnson Forge Co., 9 Houst. (Del.) 338, the 
court instructed the jury as follows: “Should you decide 
in favor of the plaintiff, you should assess damages in 
such reasonable sum as you deem proper and right under 
the circumstances, and in fixing that amount you should 
consider such damages as have been actually proved by 
reason of loss of wages from the 20th day of July, 1891, 
up to March 3, 1892, when he died, and also allow such 
sum as you deem adequate and proper by reason of his 
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physical pain and mental sufferings. As regards the death 
of Peace as being the result of his injuries, you cannot 
take that into consideration in the estimation of damages. 
It has no connection with this case.” 

In Belding v. Black Hills & Ft. P. R. Co., 3 8. Dak. 369, 
375, we find the following: “In what manner, and under 
what circumstances could the deceased have recovered had 
death not ensued? He could have recovered, in addition 

to his physical and mental suffering, for loss of time and 

employment, the expenses of medical and surgical attend- 
ance, nursing, etc., incident to the injury. * * * Any- 
thing more? Certainly not.” Pages 380, 381: “It does 
not provide, as we have seen, for the recovery of damages 
by the widow and heirs, and it is not provided that. the 
personal representative shall institute the action for the 
use or benefit of such widow and heirs, or that the sum 
recovered shall be apportioned between the beneficiaries. 
The section (Lord Campbell’s Act) seems to have been 
adopted with another object in view, and that was to give 
the widow, having in the death of a husband sustained the - 
greater loss, the prior right to institute the action and 
recover the damages she has sustained by reason of the 
death of her husband. * * * To carry into effect the 
/ evident intention of the legislature, the widow should have 
| the prior and exclusive right to institute the action and to 
‘ the damages for the loss of the life of the husband. * * * 
’ If the action can be instituted by the personal representa- 
tive, the damages recovered by him would be assets of the 
estate, and, in case the estate was insolvent, the money 
recovered would go to the.creditors. This could not have 
been the intention of the legislature. * * * This seems 
but reasonable and just. All must concede, we think, that 
the wife, in the loss of her husband, on whom she is de- 
pendent for support, sustains a greater loss by such death 
than any other person.” 

The same rule is announced in Atchison, T. & 8. F. R. 
Co. v. Rowe, 56 Kan. 411; Pittsburgh, O., C. & St. L. R. 
Co. v. Hosea, 152 Ind. 412; Peake v. Baltimore & O. R. 
Co., 26 Fed. 495; Lowisville, N. A. & C. R. Co. v. Goody- 
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koontz, 119 Ind. 111; Hilliker v. Citizens Street R. Co., 
152 Ind. 86; Sturges v. Sturges, 126 Ky. 80,12 L. R. A. n.s. 
1014; Stewart v. United Electric Light & Power Co., 104 
Md. 332, 8 L. R. A. n. 8. 384; Davis v. Railway Co., 53 Ark. 
117, 7 L. R. A. 283; Michigan C. R. Co. v. Vreeland, 227 
U.S. 59. 

The case of Mageau v. Great Northern R. Co., 103 Minn. 
290,15 L. R. A. n. s. 512, is to the same effect. The court 
said in that case: ‘The administrator recovers damages 
based upon the reasonable expectation of pecuniary benefit 
of the persons named by the statute, often not the husband, 
as the beneficiaries of the action.” 

In this state, however, the husband is included as one 
who may recover for the pecuniary injuries sustained by 
death by wrongful act. The authorities are almost num- 
berless on this question. To summarize the whole matter, 
I have found by my investigation that the courts of four- 

_teen of our.sister states, the federal courts and the Eng- 
lish cases support the rule announced in this dissenting 
opinion. The courts of five of the states refuse to allow 
any damages, stating that the action abates. The courts 
of last resort in eleven of the states permit a division of 

e damages, a part to the estate and a part to the widow 
and next of kin; while the courts of but four states sup- 
port the rule stated in the majority opinion. I am there- 
fore constrained to hold that the widow and next of kin 
are entitled to recover the damages allowed them by 
Lord Campbell’s Act, in an action brought by an admin- 
istrator of their own choice, without being compelled to 
resort to the probate or county court for a distribution. 
Their recovery should be for their benefit alone. The pro- 
visions of the statutes have been in force since 1873, and 
no difficulty has been encountered in enforcing them. They 
are plain, and are sufficiently explicit to cover all cases 
without resort to speculation or judicial legislation. It 
is my opinion that the judgment of the district court should 
be reversed and the cause remanded for further proceed- 
ings. 


Fawcetr and HAMer, JJ., concur in the above dissent. 
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CARL HANNEMANN BT AL., APPELLEES, V. WILHELMINE OTT 
ET AL., APPELLANTS. 


Fitep June 5, 1915. No. 18091. 


1. Specific Performance: ParoL AGREEMENT TO DEVISE. A parol agree- 
ment to leave one’s property to adopted children in consideration 
that they would, before and after becoming of age, assist in the 
work upon the farm of the promisor and in the family affairs gen- 
erally, may be enforced if fully performed for many years in good 
faith by the adopted children. 


: HomesteaD: STatTuTe oF Fraups. In such case the 
fact that the promisor, at the time of making such promise, was the 
owner of a homestead, which was the principal part of his property, 
will not render such promise unenforceable, as within the statute 
of frauds. 


In such case the fact that the promisor had mar- 
ried the mother of his adopted children before such promise was 
made, and, after they had all lived together as one family for more 
than twenty years, had obtained a divorce from her and had been 
required to pay her a large amount as permanent alimony, will not 
prevent the enforcement of the contract with his adopted children 
after the death of the promisor. 


4, Evidence found to be sufficient to prove the contract alleged. 


5. Witnesses: CoMPETENCY. While the widow of a deceased person is 
not a competent witness to conversations and transactions between 
herself and the deceased, she is competent to testify to transactions 
and agreements between the deceased and his adopted children, in 
which she took no part. 


6. Vendor and Purchaser: INNOCENT PURCHASERS: SUFFICIENCY oF EvI- 
DENCE. Defendants contend that, under contract with the deceased, 
they gave a valuable consideration for the property devised to them, 
and without notice of any claim of plaintiffs. But the evidence 
shows that defendants had knowledge of sufficient facts to put them 
upon inquiry as to the rights of plaintiffs, and cannot claim as 
innocent purchasers of property without notice. 


APPEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Heasty & Barnes and Charles A. Orth, for appellants. 
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W. L. Kirkpatrick and C. H. Denney, contra. 


SEDGWICK, J. 

In 1879 the mother of these plaintiffs, then a widow with 
small children, came to this country from Germany and lo- 
cated in York county. A few months afterwards she was 
married to Wilhelm Hannemann, and later the children 
were adopted by Wilhelm Hannemann, and they all lived 
together as one family for several years. Mr. Hannemann 
died in Milwaukee, Wisconsin, in November, 1911. A 
short time before his death he made a will giving all of his 
property to collateral heirs in Milwaukee. These plain- 
tiffs brought this action in the district court for Jefferson 
county, alleging that at the time of the marriage of their 
mother with Mr. Hannemann he agreed to adopt these 
plaintiffs as his children and to leave to them all the prop- 
erty that he might have at the time of his decease, and 
that, in pursuance of that agreement, he did adopt them; 
also alleging that at various times before, and at the time 
these plaintiffs became of age, the said deceased agreed 
with these plaintiffs that, if they would continue at their 
home with him, and assist in the work upon the farm 
which they then had, and assist in paying the liabilities 
against the farm, all the property that he had at his de- 
cease should be theirs, and that they relied upon that 
agreement and did assist, and asked for a specific perform- 
ance of the agreement. The trial court found the issues in 
favor of the plaintiffs and decreed a specific performance. 
The defendants have appealed. 

The briefs do not comply with our rule 12 (94 Neb. XI), 
and. it is difficult to ascertain the questions of law relied 
upon for a reversal; but, as these briefs were filed a very 
short time after rule 12 was adopted, we have examined 
them, and, as nearly as we can ascertain, the defendants 
rely upon three propositions for reversal. They contend 
that at the time the alleged agreement with these plain- 
tiffs was made the property of the deceased consisted of a 
homestead, and, as there was no written agreement to con- 
vey this homestead to the plaintiffs, an oral agreement 
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would be void within the statute of frauds. They also con- 
tend that there is not sufficient proof of the alleged agree- 
ments, or that these plaintiffs furnished to the deceased, a 
sufficient consideration for willing his property to them, 
and that they were at the time without any knowledge or 
notice of any former agreement, and therefore, as we un- 
derstand their argument, are in the position of innocent 
purchasers without notice. 

1. As to the first contention, it is perhaps sufficient to 
say that the alleged agreement of the deceased was not to 
convey the homestead or any specified part of it, but was a 
general agreement that, since he had adopted them as his 
children, if they would assist him in caring for the farm 
and paying the debts, they should have at his decease such 
property as belonged to him to bestow. It appears that in 
September, 1911, the deceased was divorced from the 
mother of the plaintiffs, and the court allowed her $5,000 
permanent alimony. The defendants urge that this allow- 
ance was probably in view of the interest that the children 
had in the estate, and therefore should be considered to 
satisfy their claim; but, as already suggested, the alleged 
agreement was that the plaintiffs should have such prop- 
erty as the deceased had at the time of his death, and, 
even if their mother had been allowed an unreasonable 
alimony, it would not have affected their agreement with 
the deceased. 

2. When we consider that the deceased adopted these 
plaintiffs, and in that adoption agreed to give them all the 
rights of his lawful children, we think that the evidence in 
this record is ample to prove the agreement on the part of 
the deceased that these plaintiffs should upon the condi- 
tion named have such property as he might own at the time 
of his decease. 

Mrs. Hannemann was probably incompetent to testify 
to transactions and conversations between herself and the 
deceased, and the trial court so regarded her, and declined 
to consider her evidence upon those matters. As to the 
agreement between these plaintiffs and the deceased, in 
which Mrs. Hannemann took no part, she was properly re- 


Vou. 98] JANUARY TERM, 1915. 495 


Hannemann v. Ott. 


garded as a competent witness. She testified that when 
Carl was about 19 years of age the deceased told Carl: 
“A, Well, he told him when he stays he should have all 
that was left to give,” and, also, “he told them all together 
that, when they stay with him and paid all debts and mort- 
gages and all off, they should have all what was left.” 
She admitted that when Carl left home “he got just two 
old horses and one old wagon and a harrow and a plow 
is all what he got.” The witness Charles E. Mulig, who 
was born in York county, and was 37 years old at the 
time of the trial, and had lived very near to the Hannemann 
place, testified: “Q. Did you ever hear the decedent, Mr. 
Hannemann, in his lifetime, explain why it was his chil- 
dren remained there and worked on the farm after they 
were of legal age? A. Yes, sir. Q. How many of these 
conversations might you have heard? A. Oh, quite a num- 
ber; probably a dozen. Q. Where were these conversa- 
tions? A. Well, I noticed the most while I was thresh- 
ing, running a threshing machine. * * * Q. What did 
he say on some particular occasion, as nearly as you can 
recall it now? A. Well, in regard to the boys being at 
home and working, and he thought a good deal of the pro- 
ceeds of the golden grain flowing, the good golden grain 
rolling out of the spouts of the threshing machine, and, of 
course, drawing attention, and I made the remark, of 
course, why it was that these boys stayed at home so good, 
so he said, ‘We have a mutual agreement that when I am 
through with this property it shall become theirs to hold.’ 
Q. Where was that conversation, as nearly as you can rec- 
ollect; at the Hannemann farm at threshing? A. Yes. 
Q. When was that? A. That was about in 1900. I 
threshed for him several years; probably six or seven years, 
I owned a machine and run it. Q. Can you recall more 
than one conversation, and can you locate some one? A. 
Yes; in the yard in the evening after the day’s work was 
over. Q. When was that? A. That was at the same sea- 
son, some time we was threshing there. Q. Tell what that 
conversation was; who was it with? A. It was indirectly 
with the whole of them, several of them. Q. Were the 
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Hannemann boys there? A. They were. Q. Tell what it 
was. A. It was the same practically. He told us, ‘We 
have a mutual agreement that when I was through with 
this property,’ he said, ‘it was all to become theirs.’ Q. 
How many times have you and him referred to that under- 
standing? A. Well, probably a dozen times, different 
times. Q. You are not a relative of any of the Hannemann 
children? A. Not atall.” There were at least eight of the 
neighbors who gave similar testimony. 

The plaintiffs were industrious, and interested in the 
family welfare, and conducted themselves as children in 
well-regulated families ordinarily do, until about the time 
of the divorce proceedings, when they appear to have sym- 
pathized more with their mother, which is not uncommon 
in families generally under such conditions. The deceased 
adopted these children as his own in July, 1889, and in his 
application for adoption stated that he did “bestow upon 
them all the rights of children and privileges and immuni- 
ties of children born in lawful wedlock, and that all of 
said minors take the name of and be known by the sur- 
name of Hannemann.” For many years afterwards he 
controlled these children, availed himself of their services 
upon his agreement, as above stated. They have performed 
their part of the agreement as well as he could have ex- 
pected them to do. 

Gustave E. Ott, one of these defendants, and a son of a 
second cousin of the deceased, who was named as executor 
of the Milwaukee will under which the defendants claim, 
in his application for probate of the will, testified that 
these plaintiffs, naming them, are “the heirs and next of 
kin of the said William Hannemann, deceased.” ‘The Mil- 
waukee will contained the provision: “I give, devise and 
bequeath to my four adopted children, viz., Carl Hanne- 
mann, Fred Hannemann, Christian Hannemann and Jo- 
hanna Hannemann, each one ($1.00) dollar. I do this 
intentionally, because they have received sufficient help 
and assistance from me, while I was living, and because 
they did not treat me right.” The defendants therefore 
had sufficient notice to put them upon inquiry as to the 
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rights of these plaintiffs, even if they could under any 
circumstances claim as innocent purchasers under the will. 
The consideration which defendants rendered for this do- 
nation to them consisted in the care they rendered de- 
ceased, and expenses connected with his last illness and 
burial. Deceased arrived at the home of Gustave Ott in 
Milwaukee on the 19th of October, and died November 1. 
Mr. Ott filed an itemized claim for these services in the 
probate court of Jefferson county. It amounted to $162.40. 
The Milwaukee will was executed on the day the deceased 
arrived at Mr. Ott’s home. Mr. Gustave Ott is a principal 
witness for defendants, and his affidavit verifying this 
claim is inconsistent with his evidence that this property, 
amounting to several thousand dollars, was given these 
defendants in consideration of the services rendered de- 
ceased. 

The judgment of the district court appears to be amply 
supported by the evidence, and is 

AFFIRMED. 


BARNES, FAWCETT and Hamer, JJ., not sitting. 


DANIEL O'DONNELL, APPELLEB, V. RIDGLEY PROTECTIVE 
ASSOCIATION, APPELLANT. 


Firep June 56, 1915. No. 18101. 


1, Insurance: Notice oF ASSESSMENT: QUESTION For Jury. Under the 
evidence in this case, the court properly submitted to the jury the 
question whether notice of assessment against his insurance cer- 
tificate had in fact been properly mailed to the plaintiff. 


: ASSESSMENTS: PayMENT TO AcENT. Payment of an assess- 
ment to the local agent of an insurance company, who has generally 
been entrusted by the company to make such collections, and who 
received the money for the company, must be regarded as payment 
to the company, in the absence of evidence that such assessment 
was not forwarded to the agent for collection. 


98 Neb. 32 
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3. Appeal: Instruction. The jury having found upon sufficient evi- 
dence that no notice of the assessment was mailed to defendant, as 
alleged, an instruction which in effect made the receipt of the 
notice, instead of the mailing thereof, the test of due service, if 
erroneous under the contract, was without prejudice to defendant. 


APPEAL from the district court for Gage county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Sackett & Brewster, for appellant. 
S. D. Killen, contra. 


SEDGWICK, J. 

This action was brought in the county court of Gage 
county upon a certificate of accident insurance, and was 
afterwards appealed to the district court for that county. 
There was a verdict and judgment in favor of plaintiff, 
and the defendant has appealed. 

There is no contention as to the character and amount of 
the insurance, nor as to the alleged accident and amount 
of recovery, if defendant is liable. The defense is that the 
plaintiff was in default of payment of an assessment, and 
had thereby forfeited his insurance when the accident oc- 
curred. 

The defendant is a Massachusetts corporation, with its 
principal office at Worcester, in that state. It appears 
that about the 16th of March, 1908, an assessment had been 
made on the certificate holders, and on that day notices of 
assessment were sent by mail. The contract provided: 
“Any certificate holder failing to pay his assessments with- 
in thirty days of notice thereof shall forfeit all claims upon 
the association. * * * Notice of assessment sent to the 
last given postoffice address of the certificate holder shall 
be deemed a proper legal notification.” The plaintiff tes- 
tified that he had not received any notice of this assess- 
ment prior to the 4th day of May, 1908, and that on that 
day he paid to the agent of the association at Wymore 
the amount of the assessment. One of the questions was 
whether the notice of this assessment had been properly 
mailed to the plaintiff as the contract provided. The de- 
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fendant offered the evidence of Mr. Harrington, its gen- 
eral manager, and that of Miss Sawyer, its bookkeeper. 
When Mr. Harrington was asked whether or not the no- 
tice was mailed to Mr. O’Donnell on March 16, 1908, he an- 
swered, “It was to the best of my knowledge,” and testi- 
fied that Miss Sawyer “had immediate supervision of the 
mailing of such call,” so that his testimony cannot be con- 
sidered as proof that a notice was mailed to the plaintiff. 
Miss Sawyer testified that the call for the assessment was 
issued under her immediate supervision, and that such call 
was mailed from the home office March 16, 1908. She was 
then asked: “State whether or not such call so mailed to 
Daniel O’Donnell was mailed to him by you? A. Yes; it 
was.” In her former answer she had stated as to when 
the call was generally mailed, and it will be noticed that 
she does not state directly that the notice was mailed to 
all of the policy holders on the same date, or that the 
notice was mailed to this plaintiff at the same time that it 
was mailed to other policy holders. There were other cir- 
cumstances in the evidence tending to throw some doubt 
on the mailing of this notice, and the court properly sub- 
mitted to the jury the question whether or not the notice 
was mailed prior to the 4th day of May, 1908, and the jury 
answered that it was not. 

It is contended by the defendant that payment to the 
local agent at Wymore was not payment to the company, 
but there is evidence indicating that it was the practice 
of the company to forward statements of assessment to 
the local agent for collection, and it is not pointed out 
in the briefs that this was not done in this case, nor is it 
suggested that the agent failed to remit the assessment to 
the company or that the amount had ever been returned 
to the plaintiff. We think the jury was justified in find- 
ing that the agent was authorized to receive this payment. 

The court instructed the jury: “If you find from the 
evidence that plaintiff, by himself or wife, paid the assess- 
ment of $3, which was due April 15, 1908, to F. E. Craw- 
ford in Wymore, Nebraska, within 30 days after having 
received a notice of such assessment, as provided in said 
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certificate of insurance, or if you find from the evidence 
that no such notice was ever sent to plaintiff by defendant, 
as provided in said certificate of insurance, then your ver- 
dict will be for plaintiff.” This instruction is apparently 
technically inaccurate, in that it indicates that the no- 
tice to the plaintiff would not be sufficient unless actually 
received by him, which, if the provision of the contract 
is valid, would be inconsistent with such provision. But, 
the jury having found upon sufficient evidence that no no- 
tice was in fact mailed to the plaintiff, the error, if any, in 
the. instruction quoted was without prejudice to the de- 
fendant. 

The briefs are not in compliance with the rules, and we 
have not observed any prejudicial error requiring reversal. 

The judgment of the district court is 

AFFIRMED. 


BARNES, FAWCETT and Hamer, JJ., not sitting. 


ARCHIN MALCOLM, APPELLANT, v. City of LEXINGTON, 
APPELLEE. 


Fitep June 5, 1915. No. 18146. 
Officers: SpeciaAL SERVICES: COMPENSATION: SUFFICIENCY OF EVIDENCE. 
The verdict of the jury is not-so clearly unsupported by the evi- 
dence as to require a reversal. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, Jupen. Affirmed. 


Rhea & Hanlen, for appellant. 


John H. Linderman, H. A. Cook and T. M. Hewitt, con- 
tra. 


SEDGWICE, J. 

This plaintiff was marshal, street commissioner, and a 
member of the board of health of the city of Lexington, in 
Dawson county. During a smallpox epidemic in that city, 
the plaintiff was employed as such officer to “look after 
the smallpox cases and the epidemic that was then pre- 
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vailing in the city, * * * to go from house to house. 
from two to three times a day in the performance of those 
duties, and take charge of patients who refused to obey 
the quarantine laws, and put them in the pesthouse, and 
to give any special treatment in order to keep the disease 
from spreading, and to carry food and clothing night and 
day.” He brought this action against the city, and in his 
petition in the district court for Dawson county he al- 
leged that he was “required to use his horse and buggy 
both day and night to feed, look after, and stamp out the 
dreadful disease for a period of time from the 24th day of 
December, 1910, to April 18, 1911, in all 111 days, at the 
rate of $2 per day; that said charge is reasonable charge 
for such work for use of horse and buggy and extra work 
at night; and that no part of the same has been paid, 
save and except the sum of $60, which leaves a balance 
due and owing this plaintiff for said services in the sum 
of $162.” There was a verdict and judgment in his favor 
for $1, from which he has appealed to this court. 

He has not prepared his brief in compliance with the 
rules of this court, but the record is short, and we have 
observed that he contends that the uncontradicted evidence 
proves that he is entitled to a larger verdict. It seems to 
be conceded that he was paid his salary regularly as mar- 
shal and street commissioner, and the court instructed the 
jury that as ex officio member of the board of health his 
salary must be considered as full compensation for all 
services rendered by him. This instruction does not ap- 
pear to be complained of, but he insists that he was not 
bound to furnish a horse and buggy, and that he should 
recover the reasonable value of that service. The court 
submitted to the jury the question whether “it was neces- 
sary for plaintiff to use a horse and buggy,” and, if they 
found it was necessary, “then I charge you that he is en- 
titled to recover such sum as you find from the evidence 
the use of such horse and buggy was reasonably worth, 
provided the same has not already been paid for.”’ As the 
jury found in favor of plaintiff, they must have found that 
it was necessary to use a horse and buggy, and that it had 
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“already been paid for,” except the $1 which they found 
in plaintiff’s favor. If there is evidence justifying the 
finding that the use of the horse and buggy has been paid 
for by the city, the verdict is sustained. It appears from 
the stipulation of the parties that the plaintiff filed claims 
from time to time for his salary, and as he included in 
those claims only two items for “extra work taking care of 
smallpox cases,” amounting to $60, the jury could not have 
allowed plaintiff more than $61 for the use of the horse 
and buggy. As they have found that such use was neces- 
sary, and in such case, under the instructions of the court, 
the plaintiff was entitled to the reasonable value of such 
services, the question is whether this evidence shows that 
the plaintiff necessarily used the horse and buggy more 
than the jury has allowed him for. The evidence of the 
plaintiff is not very definite as to the number of days 
which he necessarily used the horse and buggy. “Q. Did 
you furnish a horse and buggy in your employment in look- 
ing after the smallpox cases of this city in the month of 
December, up to and including April 18,1911? A. I did.” 
This is all of the evidence that we have observed in the 
record as to the use which the plaintiff made of his horse 
and buggy, and the jury may have construed this to mean 
that he was principally engaged in looking after smallpox 
cases for the time mentioned, and that during that time 
he made some occasional use of the horse and buggy. The 
plaintiff seems to contend that the $60 included in his 
claim allowed was for livery hire or some other matters 
of expense incurred by him. Such contention is not con- 
sistent with his pleadings. His petition purports to set 
out his extra services and expenses incurred on account 
of the epidemic, and does not acknowledge payment of any- 
thing thereon. He will be presumed to have alleged his 
entire claim, and any payment received thereon must re- 
duce his recovery. We cannot say that the evidence is so 
clear and positive on this point as to require a reversal. 
The judgment of the district court is 
; AFFIRMED. 


BARNES, FAwcETT and Hamer, JJ., not sitting. 
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I. F. KEeLUEY, APPELLEE, v. E. Meyer Fruit CoMpany 
ET AL., APPELLANTS. 


Fitep June 5, 1915. No. 18160. 


1. Trial: Scpmrssion oF SINGLE IssuE. If, upon trial before a jury, it 
appears upon all of the evidence that there is but one question of 
fact upon which there is any substantial conflict in the evidence, 
the court may submit such question of fact to the jury, and upon 
their verdict thereon should render such judgment as the law re- 
quires. 


2. Sales: AcTION ror PRIcE: COUNTERCLAIM: FinpiInec: JupGMENT. In 
an action to recover a balance of the purchase price of property. 
with a counterclaim for money paid upon the contract on the ground 
that the property was worthless and that the contract was obtained 
by fraudulent representations, a finding upon substantially con- 
flicting evidence that the property was as represented, will support 
a judgment disallowing the alleged counterclaim. 


3. Trial: Surricrzncy oF EVIDENCE. Upon the evidence indicated in 
the opinion, the verdict of the jury is sufficiently supported, and 
the judgment thereon is not erroneous. 


APPEAL from the district court for Douglas county: 
WILLis G. Sears, Jupen. Affirmed. 


Weaver & Giller, for appellants. 
De Bord, Fradenburg & Van Orsdel, contra. 


SEDGWICK, J. 

This plaintiff shipped two car-loads of potatoes from 
Minneapolis to Omaha for sale. Mr. Foy, a commission 
merchant of Omaha, acted for plaintiff; and sold the pota- 
toes to defendant. The defendant paid $400 on the pur- 
chase, and afterwards refused further payment. The 
plaintiff brought this action in the district court for Doug- 
las county to recover an alleged balance due. There was 
a verdict and judgment in favor of the plaintiff, and de- 
fendant has appealed. 

The defendant admitted the purchase of the potatoes at 
an agreed price of 65 cents a bushel, amounting to $615.26, 
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but alleged that the potatoes were frozen, and that plain- 
tiff’s agent “falsely and fraudulently, and knowing that 
said potatoes were frozen, stated and represented to de- 
fendants that said potatoes were not frozen, but were 
good and marketable potatoes, with the exception of a 
very few near the car door; that a few near the car door 
were frozen, and for that reason not marketable, and 
said plaintiff, through his agent, said J. J. Foy, agreed 
to sell said potatoes to defendants at the reduced price of 
65 cents per bushel, and defendants, relying upon said 
representations and statements, and believing same to be 
true, contracted and agreed to purchase said two car-loads 
of potatoes on said terms;” that the health department of 
the city of Omaha considered the potatoes as unfit for food, 
and that the plaintiff “thereupon further falsely and 
fraudulently claimed and represented to defendants that, 
notwithstanding the action of said health department, as 
above set forth, in condemning all of said two car-loads 
of potatoes, at least two-thirds of said potatoes which 
were in the center of said cars, being more or less pro- 
tected, were not frozen, but were fit for food, and that he, 
the said Foy, would so represent to and arrange with said 
health department, and would obtain permission from said 
health department for defendants to sort out said two- 
thirds of said potatoes and to resell the same to defendants’ 
customers. Defendants further aver that they again re- 
lied on said representations and promises of said plaintiff 
through his said agent, J. J. Foy, that two-thirds of said 
potatoes were not frozen, but. were good and marketable, 
and that he would arrange with the health department for 
the sorting and resale of same, and that after said ar- 
rangements were made defendants thereupon paid said Foy 
the sum of $400, two-thirds of the agreed price for the 
same; that defendants thereupon, under permission of the 
health department, again took possession of said potatoes, 
employed help to sort the same, but found that a large 
part of said potatoes were frozen and were wholly unfit for 
food, and subsequently found that all were in that con- 
dition, and that the action of the health department in 
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so condemning said potatoes was right and proper, and 
that the claims and representations of the said plaintiff, 
through his agent, the said Foy, that said potatoes were 
not frozen, but were good and marketable and fit for food, 
were wholly false.” 

The defendant asked judgment against the plaintiff for 
the $400 paid and $60 “for the handling and sorting of said 
potatoes.” The defendant testified in his own behalf that 
while the potatoes were in the cars he examined them with 

‘the plaintiff’s agent and found that some of them were 
frozen; that they made an estimate of damage to the pota- 
toes by freezing, and reduced the price to be paid for the 
two car-loads accordingly, and that he agreed to pay 65 
cents a bushel for the lot; that this was less than the mar- 
ket price for sound potatoes, and was then supposed to 
be equal to the market price of that portion which was un- 
injured. He contended that a much larger proportion 
were frozen than as represented by plaintiff’s agent, and 
that in fact they were all frozen, or so badly injured as to 
be worthless. The court assumed that the defendant did 
not have as good opportunity to know the condition of the 
potatoes as the plaintiff had, and that therefore he should 
only be required to pay for the good potatoes. This was 
as favorable to the defendant as he could demand under 
the circumstances. By the pleadings and the evidence, 
then, the only question of fact in dispute was what pro- 
portion of the potatoes were frozen or damaged. The 
court accordingly submitted but one question to the jury: . 
“To what extent were the pototoes sold by the plaintiff 
to the defendant, in the two car-load lots, affected by freez- 
ing, or frost, at the time of the sale, so as to be unfit for 
food?” The jury answered: “Forty sacks unfit for food. 
Rest good.” The sacks each contained two and one-half 
bushels, and 100 bushels were not more than the defend- 
ant concedes he knew were damaged when he agreed to pay 
65 cents a bushel for the lot as billed. The plaintiff was 
therefore entitled to the contract price. 

The defendant’s allegation of a second agreement after 
the health commissioner had examined the potatoes is not 
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available, because the jury found upon substantially con- 
flicting evidence that all of the potatoes were good except 
100 bushels. This was, as defendant himself testified, the 
basis upon which he purchased the property. Defendant’s 
counterclaim for the $400 depended upon his allegations 
that the potatoes were worthless, and of fraudulent repre- 
sentation as to the condition of the potatoes, and, as the 
jury have determined those issues in plaintiff’s favor, the 
counterclaim must fail. All other questions submitted in 
defendant’s brief depend upon the matters already dis- 

cussed. 
We find no error in the record requiring a reversal, and 
the judgment is 
. AFFIRMED. 


Barnes, Fawcerr and Hammr, JJ., not sitting. 


Live Srock NATIONAL BANK, APPELLANT, V. A. J. 
BRAGONIER, APPELLEE. 


Fitep June 5, 1915. No. 18162. 


1. Appeal: Briers: Review. A brief not in compliance with the rules 
will, upon motion, be stricken from the files, but when a case is 
submitted upon briefs without objection, if appellant has failed to 
assist the court with a brief in compliance with the rules, we will 
still reverse the judgment, if, upon such examination of the record 
as the time at our disposal will permit, a plain error prejudicial to 
appellant is found; otherwise, the Judgment will be affirmed. 


2. Bills and Notes: RENEWAL: GUARANTY: CONSIDERATION. The sur- 
render of securities and extension of time of payment is sufficient 
consideration for a renewal note, and for guaranty thereof by a 
third party. 


3. Appeal: HarMLess Error: SUBMISSION of SpeciaL Issur. The sub- 
mission to the jury, for the information of the court, of a special 
question of fact, which under the instructions will not affect their 
general verdict, is not error requiring a reversal. 


: SUFFICIENGY oF EVIDENCE. The evidence indicated in the 
opinion is found sufficient to support the verdict. 
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APPEAL from the district court for Douglas county: 
Georen A. Day, Jupee. Affirmed. 


Lambert, Shotwell & Shotwell, for appellant. 
A. H. Murdock, contra. 


SEDGWICK, J. 


In September, 1911, Gordon ©. Dimock and his son, 
Gordon C. Dimock, Jr., were engaged in the lumber busi- 
ness in South Omaha, and were indebted to this plaintiff. 
A part of this indebtedness was their promissory note for 
$1,500, past due. They had organized a corporation in the 
name of the Dimock Lumber Company, and were then car- 
rying on business in that name; but it appears that the 
indebtedness to the bank was contracted before the cor- 
poration was organized, and was the individual indebted- 
ness of the Dimocks. They executed to the bank a re- 
newal note for this $1,500, which was indorsed, “We, the 
undersigned, guarantee payment, waive demand, notice, 
and protest,” which guaranty was signed by this defend- 
ant. The plaintiff brought this action in the district court 
for Douglas county against the defendant upon this guar- 
anty. The defendant answered that there was no consid- 
eration for his guaranty, and that the same was procured 
by fraudulent representation. The trial resulted in a 
verdict and judgment in favor of the defendant, and the 
plaintiff has appealed. ; 

While the defendant himself apparently received no con- 
sideration for his guaranty, the bank released at least some 
of its securities, surrendered the evidence of the prior in- 
debtedness, and extended the time of payment. This, of 
course, would constitute sufficient consideration for the 
guaranty. 

The defendant in the brief says that, “instead of sepa- 
rating his brief into a statement of the case, followed by 
an argument, counsel for appellant has so jumbled his 
pretended statement of the evidence with his brief that 
it is very difficult to distinguish argument from evidence 
or brief from statement.” The plaintiff’s brief is not in 
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accordance with the rules, but we might not perhaps char- 
acterize it in the language used by defendant. Our rule 
12 (94 Neb. XI) we think is plain and easily. complied 
with, if counsel have in mind some definite propositions of 
law that they desire to submit and upon which they sup- 
pose their case depends. Upon motion, a brief not in com- 
pliance with the rules will be stricken from the files, but - 
when a case is submitted upon briefs without objection, 
if appellant has failed to assist the court with a brief in 
compliance with the rules, we will still reverse the judg- 
ment, if, upon such examination of the record as the time 
at our disposal will permit, a plain error prejudicial to 
appellant is found; otherwise, the judgment will be af- 
firmed. 

The defendant alleged that, to secure his guaranty of the 
note, the cashier, who transacted the business for the 
bank, represented to him that the Dimock Lumber Com- 
pany was a solvent going concern, with a capital stock of 
$6,000; that the $1,500 represented by the note which the 
plaintiff was asked to guarantee would be used exclusively 
in carrying on the business of the Dimock Lumber Com- 
pany, whereas in truth, the company’s liabilities were more 
than their resources, the capital stock was worthless, and 
the note was given in renewal of an old indebtedness of 
the Dimocks themselves, in which the Dimock Lumber 
Company was not interested. The theory of the defendant 
was that there was a combination between the Dimocks 
and the bank to induce him to become liable for their in- 
debtedness. The bank held about half of the stock of the 
lumber company as collateral security for this indebted- 
ness, and other collateral, which the defendant testified 
the cashier represented to him to be ample security. The 
defendant had been a farmer in Iowa, and at the time of 
this transaction was dealing in “registered stock” in South 
Omaha. He testified that he had had no experience in the 
lumber business, nor in corporate stock and accounts; 
that he so informed the cashier, and relied upon the cash- 
ier’s statements. It is not entirely clear that the cashier 
made false statements of fact such as an ordinary busi- 
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ness man would be expected to rely upon, but the evidence 
is complicated and somewhat conflicting, and it presents 
a question peculiarly for the consideration of a jury. It 
cannot be said that the verdict of the jury is so wholly 
unsupported by the evidence that the court must say that 
it is clearly wrong. 

One of the defenses alleged was that the note had been 
materially altered since its guaranty by the defendant. 
The court submitted the question to the jury for a special 
finding as to this allegation, and the jury found that the 
note had been so altered. The plaintiff contends that the 
evidence will not sustain such finding, but under the in- 
structions of the court the jury were not allowed to find 
generally for the defendant, unless they found that the 
guaranty was obtained by fraudulent representations. The 
plaintiff, therefore, could not have been prejudiced by sub- 
mitting the question of alteration of the note to the jury. 

We have not found any error in the record requiring 
reversal, and the judgment of the district court is 

AFFIEMED. 


Bagnes, Fawcerr and Hamer, JJ., not sitting. 


J. ARTHUR TILLSON, ADMINISTRATOR, APPELLEE, V. CHESTER 
HOLLOWAY, APPELLANT. 


Frrep June 5, 1915. No. 18711. 


1. Executors and Administrators: CLarms: SUFFICIENCY oF EVIDENCE. 
The findings of the trial court as to the amount of money advanced 
by defendant to his father and as to the rental value of the land 
occupied by defendant are approved. 


: Loans: INTEREST. H. advanced money to his father and 
took possession of land of his father’s, upon agreement that at 
some future time they would adjust the matter, allowing for interest 
and for the use of the land, with no agreement to pay interest or 
rentals in the meantime. Held, that a decree adjusting the ac- 
counts should not allow compound interest, nor interest on the 
rentals. 
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APPRAL from the district court for Buffalo county: 
Bruno O. Hostetter, JupGe. Reversed with directions. 


W. D. Oldham and H. M. Sinclair, for appellant. 
Fred A. Nye and J. A. Tillson, contra. 


SEDGWICK, J. 


This case has been in this court twice before. Tillson v. 
Holloway, 90 Neb. 481; 94 Neb. 635. At the last hearing it 
was remanded for an accounting between the parties. The 
- trial court has stated the account, and has found due to the 
defendant $2,499.09. The defendant has appealed, and 
both parties are complaining of the judgment. 

The court found that the amount of the defendant’s 
claim against the estate, with simple interest, was 
$15,159.10. The plaintiff complains of this, and contends 
that the evidence will not support the finding. Many wit- 
nesses were examined, some of them the brothers and sis- 
ters of the defendant, who are interested adversely to him, 
and the evidence is so voluminous that it is not practicable 
to attempt to analyze it. Several of these witnesses testi- 
fied orally before the court, and much depends upon the 
force and consistency of their testimony. So far as the 
findings depend upon the accuracy and consistency of this 
testimony, the trial court had the advantage of consider- 
ing their appearance and manner of testifying, and the 
surrounding conditions that enabled him to determine the 
reliability of their testimony, and, as we have often said, 
under such circumstances we must give careful consider- 
ation to the estimate of the trial court as to the probative 
force of such testimony. We conclude that this finding is 
not so unsupported as to require us to change it. 

The trial court found that the value of the rental of the 
farm while the defendant had occupied it was $7,200. For 
the first five years he found that the rental value was 25 
cents an acre for each year; for the next ten years he 
found that the rental was 50 cents an acre for edch year, 
and for the remaining five years he found the rental value 
to be 75 cents an acre for each year, and computed inter- 
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est on each year’s rental from October 1 of that year to the 
present time. 

When this case was remanded to the district court for 
an accounting, this court said: “The judgment is there- 
fore reversed and the cause remanded, with instructions 
to take further evidence, if necessary, and find the amount 
due defendant with simple interest at 7 per cent. per an- 
num. Against this, offset the value of the use of the land, 
and enter a decree in favor of plaintiff for possession of 
the land upon payment of balance due defendant as so 
found. Unless the same is paid within 90 days from the 
entry of the decree, the land shall be sold, and costs and 
defendant’s claim paid out of the proceeds, and balance to 
the plaintiff.” 94 Neb. 635. This was upon the theory 
that the evidence shows that the agreement between the 
defendant and his father was that no interest should be 
paid to the defendant on the money which he had advanced 
to his father, nor any rent paid by the defendant for the 
use of the land until there should be a final settlement 
between them and adjustment of the whole matter. There- 
fore on the money due to the defendant simple interest 
only should be computed, since there was no interest due 
until settlement should be made, and for the same reason, 
interest should not be computed upon the rental of the 
farm, because there was no rental due until such settle- 
ment. If the agreement had been that the interest on the 
defendant’s money should be paid annually, and that the 
rental upon the farm should also be paid annually, the 
computation should be made with annual rests offsetting 
the accumulating interest against the rentals, so that, in 
either view of the case, the conclusion of the trial court 
in allowing interest upon the rentals and refusing interest 
upon accumulations of interest would be irregular. The 
court should allow simple interest upon the defendant’s 
claim and offset the rentals without interest against this 
claim. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a finding in 
favor of the defendant for the amount as heretofore found, 
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with interest to the date of the decree, from which should 
be deducted the rental values as found by the trial court, 
without interest thereon, and a reasonable rental to the 
date of the decree. 

REVERSED. 


BaRnes, Fawcerr and Hame_r, JJ., not sitting. 


NYE-SCHNEIDER-FOWLER GRAIN COMPANY, APPELLANT, V. 
MIcHAEL HOPKINS Ef AL., APPELLEES. 


Firep June 18, 1915. No. 18126. 


Deeds: BreacH: Reversion. A subsidiary corporation of a railroad 
company was the owner of land suitable for an elevator site adja- 
cent to the tracks of the railroad company. The land was conveyed 
to a grain company without other consideration than a written 
contract, wherein it was provided that the grain company should 
build and operate a grain elevator thereon, the railroad company 

‘to furnish a “free in-switch” thereto, and in case of the destruction 
of the elevator by fire, or otherwise, the grain company should 
rebuild within a reasonable time, and on failure so to do title 
should revert to the grantor. The elevator was destroyed by fire 
April 3, 1910. Prior to July 27, 1911, the grain company had taken 
no steps toward rebuilding, nor did it then show an unqualified 
intention to rebuild. Held, that the title to the land reverted to the 
grantor. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, JUDGE. Affirmed. 


Courtright & Sidner, for appellant. 
William Baird & Sons and Ralph M. Shaw, contra. 


Morrissey, C. J. 


This action is brought by plaintiff to quiet the title to 
the real estate involved, an elevator site in the city of 
Omaha, and to remove clouds from the title. The defend- 
ant Hopkins, together with several other defendants, made 
default, and a decree was entered against them, but the 
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Chicago Great Western Railroad Company and its sub- 
sidiary corporations, the Mason City & Fort Dodge Rail- 
road Company and Omaha Grain Terminals, filed answers 
and cross-petitions, and from a decree in favor of these cor- 
porations plaintiff appeals’ 

The Chicago Great Western Railroad Company owns all 
of the stock of the Mason City & Fort Dodge Railroad 
Company, which in turn owns all of the stock of the Omaha 
Grain Terminals. The case appears to have been tried on 
the theory that the subsidiary corporations were not bound 
by the acts of the parent corporation. But this theory is 
abandoned in this court, and it is admitted that the real 
controversy is between the plaintiff company, which, so far 
as this property is concerned, has succeeded to the rights 
and interest of the Nye-Schneider-Fowler Company, and 
the Chicago Great Western Railroad Company, which rep- 
resents the interests of itself and its subsidiary corpora- 
tions. Prior to March, 1906, the title stood in the Omaha 
Grain Terminals. The Chicago Great Western Railway 
Company has since been reorganized, and is now doing 
business under the name of Chicago Great Western Rail- 
road Company, and is the real defendant herein. The 
plaintiff, Nye-Schneider-Fowler Grain Company, is a sub- 
sidiary corporation of Nye-Schneider-Fowler Company. 
For many years this latter company has been engaged in 
the grain business, and in 1906 it was desirous of secur- 
ing terminal facilities in the city of Omaha. The Chicago 
Great Western Railway Company was desirous of secur- 
ing the business of this grain company, and an agreement 
was made whereby the terminals company conveyed by 
deed, absolute in form, the land involved herein to the 
erain company, but at the same time a contract was made 
and entered into between the parties, whereby the grain 
company agreed to erect, maintain and operate a grain 
elevator, with a minimum capacity of 750,000 bushels, upon 
the land conveyed, and the railroad company agreed to 
furnish a “free in-switch” as long as the elevator should 


be operated by the contracting grain company, or any com- 
98 Neb. 33 
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pany controlled by it, but no longer, and the grain com- 
pany agreed that, should the elevator be destroyed by fire, 
or otherwise, it would rebuild the same within a reasonable 
time, or, failing to thus rebuild, reconvey the real estate 
to the grantor. The elevator was built according to the 
agreement, and operated until April, 1910, when it was 
burned. There was a great quantity of grain in the ele- 
vator at the time of the fire, and this continued to burn 
for several months. Plaintiff took no immediate steps to- 
ward the reconstruction of the elevator, but during the 
summer succeeding the fire there was correspondence be- 
tween the real parties in interest herein, which shows that 
the railroad company was desirous of having plaintiff con- 
tinue to do business over its lines, but that it was anxious 
to be freed from its contract to furnish a “free in-switch.” 
The matter ran along in an unsettled way until July, 1911, 
when a new memorandum agreement was drawn up and 
O. K.’d by Mr. Fowler, acting for the plaintiff company, 
and Mr. Somers, the general freight agent of the railroad 
company. We think it must be admitted that plaintiff had 
forfeited the title under the terms of the contract made in 
March, 1906, but plaintiff contends that the effect of the 
July, 1911, memorandum is to cancel in all respects the 
contract of March, 1906, which required plaintiff to re- 
build within a reasonable time, or, on failure so to do, to 
reconvey the title. The July memorandum was designed 
to give plaintiff a lease upon a grain elevator owned by 
one of the railroad company’s subsidiary corporations, and 
plaintiff relinquished all rights to a “free in-switch,” and 
the land in controversy was to be freed from the: provisions 
of the March, 1906, contract. Nine days later Mr. Somers, 
the freight agent, wrote plaintiff that he had exceeded his 
authority in attempting to bind the subsidiary corpora- 
tions, as he was not one of their officers, and submitted 
two counter propositions, which related to the leasing of 
the elevator controlled by defendant and the relin- 
quishment of plaintiff's rights under the agreement of 
March, 1906. He also expressed the hope that at the ter- 
mination of the lease for the elevator plaintiff would either 
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rebuild on its old site, or that the relations between the 
parties would be such that a renewal lease for the elevator 
might be made, and asked an acquiescence in the proposed 
modifications. Without waiting for a reply, the railroad 
company on the following day issued its new tariff provid- 
ing for an in-switching charge. 

The original conveyance was made to plaintiff for the 
purpose of having grain elevators built in order that the 
railroad company might get the freight resulting there- 
from. The correspondence shows that after the fire the 
railroad company desired to have the elevator rebuilt, but 
it shows also that the railroad company was complaining 
of the burden which the “free in-switching” clause of the 
contract placed upon it, and was desirous of being relieved 
from this burden. On the other hand, the record discloses 
a disposition on the part of the plaintiff to defer the erec- 
tion of a new elevator, and, perhaps, a desire to take over 
an existing elevator in order that it might thereby elimi- 
nate a competitor. Mr. Fowler, who is shown to. have 
absolute authority in the management of plaintiff’s busi- 
ness, was examined as a witness, and when questioned as 
to the intention of himself or company to rebuild said: 
“T intended to rebuild unless certain matters that were 
affecting the Omaha market went adversely.” This does 
not state an unqualified intention of rebuilding. Being 
further interrogated on the subject, he said: “A. Why, 
briefly, at that time we had one proposition before us for 
the purchase of a large elevator plant at practically half 
its cost, and another smaller one on a very reasonable 
basis; and it showed itself whereby we might be able to 
decide to let the Omaha Grain Terminals investment go, 
that land, and take on the other plant at a very profitable 
basis, and reduce the elevator facilities competing with us 
one plant. And, as a result, I was putting off our deci- 
sion, any decision on our rebuilding, that is, open state- 
ment that we would rebuild, as long as possible.” This 
demonstrates that plaintiff was awaiting future develop- 
ments before making a decision as to whether it would 
abandon the real estate or whether it would rebuild, and, 
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in view of the fact that the elevator burned in April, 1910, 
and no step was taken toward its reconstruction when the 
memorandum of July 27, 1911, was made, we reach the 
conclusion that plaintiff had forfeited its right to the 
real estate, and, unless the memorandum of that date is a 
valid and enforceable contract, plaintiff must be held to 
have no interest in the real estate. The trial court found 
that the memorandum of July 27 was not a contract, but 
only a memorandum of the different propositions proposed 
by the parties. In entering the decree the court said: “It 
indicates on its face that it is not a completed contract. 
Certain things are proposed, certain steps are left to be 
decided in the future; if necessary this and that is to be 
done. ‘These details will be worked out in an amicable 
way fair to both.’ ‘The second party will take care of all 
minor matters relating to the corporation.’ All the way 
through, it seems to me, it indicates that it is rather ten- 
tative than final in its nature.” And in this conclusion we 
are constrained to believe the trial court is correct. The 
memorandum never was carried out in its entirety. On 
August 8 plaintiff was notified that defendant was not 
bound by paragraph 2 thereof, which was in effect a repu- 
diation of the whole memorandum and the submission of 
a counter proposal. 

It is apparent that plaintiff did not rebuild within a 
reasonable time, and the evidence on its behalf does not 
indicate any present intention to rebuild. On the facts 
and evidence, we believe the trial court was warranted in 
granting the prayer of defendant’s cross-petition and quiet- 
ing the title as therein prayed. 

The judgment of the district court is 

AFFIRMED. 


Lerron, Rosz and Hamer, JJ., not sitting. 
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WILLIAM L. HUFFMAN, APPELLANT, V. HENRY MOTOR 
COMPANY ET AL., APPELLEES. 


Fitep June 18, 1915. No. 18139. 


Carriers: BILLS oF Lapina: DraFrts: PAYMENT: RiIcHT TO PROPERTY. 
Bills of lading are symbols of property, and when properly in- 
dorsed and delivered to a bank with drafts for the purchase price 
of merchandise attached, and the bank pays the amount of the 
drafts to the drawer, the bank is entitled to the possession of the 
merchandise until the drafts are paid in full. 


AppPraL from the district court for Douglas county: 
WILLIs G. Sears, Juper. Affirmed. 


Charles W. Haller and Byron G. ‘Burbank, for appel- 
lant. 


E. W. Simeral, contra. 


Morrissey, C. J. 

Plaintiff was engaged in the automobile business in the 
city of Omaha, and had in his employ Fred ©. Hill, his 
brother-in-law, and, being desirous of taking the agency for 
the cars built by the Henry Motor Company without hav- 
ing his name appear in the contract, Hill, acting for plain- 
tiff, entered into a written contract with the motor car 
company for the sale of that company’s cars. By the terms 
of this contract the dealer was to pay freight and all cost 
of transportation from the factory at Muskegon, Michi- 
gan, to Omaha, and it was provided that the title and own- 
ership in the cars should remain in the motor car company 
until the purchase price was paid in full. The dealer con- 
tracted for not less than 50 cars. The contract recites that 
the sum of $200 was paid the manufacturer at the time the 
contract was made to apply on the first shipment. The 
plaintiff’s testimony fixes the amount at $300, and this is 
not disputed. On May 3, 1910, three motor cars were 
shipped to Hill, and on May 24, 1910, another shipment 
of three motor cars was made. On each of these dates a 
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draft for the purchase price was drawn by the manufac- 
turer on Hill, and the bills of lading were assigned and 
delivered to the bank, and these drafts were cashed by the 
National Lumberman’s Bank of Muskegon, Michigan. The 
drafts with bills of lading attached were forwarded to the 
First National Bank of Omaha, and payment was de- 
manded of Hill. He failed to make payment, and the six 
automobiles, loaded in two freight cars, stood on the tracks 
from about June 1 until about August 1, when Mr. De- 
Mange, an attorney for the motor car company, went to 
Omaha and made arrangements with Huffman, who now 
says that he is the assignee of Hill, but admits that the 
original contract was really made for his benefit, under 
which Huffman paid the freight, demurrage, cartage, etc., 
and on an order from the National Lumberman’s Bank 
to the First National Bank of Omaha the motor cars were 
placed in storage in a warehouse, and the warehouseman 
gave his receipt for the motor cars to the First National 
Bank, as agent of the National Lumberman’s Bank, and 
an arrangement was made whereby Huffman might re- 
deem any one of the cars by paying one-sixth of the total 
sum of the drafts. Huffman subsequently took out one of 
the cars and paid the proper amount on the draft. The 
other cars remaining unsold, four of them were later 
shipped to Kansas City, Huffman assisting in making the 
shipment. The sixth and last car being ordered shipped to 
Kansas City, Huffman caused an attachment to be levied 
thereon to cover the $300 deposit which had been made, and 
the freight, demurrage, etc. Service was never had upon 
the motor car company, but the National Lumberman’s 
Bank intervened, and filed an answer setting up its claim 
under the drafts with bills of lading attached. The cause 
was tried in the county court, and the parties stipulated 
“that the right of possession to said motor car be tried in 
this action without the necessity of resorting to other ac- 
tions, possessory or otherwise.” The court found that at 
the commencement of the action the intervener, the Na- 
tional Lumberman’s Bank, was the owner of the property 
and entitled to its possession. An appeal was taken to 
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the district court, where the same issue was tried to the 
court, with a finding and judgment in favor of the inter- 
vener, and plaintiff appeals. 

The only issue is between plaintiff and the National 
Lumberman’s Bank, and that is: The right to the posses- 
sion of the car attached. The original contract made by 
Hill, in whose place Huffman stands, expressly provided 
that the ownership of -the property should remain in the 
manufacturer until the dealer had paid therefor in fuJl. It 
is clear, then, that at the time these automobiles were 
loaded in Muskegon, and the drafts drawn on the consignee 
with the bills of lading attached, the ownership was in the 
manufacturer. The indorsement and delivery of these bills 
of lading to the bank was in effect a delivery of the property 
(6 Cyc. 426; 4 R. C. L. 34, 35, 36), and the possession thus 
secured never passed from the bank. Under the contract 
of agency, plaintiff was bound to pay the freight, demur- 
rage, etc. His deposit of $300 was not such a payment on 
these cars as entitled him to their possession. DeMange 
was not the agent of the bank, but was the agent of the 
manufacturer. The National Lumberman’s Bank selected 
its own agent, the First National Bank of Omaha, and its 
telegraphic direction, which we find in the record, directed 
that it accept warehouse receipts for the six automobiles 
running to the bank in Omaha, as agent for the interven- 
ing bank, with receipts so arranged that the dealer might 
take out a car by paying the proportionate amount of the 
drafts. Huffman was bound to take notice of the interest 
of the National Lumberman’s Bank at the time he claims 
he was dealing with DeMange, because the bills of lading 
were attached to the drafts, which were payable to the in- 
tervening bank, and the bank’s interest and right of pos- 
session was apparent. While it is contended by Huffman 
that the cars were not according to the contract, and by 
the bank that Hill was unable to raise the money to meet 
the drafts, we are not called upon to decide any question 
between Huffman and the motor car company, for that 
company is not in court. The warehouse receipts, based 
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as they are upon the bills of lading, carry with them the 
right of possession. 
No error is found in the record, and the judgment is 
AFFIRMED. 


Rosp, Sep¢wick and Hamer, JJ., not sitting. 


Lucy E. DRoLLINGER, APPELLEE, Vv. Hastines & NortH- 
WESTERN RAILROAD COMPANY, APPELLANT. 


FILep June 18, 1915. No. 18155. 


1. Eminent Domain: AsceRTAINMENT OF DAMAGES: VIEW OF PREMISES. 
Upon a trial to determine the compensation to be awarded a land- 
owner, where a railroad company exercises the right of eminent 
domain in crossing his farm, it is proper for the trial court to 
permit the jury to view the premises, and to take into account the 
result of their observations, and make it, in connection with the 
other evidence, the basis of their verdict. 


: DimecTIon or Court. The language of the 
court in sending the jury to inspect the premises, set out in the 
opinion, held, a substantial compliance with the statute. 


APPEAL from the district court for Adams county: 
Harry S. DUNGAN, JupGE. Affirmed. 


John M. Ragan and Nelson H. Loomis, for appellant. 
J. W. James and James HE. Addie, contra. 


Morrissey, C. J. : 

The Hasting & Northwestern Railroad Company, desir- 
ing to build a railroad across a quarter-section of land 
owned by plaintiff, instituted condemnation proceedings 
in the county court of Adams county. From an award by 
appraisers, duly appointed, an appeal was prosecuted to 
the district court, where the cause was tried to a jury, and 
a judgment entered in favor of the plaintiff in the sum of 
$3,853.50. The railroad company has appealed, and its 
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assignments of error will be taken up in the order pre- 
sented in its brief. 

The jury viewed the premises, and were, under an in- 
struction by the court, permitted, in making up their 
verdict, to take into consideration the knowledge thus 
gained. Appellant says this was a violation of section 
3, art. I of the Constitution of this state, and in contra- 
vention of section 1 of the fourteenth amendment to the 
Constitution of the United States, saying: “When the jury 
took into consideration the facts that came to their knowl- 
edge from this view of the premises, and treated them as 
evidence, the trial judge could not act understandingly in 
determining whether the verdict should be set aside, and 
upon appeal only a part of the evidence can be embodied in 
the bill of exceptions, and thus this court has only a part 
of the evidence before it.” 

Rey. St. 1913, sec. 7847, provides for such view in the 
discretion of the court, and in Chicago, R. I. & P. R. Co. 
v. Farwell, 59 Neb. 544, this court held: “The view of the 
locus in quo by the jury is evidence, and not merely a 
means of enabling the jury better to construe and apply 
the evidence adduced in court.” Upon rehearing (60 Neb. 
322) this rule was adhered to, and in discussing the ques- 
tion Judge Sullivan, speaking for the court, said: “This 
is the rational rule; by its adoption a fact is recognized 
and a fiction abolished. In whatever capacity men act they 
will not reject the evidence of their own senses; and it is 
futile and almost foolish to direct them to do so. The 
human mind has its limitations; and neither faith in hu- 
man testimony nor cautionary instructions from the pre- 
siding judge will make jurors accept as true what their 
own senses assure them is false. This is so plain a fact 
that courts have little excuse for feigning ignorance of 
it.” We find no reason for departing from the rule here- 
tofore laid down, or differing from the reasoning of the 
learned judge quoted. 

It is next urged that the trial court did not observe 
the provisions of the Code in sending the jury to view the 
property, in that, while the statute provides that the jury 
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shall be conducted in a body, the jury went in different 
conveyances, and it is alleged that no person was ap- 
pointed by the court to show the jury the premises, nor 
were they cautioned against forming or expressing an opin- 
ion until the cause was finally submitted to them. A re- 
viewing court would be captious indeed in finding it error 
to permit the use of more than one vehicle in conveying 
the jury. The court told the jury they would be permitted 
to go with the sheriff, and in his charge, to view the prem- 
ises; that conveyances would be furnished for them; that 
during the time they were out they should not talk to any- 
body about the matter nor permit others to talk to them. 
He said: “Of course, this property will have to be pointed 
out to you, but I suppose the sheriff knows where this 
property is. * * * You go over there and look it over 
together, and keep your eyes open, but do not discuss it 
among yourselves.” This was a substantial compliance 
with the statute, and, if defendant desired the court to 
give a fuller and clearer admonition to the jury, it was its 
duty to have made the proper request at the time. 

Finally, it is said that the verdict is excessive, and is 
not supported by sufficient evidence. All of the testimony 
shows that this was a valuable farm. Witnesses for the 
defendant as well as for the plaintiff place the value at 
from $115 to $130 an acre prior to the time of this ap- 
propriation. 5.86 acres were taken for the railroad right 
of way, and the farm was left in two triangular pieces. 
Disinterested witnesses with long experience in the real 
estate business, who have lived in the city of Hastings for a 
great many years, have placed the damages much higher 
than the sum awarded by the jury. It is true that wit- 
nesses for defendant have placed the damage somewhat 
lower, although one of defendant’s witnesses makes the 
amount only $30 lower than that awarded by the jury. 
Taking the record as a whole, the verdict seems to be sus- 
tained by a preponderance of the evidence. 

The proceedings are without error, and the judgment is 

AFFIRMED. 

BARNES, Fawcett and Hamer, JJ., not sitting. 
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MARSH-BURKH COMPANY, APPELLEE, V. J. H. Yosr, 
APPELLANT. 


Firep June 18, 1915. No. 18106. 


1. Monopolies: RESTRAINT oF TRADE: ILLEGAL COMBINATION. A com- 
bination or conspiracy between two or more persons against any 
person, firm or corporation to prevent competition in business in 
this state, which is carried into effect, is a violation of the pro- 
visions of chapter 45, Rev. St. 1913, commonly called the “Jun- 
kin Act.” 


: Lyasriity. An overt act in furtherance of an illegal com- 
bination to create a monopoly and stifle competition in business, 
resulting in injury to a third person, is actionable, and the members 
of the combination are liable to the injured person for all dam- 
ages proximately flowing from their illegal conduct. 


3. Conspiracy: Proor. A conspiracy need not be established by direct 
evidence of the acts charged, but may, and generally must be, 
proved by a number of indefinite acts, conditions and circum- 
stances, which vary according to the purpose to be accomplished. 
If it be*proved that defendants, by their acts, pursued the same 
object, although by different means, one performing one part and 
another another part, with a view to the attainment of the same 
object, the jury will be justified in the conclusion that they were 
engaged in a conspiracy to effect that object. 


: EvipeNce: ADMISSIBILITY. Where an unlawful conspiracy 
or combination is established, everything said, written or done by 
either of the conspirators in the execution or furtherance of the 
common purpose is deemed to have been said, done or written by 
every one of them, and may be proved against each and all of 
them. 


5. Instructions examined and found to contain no reversible error. 


6. Conspiracy: Damacrs. Where the business of a coal company, 
owning a plant of the estimated value of $20,000, exclusive of real 
estate, shown to have been making a profit of $13,000 a year is 
destroyed by the unlawful acts of a combination to prevent com- 
petition, a judgment for $23,000 damages is not excessive. 


7. Quere. The constitutionality of that part of the Junkin Act pro- 
viding for a recovery in excess of compensatory damages is not 
determined. 
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APPEAL from the district court for Lancaster county: 
WIuLarp E. Stewart, JUDGE. A/firmed. 


Hall & Bishop and Mahoney & Kennedy, for appellant. 
E. C. Strode and M. V. Beghtol, contra. 


BARNES, J. 


The Marsh-Burke Company, a corporation, brought this 
action against J. H. Yost, Herbert L. Laird, and Henry M. 
Boyer, under the provisions of article VIII, ch. 45, Rev. St. 
1913, entitled “Unlawful Restraint of Trade,” commonly 
called the “Junkin Act,” to recover damages which it al- 
leged it had sustained by reason of a conspiracy of the par- 
ties above named to drive the plaintiff out of the business 
of selling coal in the city of Lincoln and parts of the states 
of Nebraska, Kansas, and South Dakota. 

The petition alleged, in substance, that, for nine years 
next before the commencement of the action, plaintiff had 
been a corporation engaged in the business of selling coal 
at retail and wholesale in the city of Lincoln and through- 
out the states of Nebraska, South Dakota and Kansas; that 
defendant J. H. Yost, a resident of Lincoln, was engaged 
in conducting a line of 30 or more lumber and coal yards 
in various towns in the state of Nebraska; that defendant 
sells at retail large quantities of coal, and at all times has 
been engaged in the active management of his said yards; 
that Herbert L. Laird is the secretary of the Western Coal 
Dealers’ Association, and that Henry M. Boyer is the di- 
vision sales agent and territorial manager of the McAlles- 
ter Fuel Company of Oklahoma, and has the exclusive 
charge of placing agencies for a brand of fuel known by 
the trade-name of Bernice coal; that plaintiff, since 1904, 
had the exclusive agency for the sale of Bernice coal in 
and about the city of Lincoln up to and until the 28th day 
of October, 1911, and had at all times purchased that brand 
of coal from the McAllester Fuel Company through the 
defendant Boyer; that, during the time from 1904 to Octo- 
ber 28, 1911, the plaintiff had expended large sums of 
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money in the employment of solicitors and in advertising 
said coal and in extending its sale throughout the said city 
of Lincoln and vicinity, and had built up a large retail 
trade for the sale of Bernice coal, amounting to over 
$100,000 a year. In addition to retailing coal in Lincoln, 
the plaintiff, in April, 1911, and subsequently thereto, was 
engaged in selling coal direct to consumers outside of the 
city of Lincoln and throughout South Dakota, Kansas, and 
Nebraska at wholesale prices and in car-load lots by means 
of circulars and letters, and its business in said outside 
territory had increased to an average of from $4,000 to 
$5,000 a week; that defendant Yost was a large dealer in 
coal at his yards in Nebraska, and by plaintifi’s sales to 
consumers in car-load lots at wholesale prices the defend- 
ant Yost became angry and displeased, and claimed that 
plaintiff had interfered with his business and profits in his 
territory and principalities, that plaintiff was violating 
the prescribed rules and practices of the members of the 
coal dealers’ association, and called upon the plaintiff and 
sought to induce it to desist from continuing its sales 
to consumers in car-load lots at wholesale prices; that 
plaintiff refused to discontinue its said business; that 
thereupon defendant Yost persuaded and induced defend- 
ants Laird and Boyer to enter into a combination against 
the plaintiff to injure its credit and refuse to sell it any 
coal, and to ruin its business and put a stop to the plain- 
tiff’s competition with defendant Yost in selling coal, and 
to that end took steps by which Yost induced the defend- 
ant Boyer to cancel the agency of the plaintiff for the sale 
of Bernice coal, and persuaded the defendant Laird to stop 
other wholesalers of coal doing business in Chicago and 
at other points from selling coal to plaintiff; that defend- 
auts carried out the agreement and combination, and plain- 
tiff was unable to purchase any coal with which to carry on 
its business, and was thereby driven from business, and 
its trade was entirely ruined and destroyed; that defend- 
ant Yost made statements derogatory to plaintiff’s credit, 
to its damage in the sum of $95,000, for which amount 
plaintiff prayed judgment. 
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Summons was personally served on the defendant Yost, 
but defendants Baird and Boyer, being nonresidents of this 
state, could not be served, and the trial proceeded against 
Yost alone. 

There was a motion to make the plaintiff’s petition more 
definite and certain, which was sustained in part. The 
plaintifc complied, and thereupon a demurrer to the peti- 
tion was filed, which was overruled, and the defendant an- 
swered by a ceneral denial. Trial to a jury in the district 
court for Lancaster county resulted in a verdict for plain- 
tiff for $38,000. On the hearing of the motion for a new 
trial, plaintiff was required to remit all of the verdict ex- 
cept $23,000. The motion was then overruled, judgment 
was rendered on the verdict, and the defendant has ap- 
pealed. The plaintiff has also perfected a cross-appeal. 

It is contended by defendant that the evidence does not 
show any conspiracy in restraint of trade on the part of 
any of the defendants, and that therefore there was no 
violation of the Junkin Act. As we view the record, it 
shows that Yost, Laird and Boyer sought one common end, 
which was to compel plaintiff to cease the business of sell- 
ing coal to consumers in car-load lots at wholesale prices 
in the territory in which Yost was conducting his lumber 
and coal yards. 

The oral testimony and the deposition evidence com- 
prises more than 500 pages, and it is impossible to refer 
to the whole of it in the space alloted to this opinion. The 
substance of the evidence is that plaintiff’s agency for the 
sale of Bernice coal was the most valuable one in the whole 
state. It had extensively advertised its business in the 
newspapers and by electric signs since 1904, until the 
Marsh-Burke Company and Bernice coal had become widely 
known and associated together. A business had been es- 
tablished of such proportions that it was later divided 
among five other dealers. It was shown that, if plaintiff’s 
agency for that particular brand of coal was canceled, its 
business would tbe crippled and its credit impaired, not only 
because it had not been able to hold the agency, but be- 
cause the plaintiff’s income from its specialty would be 
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greatly lessened. When Yost discovered that plaintiff was 
buying coal in car-load lots and selling it to customers at 
wholesale prices in his so-called territory, he immediately 
diverted two cars of Bernice coal from his Grand Island 
shipment to Lincoln and advertised it for sale to consum- 
ers at wholesale prices in that city. This immediately 
brought Boyer and his sales agent, Fitzgerald, to Lincoln 
to see defendant Yost. In an interview with him at that 
time the following conversation, in substance, took place, 
according to the testimony of Mr. Fitzgerald. We went to 
see Mr. Yost, as we were expected to protect Burke’s ageucy 
in this city. Yost said Burke was shipping coal into his 
towns. He did not claim that Burke was shipping Bernice 
coal, which Boyer furnished him, to those points. We 
talked to Mr. Yost about Burke shipping coal out into his 
towns. I had seen Yost’s ad in the paper. We were only in- 
terested so far as the sale of our own coal was concerned. 
Mr. Yost was selling Bernice coal in Hastings and Grand 
Island. So far as I know, Mr. Burke had never consigned 
a car of Bernice coal out of Lincoln. We did not permit 
him to do that. We asked Burke not to do so, and he said 
he would not. We had taken no action in the matter until 
we came to Lincoln. 

The defendant Yost testified that Mr. Boyer called on 
him about October 20, 1911. His testimony was as fol- 
lows: “Mr. Fitzgerald and Mr. Boyer came to our office. 
Q. In the First National Bank building? A. Yes, sir. 
Q. About what time of day? A. Well, I should judge 
about 10, 9 to 10 o’clock in the morning. * * * The 
first thing he said—he says: ‘These two cars of Bernice 
coal that I had ordered of him, for Grand Island, and I 
diverted them to Lincoln.’ I says: ‘Yes, sir.” He says: 
‘What did you do that for? Mr. Burke has the exclusive 
agency here, and we don’t allow anybody, and don’t ship 
any coal in here as long as Burke has got the agency.’ 
* * * T told him that we were in a scrap, and I wanted 
as much ammunition as I could get to fight to protect 
my own interests. He gave me a little roasting for doing 
that, and stayed about 10 or 15 minutes, and then they 
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went on. * * * Q,. When you diverted the shipment 
of the Bernice coal, you knew the Marsh-Burke Company 
had the exclusive agency for the sale of the Bernice coal 
in the city of Lincoln? A. Yes, sir. * * * They would 
not probably ship it to me direct in Lincoln. * * #* 
They probably would not permit it.” 

Mr. Boyer testified: “The Marsh-Burke people had the 
agency for our Bernice coal at Lincoln, a very popular 
coal, too, and it was possibly thought on that account that 
I might have some influence in the matter. Q. The McAl- 
lester Fuel Company furnished and supplied for the Ne- 
braska territory a very large amount of coal, not only in 
Lincoln, but throughout the state, didn’t they? A. We 
had a pretty good tonnage in Nebraska. Q. So that you 
were sort of in the situation of being compelled to take a 
hand in that matter, in order to protect your own busi- 
ness? A. I was forced into it. * * * Q. On the one 
hand, was the demand from Mr. Yost that you make the 
Marsh-Burke Company stop the sale of coal on mail or- 
ders, or suffer the displeasure of Mr. Yost, and dealers of 
coal out in the state; and, on the other hand, if the Marsh- 
Burke Company took offense, you would suffer their dis- 
pleasure in the sale of coal in the city of Lincoln through 
that agency? * * * A. Well, I was placed in the posi- 
tion where the best I got was the worst of it. * * * As 
I understood, Mr. Yost’s position was that the Marsh- 
Burke people were shipping coal to the consumer in towns 
at which he was located, and naturally that interfered with 
his business in those towns. * * * He wanted me to see 
if I could get them to stop it. * * * He wanted me to 
cancel my agency with them for Bernice coal. * * * 
It would seriously embarrass their retail business in 
Lincoln. Q. And put them out of business, wouldn’t it? 
A. I don’t know that he said that. Q. That was what you 
inferred from what he said, that it would break them, 
didn’t you, and put them out of business? * * * I knew 
that if I continued selling to the Marsh-Burke people in 
Lincoln that I would be advertised all over the state of 
Nebraska as doing business with a mail order concern, and 


VoL. 98] JANUARY TERM, 1915. 529 
Marsh-Burke Co. v. Yost. 


as the result of that I knew that the business of the legiti- 
mate coal] dealers in Lincoln, I mean, in Nebraska, would 
be lost to a very large extent to my company. Q. Did 
anything that Mr. Yost said call your attention to the fact 
that you would be advertised as furnishing coal to a 
mail order concern? A. I knew what would happen to 
me.” The result of this and other conferences between 
Boyer and defendant Yost was the canceling of the Bernice 
agency held by the Marsh-Burke Company. 

It appears that Mr. Laird’s assistance was a matter 
which could not be handled as easily as the Boyer affair; 
that there would be only one way in which he could be 
brought into the matter, other than by securing his volun- 
tary assent to the scheme, and that would be to make an 
association matter out of it, by making it a trade matter 
in which, by virtue of Laird’s employment as secretary 
of the Northwestern Coal Dealers’ Association, he would 
be compelled to enter into the combination. There seems 
to be no direct evidence as to the way in which Mr. Laird 
became one of the conspirators, although there seems to 
be ample evidence as to his participation in it. It appears 
that the trade war in Lincoln was instigated and fathered 
by Yost for the purpose of withdrawing the plaintiff from 
the mail order business. It would not seem to make much 
difference whether Laird conspired for trade reasons, for 
personal reasons, for malicious reasons, or for no reasons 
at all. The fact remains that he did, in pursuance of his 
conferences with Boyer and Yost, cause the members of 
the Northwestern Coal Dealers’ Association to cease selling 
coal to the Marsh-Burke Company. The plaintiff called 
upon Mr. Laird at his office in Chicago to protest against 
that action. Burke testified that Laird said that, as long 
as plaintiff remained in the mail order business, he would 
continue to distribute information to dealers, miners, 
wholesalers, and producers that plaintiff was in the mail 
order business, and that those men who sold the plaintiff 
coal could not expect to enjoy the trade of others as long 
as they did so. Laird testified that he told Burke what 
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would happen to him in Lincoln when mention was made 
of the advertising in trade journals to his discredit. The 
testimony shows that Laird told the plaintiff that Yost 
was making a great deal of money; that he was powerful 
and influential, and that plaintiff could not withstand his 
opposition; that he (Laird) had a fund of $2,000,000 for 
the purpose of stopping the mail order business. It seems 
that Laird’s influence was powerful enough to meet the 
demands made by Mr. Yost—that plaintiff should be made 
to stop the mail order business. It is apparent that it was 
enough for Laird to explain his mission when he took up 
the question with the different coal companies belonging 
to his association that they were on the list as doing busi- 
ness With the plaintiff. Laird had behind him the whole 
power of the organization called the Northwestern Coal 
Dealers’ Association, and, at the demand of Yost, he used 
that power to such an extent that the plaintiff was unable 
to purchase coal from any member of the association. It 
appears that interviews were had with the other coal deal- 
ers in the city of Lincoln, with a view to induce them to 
use their influence in stopping the mail order business of 
the plaintiff. There is also some evidence in the record 
tending to show that Yost took certain steps to injure the 
credit of the plaintiff. Several interviews were had be- 
tween Yost, the other coal dealers in the city of Lincoln, 
and Laird and Boyer, the result of which was to practically 
put the plaintiff out of the coal business. 

In 5 R. C. L. (Conspiracy) sec. 37, p. 1088, it is said: 
“Conspiracies need not be established by direct evidence 
of the acts charged, but may, and generally must be, 
proved by a number of indefinite acts, conditions and cir- 
cumstances which wary according to the purposes to be 
accomplished. The very existence of a conspiracy is gen- 
erally a matter of inference deduced from certain acts of 
the persons accused, done in pursuance of an apparently 
criminal or unlawful purpose in common between them. 
The existence of the agreement or joint assent of the minds 
need not be proved directly. It may be inferred by the jury 
from other facts proved. It is not necessary to prove that 
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the defendants came together and actually agreed in terms 
to have the unlawful purpose, and to pursue it by common 
means. If it be proved that the defendants pursued by 
their acts the same object, often by the same means, one 
performing one part and another another part of the same 
so as to.complete it, with a view to the attainment of that 
same object, the jury will be justified in the conclusion 
that they were engaged in a conspiracy to effect that ob- 
ject. If, therefore, one concurs in a conspiracy, no proof 
of agreement to concur is necessary in order to make him 
guilty.” Spies v. People, 122 Tl. 1, 3 Am. St. Rep. 320, 
482; Commonwealth v. Gillespie, T Serg. & Rawls (Pa.) 
469; Ha parte Rogers, 10 Tex. App. 655, 38 Am. Rep. 654; 
Rea v. Brisac, 4 Hast (Eng.) 164; Wartin v. State, 89 Ala. 
115, 18 Am. St. Rep. 91; Ferguson v. State, 134 Ala. 63, 
92 Am. St. Rep. 17, and note; Franklin Union v. People, 
220 Ill. 355, 4 L. R. A. n. s. 1001; Kelley v. People, 55.N. 
Y. 565; People v. Flack, 125 N. Y. 324, 11 L. R. A. 807; 
Gibson v. State, 89 Ala. 121; People v. Lawrence, 143 Cal. 
148, 68 L. R. A. 198; Garland v. State, 112 Md. 88; State 
v. Ryan, 47 Or. 338. 

“While a combination of dealers, containing no elements 
of an intent to restrain trade for the purpose of greed or 
profit, or of malice, is not an unlawful conspiracy, yet an 
overt act in furtherance of an illegal combination to create 
a monopoly and stifle competition in business, resulting 
in injury to a third person, is actionable, and the mem- 
bers of the combination are liable to the injured person 
for all damages proximately flowing from their illegal con- 
duct.” 5 RB. C. L. (Conspiracy) sec. 44, p. 1095. Hmploy- 
ing Printers Club v. Doctor Blosser Co., 122 Ga. 509, 106 
Am. St. Rep. 187, 69 L. R. A. 90; Klingel’s Pharmacy v. 
Sharp & Dohme, 104 Md. 218, 118 Am. St. Rep. 399, 7 L. 
R. A. n. s. 976. 

We therefore conclude that the evidence was sufficient 
to warrant the jury in finding that Yost, together with 
Boyer and Laird, were guilty of a combination in restraint 
of trade, and its result was injury to the plaintiff in its 
business as coal dealers. 
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Section 4045, Rev. St. 1913, provides, among other 
things: “Every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or com- 
merce, within this state, is hereby declared to be illegal. 
Every person who shall make any such contract or engage 
in any such combination or conspiracy shall be deemed 
guilty of a misdemeanor.” Section 4046, provides: “Every 
person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, 
to monopolize any part of the trade or commerce, within 
this state, shall be deemed guilty of a misdemeanor.” By 
section 4062 it is provided: “Any person who shall be in- 
jured in his business or property by any other person or 
persons by reason of anything forbidden or declared to be 
unlawful by this article may sue therefor in any court of 
record in this state, in the county in which the defendant 
or defendants reside or are found, without respect to the 
amount in controversy, and shall recover threefold the 
damages by him sustained and the costs of suit, including 
a reasonable attorney’s fee.” 

It seems clear to us that the acts of Yost, performed in 
conjunction with those of Boyer and Laird, amounted to 
a violation of the provisions of the Junkin Act, and con- 
stituted a restraint of trade and commerce within this 
state. Farley v. Peebles, 50 Neb. 723; Cleland v. Ander- 
son, 66 Neb. 252; State v. Adams Lumber Co., 81 Neb. 392. 

The Junkin Act declares the public policy of this state 
toward monopolies and combinations in restraint of trade. 
The sweeping character of the provisions of the act and 
the penalties provided for its violation evidence the at- 
titude of the people of the state toward an attempt on the 
part of one man or any group of men to gain for them- 
selves an advantage in trade or commerce by so manipu- 
lating affairs that they may stifle competition or regulate 
prices; and we are of opinion that for the acts of the de- 
fendant plaintiff was entitled to compensatory damages. 
This brings us to the consideration of the amount of its 
damages. It must be conceded, as claimed by the defend- 
ant, that the measire of damages for the interruption or 
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destruction of a going concern is the loss of profits proved 
to a reasonable certainty. The plaintiff was a going con- 
cern with a constantly increasing business. Its books, to- 
gether with a compilation of the same, were introduced in 
evidence. They showed plaintiff’s profits for the years 1907- 
1911, inclusive, on Bernice coal alone, to be from $539.50, 
the first year, to $2,502.06, the last year. On other coal 
plaintiff showed a profit as follows: 1907, $3,539; 1908, 
$4,361; 1909, $4,141; 1910, $3,819—this without including 
the odd cents. On plaintiff’s mail order business it made 
a profit in 1911 of $10,800, and a total profit in the year 
1911 on all coal sold of $13,995.72. 

At the time when the defendant made the attack on 
plaintiff’s business it owned 12 wagons, 22 horses, and a 
suitable equipment for the delivery of coal to its custom- 
ers in Lincoln. It owned yards near the tracks of the 
Rock Island railroad, and had an office equipped to do a 
general coal business. The value of its plant was shown to 
be $20,000, exclusive of real estate. Its business had been 
skilfully managed by A. F. Burke, and had steadily in- 
creased. from year to year. The evidence showed that, in 
less than a year after defendants commenced the attack, 
the business was completely ruined, and the company was 
unable to purchase coal in any considerable quantities from 
any wholesale dealers. This was the penalty exacted by 
defendant Yost, with the aid of Boyer and Laird, for the 
competition which plaintiff created in the territory which 
Yost claimed as his own. 

The jury returned a verdict in plaintiff’s favor for 
$38,000, on which the court rendered judgment. On a mo- 
tion for a new trial plaintiff’s recovery was reduced to 
$23,000, and for that amount the court finally rendered a 
judgment against the defendant Yost. A careful examina- 
tion of the evidence has satisfied us that the judgment is 
not excessive. The attack on plaintiff’s business made by 
Yost, Boyer and Laird having been sufficiently shown, de- 
fendant’s objections to the evidence were without merit. 
The instructions given by the court and those tendered by 
the defendant, which were adopted and given in substance, 
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show that the case was properly submitted to the jury, and 
defendant’s exceptions on the question of instructions were 
properly overruled. 

By its cross-appeal plaintiff contends that the district 
court erred in refusing to render a judgment in its favor for 
triple damages. It must be observed that the plaintiff, by its 
petition, prayed only for compensatory damages. No claim 
was made in any of the pleadings or proceedings at any 
time for triple damages, as provided by section 4062 of 
the Junkin Act, until after the trial court had rendered iis 
judgment on the verdict. The case appears to have been 
tried and submitted to the jury on the theory that plain- 
tiff should recover only compensation for the injuries it 
had sustained by defendant’s unlawful acts. It would 
also seem that plaintiff, by filing its remittitur of $15,000, 
and asking the court to render a judgment for $23,000, was 
not thereafter in a position to require the court to triple 
the amount of the judgment. We therefore consider that 
we are not required to pass on that question, and we de- 
cline, in this case, to determine the validity or constitu- 
tionality of that provision of the statutes. 

As we view the record, it contains no reversible error, 
and the judgment of the district court is 

AFFIRMED. 

Hamer, J., not sitting. 


SEDGWICcK, J., dissenting. 

This is a very interesting case and very important, not 
only in the amount involved, but in the novel questions 
presented. The evidence shows that there are two classes 
of dealers in coal and lumber. Some dealers establish a 
yard and office in a town, keep a stock of coal, pay taxes on 
their property, and sell the coal out to consumers at retail. 
The other class of dealers do what is commonly called a 
mail order business. They maintain no yards and do not 
keep a stock of coal, but take orders, and then fill those 
orders by buying and having the coal shipped directly to 
their patrons. There is rivalry and hostility between these 
two classes of dealers, so much so that mine-owners who 
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sell to mail order houses are not able to sell to what are 
called the regular dealers. The evidence shows that the 
plaintiff had coal yards in Lincoln and sold here at retail 
pices; those prices being sufficient to pay local expenses, 
taxes, insurance, and presumably a reasonable profit. The 
plaintiff also began doing a mail order business in the 
towns where the defendant had yards and was selling at 
retail. The defendant objected to this and tried to stop it. 
Was that in itself wrong? This is an important question, 
because it is common, as we all know, for regular dealers 
in all lines to object to mail order business and to try to 
persuade their customers not to deal with mail order 
houses. Are they violating the law when they do so? This 
question is not answered by the opinion. The defendant, 
in retaliation, began doing a mail order business in Lin- 
coln. Was that unlawful? Of course, if it was unlawful 
for the defendant to do a mail order business in Lincoln, 
it was unlawful for the plaintiff to do a mail order busi- 
ness in the towns where the defendant had yards; and 
therefore if the defendant was wrong in starting a mail 
order business in Lincoln, and it would injure the plain- 
tiff by interfering with its mail order business, that is, if it 
was only done to stop the plaintiff from carrying on its 
mail order business, could the plaintiff complain and re- 
cover damages from the defendant because the defendant 
was doing just what the plaintiff had before started to 
do? 

The evidence shows that there was an association of coal 
dealers. The defendant, it appears, had belonged to this 
association, but did not at the times complained of in this 
case. One of the functions of this association is to keep 
the coal dealers posted as to what is going on. The mine- 
owners cannot Sell to the mail order men and the regular 
dealers at the same time, because the regular dealers will 
not buy of one who is selling to a mail order man. The 
association informs the mine-owners who are mail order 
men and who are regular dealers. The opinion does not 
say whether this is wrong; but as the defendant was not a 
member of the association at the time, and there is no evi- 
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dence that he participated in notifying the mine-owners as 
to who were mail order men, I suppose it makes no differ- 
ence in this case whether the association was doing wrong 
or not. When the defendant commenced in retaliation do- 
ing a mail order business in Lincoln, it created a great 
furor among the dealers here. They notified their associa- 
tion, and they had meetings and sent out and called the 
defendant in to one of their meetings and questioned him, 
and he informed them he was doing it in retaliation; that 
he had the same right to do a mail order business in Lin- 
coln that the plaintiff had to do the same kind of business 
in towns where his yards were located. Of course, the de- 
fendant knew that this would force the dealers here and the 
association to take the matter up with the plaintiff, and 
the defendant did it for the purpose of stopping the plain- 
tiff from doing a mail order business in towns where his 
yards were located; that is, by introducing the mail order 
business into Lincoln and other places, he would start up 
such a disturbance that the parties interested would labor 
with the plaintiff and probably stop it from doing a mail 
order business in towns where the defendant’s yards were 
located. Was that a conspiracy? Was the defendant 
wrong in so doing? The opinion does not answer this ques- 
tion. Does the evidence show directly or by circumstance 
that the defendant agreed with anybody to do any specific 
act or thing that would compel or induce the plaintiff to 
stop its mail order business? If the defendant did so 
agree with anybody, would that be a conspiracy, within the 
meaning of the law? The opinion does not answer this 
question either. 

There does not seem to be any evidence that any one 
objected to plaintiff’s retail business in Lincoln. No ob- 
jection was made against plaintiff as a “regular dealer.” 
It was plaintiff’s mail order business that made the trou- 
ble. It seems that, as business was carried on in this state, 
one could not carry on a “regular” coal business, that is, 
maintain yards and sell at retail at such price as would 
warrant the use of the necessary capital, the payment of 
taxes, and those calls for local improvements that business 
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men must respond to in the towns where they live and 
their business is located, and at the same time do a mail 
order business in other towns of the state. The mine-own- 
ers who wanted the trade of the regular dealers could not 
sell to mail order men. If they did, they would lose their 
regular customers. While plaintiff confined its mail order 
business to towns in which the defendant maintained yards, 
no one but defendant would take notice of the fact. It 
was only necessary that the association should know that 
plaintiff was a mail order concern and was doing that sort 
of business in some towns, while in others it was professing 
to be a regular dealer and was selling at retail prices which 
would warrant the maintaining of yards for that purpose. 
As soon as this knowledge came to the association, the in- 
formation was passed along to mine-owners who were sell- 
ing to plaintiff, and those mine-owners who were selling to 
plaintiff, especially Mr. Boyer, soon let plaintiff know 
that the patronage of the regular dealers was preferred, 
and the mail order men could not buy from them. Is there 
evidence that Yost did more than to take the most effective 
means to make it known that plaintiff, while maintaining 
yards as a regular dealer, was becoming a mail order con- 
cern also? 

The opinion says: “AS we view the record, it shows that 
Yost, Laird and Boyer sought one common end, which was 
to compel plaintiff to cease the business of selling coal to 
consumers in car-load lots at wholesale prices in the terri- 
tory in which Yost was conducting his lumber and coal 
yards.” The opinion assumes that this would be a viola- 
tion of the Junkin Act, without directly saying so. 
“Sought one common end” is a mild way of stating a con- 
spiracy. If the “common end” was unlawful, it is very 
important to make that clear in a manner that we can 
stand by and enforce hereafter. The thing is so very com- 
mon in all parts of the state that there are few regular 
retail dealers in any line of business that are not directly 
interested in this view of the law. Has a regular retail 
dealer a right to try to stop a mail order business in the 
town where his property and interests are located? It 
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may be unlawful, but there is at present a difference of 
opinion on the subject throughout the state, and if that is. 
the gist of the claim for damages, as it seems from this 
opinion to be, we ought to make our position clear and 
unequivocal. Does the evidence quoted in the opinion 
prove that Yost did some unlawful act to prevent plain- 
tiff’s mail order business? What unlawful act did he do? 
The opinion does not specify. Boyer testified that Yost 
“wanted me to cancel my agency with them for Bernice 
coal.” No doubt, under the circumstances, Yost wanted 
him to do that, but how did Boyer find out that Yost 
wanted him to cancel plaintiff’s contract? Yost did not 
ask him to cancel it. Boyer knew from existing conditions 
that every regular retail dealer in the state would want 
him to cancel plaintiff’s contract if plaintiff. persisted in 
the mail order business. The evidence quoted in the opin- 
ion, instead of proving that Yost asked Boyer to cancel 
plaintiff’s contract, proves the contrary. “I knew that if 
I continued selling to the Marsh-Burke people in Lincoln 
that I would be advertised all over the state of Nebraska 
as doing business with a mail order concern, and as the 
result of that I knew that the business of the legitimate 
coal dealers in Lincoln, I mean, in Nebraska, would be 
lost to a very large extent to my company. Q. Did any- 
thing that Mr. Yost said call your attention to the fact that 
you would be advertised as furnishing coal to a mail or- 
der concern? A. I knew what would happen to me.” The 
fact that the association knew that he was selling to a 
mail order house would be enough to ruin his business in 
the state. Yost’s act in beginning a mail order business 
in Lincoln was enough to inform the association what was 
going on, and this seems to be all that the evidence quoted 
in the opinion shows that Yost did. 

It seems to me that the importance of the matter de- 
mands that the opinion should state specifically what pro- 
visions of the Junkin Act were violated, what unlawful 
means were used, what facts evidence .a conspiracy, and 
the evidence that proves that Yost entered into the conspir- 
acy and did unlawful things. 
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1. Appeal: Conriictinc Evipencre. The determination by the jury of 
controverted questions of fact, properly submitted on conflicting 
evidence, will not be disturbed on appeal unless clearly wrong. 


2. Bills and Notes: PAYMENT: INSTRUCTIONS. The trial court instructed 
the jury that, if they should find from the evidence that the live 
stock was taken by the plaintiff in full payment and satisfaction 
of the note, they should find for the defendants. Held, that the in- 
struction properly submitted the question of defendants’ theory 
of his defense to the jury. 


APPEAL from the district court for Red Willow county: 
Ernest B. Perry, Jupce. Affirmed. 


Ritchie & Wolff, for appellants. 


Livingston & Heinke, C. E. Eldred and S. R. Smith, con- 
tra. 


BARnes, J. 


This was an action to recover the balance due plaintiff 
on a promissory note, dated August 26, 1910, given by de- 
fendants Ingram and Shafer for the rent of a farm con- 
sisting of two sections of land in Red Willow county. The 
note was signed by defendant Porter as a surety. The pe- 
tition was in the usual form, and gave the defendants credit 
for $710, which was duly indorsed on the note. The prayer 
of the petition was for a judgment of $1,090, with interest. 
The defendants, by their answers, admitted the execution 
of the note in question, but its delivery was not admitted. 
The remainder of the answers are exceedingly voluminous, 
and will not be set forth in this opinion. It is sufficient 
to say that they alleged, in substance, that, in order to in- 
duce the defendants Ingram and Shafer to lease the farm 
and execute the note, plaintiff represented to the defend- 
ant Ingram that the farm was composed of good black soil, 


540 NEBRASKA REPORTS. [Vou. 98 


Yearsley v. Ingram. 


was productive, and one of the best farms in the county; 
that there were three wells on the farm, which produced.an 
abundance of water sufficient to properly water 400 head 
of cattle; that there were 150 acres in corn, which would 
produce 3,000 bushels, and that the wheat land on the 
farm had produced 15 bushels an acre; that they well 
knew the representations were false and untrue, and that 
Ingram and Shafer believed the same and relied upon 
them. It was further alleged that the farm did not pro- 
duce any corn for the year defendants rented it; that the 
wheat yield was only about two bushels an acre; and that 
the wells did not produce sufficient water to support 400 
head of cattle; that in September, 1911, defendant Ingram 
settled with plaintiff and left the premises and turned over 
to plaintiff live stock of the agreed value of $710, which 
was received by plaintiff in full payment and settlement 
of the note in suit. Plaintiff, by his reply, denied all of the 
allegations of the answer, and alleged that the live stock 
delivered to him by defendant Ingram was not taken in full 
payment of the note, but that the value thereof was to be 
indorsed thereon as part payment. On these issues the 
case was tried to a jury. A verdict was rendered for plain- 
tiff for the sum of $1,100, for which sum plaintiff had judg- 
ment, and the defendants have appealed. 

It is contended that the verdict is not sustained by the 
evidence. It appears that defendant Ingram visited the 
plaintiff at the farm in question on the 25th day of Au- 
gust, 1910, and after a cursory inspection agreed to lease 
it if his codefendant Shafer was satisfied. After returning 
to Indianola and talking with Shafer, Ingram called the 
plaintiff by telephone and told him to come in the next day 
to make the lease. Plaintiff went to Indianola on the fol- 
lowing day, and the lease and note were executed. At the 
same time defendant Ingram executed and delivered to 
plaintiff a chattel mortgage to secure the payment of the 
note, and defendant Shafer procured defendant Porter to 
sign the note as surety. By the terms of the lease, which 
was introduced in evidence, defeidants were to have the 
use of the farm from the 1st of March, 1911, to the 1st of 
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March, 1912. Shafer went to the farm in the latter part 
of November, 1910, and sowed part of the land to wheat, 
which he drilled in on the old wheat stubble without pre- 
vious plowing. On March 1, 1911, defendant Ingram moved 
onto the land. No testimony was introduced tending to 
show what amount of corn or wheat was produced on the 
farm in 1910, and, so far as those representations are con- 
cerned, there was a failure of proof. No testimony was 
introduced as to the number of acres of corn planted by 
defendants in 1911, but the wheat which Shafer sowed was 
shown to have produced about two bushels an acre. It 
appears that the farm was level and the soil was of the 
average quality and productiveness of land in that part of 
the country. Defendants testified that the wells did not pro- 
duce sufficient water to supply 400 head of stock, but ad- 
mitted that when they were kept clean they produced suffi- 
cient water. The testimony of plaintiff’s witnesses showed 
that the wells produced sufficient water to supply 400 head 
of stock when kept cleaned out, and that there was water 
in abundance running away from the wells during the pas- 
turing season. None of the representations set forth in 
defendant’s answers are found in the lease. The evidence 
on that question being conflicting, the verdict of the jury 
on that branch of the defense should not be disturbed. 
As to the alleged payment of the note in full by the 
delivery to the plaintiff of the live stock in question, de- 
fendant Ingram testified, in substance, to the statements 
contained in the answer. His testimony was denied by the 
plaintiff, and the memorandum written by Ingram himself, 
by which the live stock was turned over by the plaintiff, 
reads as follows: “This is to certify that I have sold to 
C. J. Yearsly the stock under morgage for $710 (seven 
hundred and ten) and privelege to run in pasture this 
fall. A. C. Ingram. Sept. 7, 1911.” The plaintiff testi- 
fied that the value of the live stock which defendant In- 
gram turned over to him was to be indorsed on the note 
as part payment, and positively stated that there was never 
any agreement that the stock should be taken in full pay- 
ment and satisfaction thereof. The indorsement on the 
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note itself showed that the $710 was received as part pay- 
ment. It follows that the verdict of the jury, so far as that 
question is concerned, should not be set aside. 

It is the contention of appellants that the court erred 
in not instructing the jury on the question of accord and 
satisfaction. That defense is not specifically pleaded in 
the answers. The record discloses, however, that the court, 
on its own motion, instructed the jury that, if they found 
from the evidence that the chattel property was turned 
over to the plaintiff at the agreed price of $710, and was 
to be taken by him in full settlement and payment of the 
note, they should find for the defendants. This was a fair 
submission of the defendants’ theory of their defense, and 
was as favorable to them as the pleadings and evidence 
would warrant. 

Defendants also set up a counterclaim for repairs. This 
was allowed by the jury, and, by a special finding, was 
deducted from the amount due on the note. 

An examination of the instructions and of the entire 
record satisfies us that it contains no reversible error, and 
the judgment of the district court is 

: AFFIRMED. 
Hamer, J., not sitting. 


King LUMBER COMPANY, APPELLANT, V. OMAHA STEEL 
CONSTRUCTION COMPANY ET AL., APPELLEES. 


FiLep June 18, 1915. No. 18201, 


Foreign Corporation: Process: SERVICE: MANAGING AGENT. In an ac- 
tion against a nonresident corporation, summons may be served 
on its managing agent in the erection of a building in the county 
where the suit is brought, and the fact that such managing agent 
had been ordered to go to another state to erect a building for 
the corporation, when the summons was served, does not render 
the service void or deprive the court of jurisdiction. 


APPEAL from the district court for Phelps county: 
Harry S. Dunean, Jupce. Affirmed. 
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H. M. Sinclair and W. P. Hall, for appellant. 
Dravo & Dilworth, contra. 


BARNES, J. 

This was an action brought by the King Lumber Com- 
pany, a Virginia corporation, against the Omaha Steel Con- 
struction Company, L. C. Barr, county judge, and G. A. An- 
derson, sheriff of Phelps county, to enjoin the enforcement 
of a judgment of the county court of that county. The trial 
court found for the defendant and rendered a judgment 
dismissing the plaintiff’s action. The plaintiff has ap- 
pealed. 

Appellant contends that the court erred in dismissing 
the action, because the county court, which rendered the 
judgment, was without jurisdiction of the person of the 
defendant. It appears that the appellant had a contract: 
with the United States government for the erection of a 
post office building in the city of Holdrege; that one K. W. 
Hosmer was the plaintiff’s foreman in charge of the work 
of erecting the building; that, representing the corpora- 
tion, he entered into a contract with the Omaha Steel Con- 
struction Company to erect the steel part of the structure; 
that there was at least some amount due that company 
from the plaintiff when the action was commenced in the 
couuty court of Phelps county. Summons was served on 
Hosmer, as managing agent of the plaintiff, by the sheriff. 
The defendant did not appear and judgment was rendered 
for the Omaha Steel Construction Company by default. 
No appeal was taken, and an execution was issued on the 
judgment, which was placed in the hands of Sheriff An- 
derson, and was levied on property belonging to the judg- 
ment debtor. 

The testimony shows that Hosmer had been in the sole 
charge of the construction of the post office building for 
and on behalf of, the plaintiff; that on the 17th day of 
June, 1912, he was ordered to go to Olympia, Washington, 
to take charge of the erection of a building for the plain- 
tiff at that place. On the 18th day of June, and while 
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Hosmer was still in Holdrege and in the employ of the 
plaintiff, service of summons was made upon the plaintiff 
by delivering to Hosmer a certified copy thereof. The tes- 
timony also shows that one Daugherty was in charge of 
the work at Holdrege from and after the 17th day of June, 
and when the service was made. It is contended that for 
that reason the court was without jurisdiction to render 
the judgment, the enforcement of which the plaintiff in 
this action sought to enjoin. It appears from Hosmer’s 
testimony that the summons was served upon him, but he 
claims to have told the sheriff to see Daugherty. The ap- 
pellant insists that it was not informed by Hosmer that 
the suit was pending, but that was neither the fault of the 
sheriff nor of the Omaha Steel Construction Company. The 
court which rendered the judgment sought to be enjoined 
had jurisdiction, and the fact that the appellant claims 
to have had a defense to the action is not decisive of this 
case. 

As to the second point urged, the evidence does not show 
an accord and satisfaction. 

The record contains no reversible error, and the judg- 
ment of the district court is 

AFFIRMED. 
HaMeER, J., not sitting. 


MICHAEL MorRISSEY, APPELLEE, V. GLENN C. WHARTON, 
APPELLANT. 


Firep June 18, 1915. No. 18166. 


1. Negligence: RerusaL to Drrecr Verpicr. Evidence examined, and 
held that, since different minds may reasonably draw a different 
conclusion as to the negligence of defendant from the facts estab- 
lished, it was not erroneous for the trial court to refuse to direct 
a verdict in his favor. 


2. Trial: RerusaL To STRIKE ANSWER. It is not error to overrule 
a motion to strike all of an answer to a question, where a part of 
the answer is competent, material, relevant and responsive. 


Ot 
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: Instructions. A judgment will not be reversed for the 
reason that a portion of an instruction is not exactly accurate, 
when the charge, taken as a whole, fairly submits the issues in the 
case to the jury. 


APPEAL from the district court for Douglas county: 
WILLIS G. Sears, Jupcn. Affirmed on condition. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


Mahoney & Kennedy, contra. 


Lerron, J. 

Action to recover for personal injuries. Plaintiff re- 
covered a judgment for $5,000. Defendant appeals. 

The plaintiff, a boy about 9 years of age, was engaged 
as a caddy on the grounds of the Omaha Country Club, 
adjoining the city of Omaha. There is a paved street north 
of the club-house running east and west, called Main street. 
Rosehill avenue lies to the west of the club-house, and runs 
at right angles to Main street. The club-house stands di- 
agonally across the corner between these streets a short 
distance from the intersection. The usual entrance and 
exit for automobiles is from the east. Along the sides of the 
streets and abutting thereon back of the club-house are 
automobile sheds entered from the yard of the house. South 
of that part of the automobile shed which abuts upon 
Rosehill avenue is the caddy house, with a narrow paved 
driveway between it and the end of the automobile sheds. 
This leads from the back of the club-house to Rosehill ave- 
nue, and is used upon week days for delivery wagons, but 
on Sundays by automobiles to some -extent. On Sunday, 
May 18, 1908, about 1 o’clock p. M., the defendant had 
backed his automobile out from the sheds into the yard, 
and, instead of passing out to the eastward, he drove to 
Rosehill avenue through the narrow driveway between the 
sheds and the caddy house. It was customary at that hour 
on Sunday for the caddies to be in and playing about the 
caddy house, yard and adjacent street, and they usually 

98 Neb. 35 


546 NEBRASKA REPORTS. [Vou. 98 


Morrissey v. Wharton. 


entered the grounds through this driveway. Defendant is 
a member of the club, and was familiar with these condi- 
tions. A door opened into the street a few feet from the 
north end of the caddy house. About the time defendant 
was taking his machine from the shed, plaintiff, with a 
number of other boys, was in the caddy house. A boy 
named Doll, in playing, chased the plaintiff out of the 
west door and north along the west side of the caddy house 
towards the driveway. Defendant was driving out, moving 
at the rate of about 4 miles an hour. The boy, Doll, who is 
about 15 years old, testified that plaintiff had just entered 
the driveway when he was struck by defendant’s automo- 
bile; that the front wheel ran over him; that he pulled him 
out, and the back wheels went over the spot that he pulled 
him from; that the automobile passed along the street as 
far as the other side; and that no horn had been sounded 
or was being sounded when the accident occurred. On 
cross-examination he testified that he did not see the ma- 
chine until it struck plaintiff, and that there is just about 
room enough for one to stand in the driveway when an au- 
tomobile goes through; it being 10 or 12 feet wide. It is 
clearly shown by other testimony that the automobile was 
stopped when the boy was drawn out, and immediately 
started again by defendant, who rushed for a doctor, while 
the boy was cared for by bystanders. There is practically 
no dispute as to the facts, except as to the sounding of a 
warning signal. 

A motion was made at the close of the testimony to in- 
struct the jury to return a verdict for the defendant, which 
was overruled. It is asserted that this was erroneous, since 
there was no evidence to support the verdict. Defendant 
concedes the rule that, if different minds may reasonably 
draw different conclusions or inferences from the state of 
facts established by the evidence, the case must be sub- 
mitted to the jury, but insists that it would be impossible 
for normally constituted minds to reasonably draw dif- 
ferent conclusions. We are unable to take this view. The 
evidence of defendant’s witnesses is to the effect that, after 
he backed his machine out from under the shed and was 
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just about starting it forward through the driveway, he 
sounded his horn once or twice, but gave no further signal. 
The testimony varies as to where the machine was at this 
time. Defendant testified that he sounded it about the 
corner of the shed, while another witness testified it was 
sounded at a distance of 20 to 30 feet from the gate, and 
another that it was just as he was starting forward. On 
the other hand, the boy, Doll, testified that no horn was 
sounded, and that he could have heard it if it had been 
sounded. The probability of this boy hearing the horn 
if sounded seems doubtful, since he was either in the caddy 
house, or running after the other boy, with the caddy 
house between him and the automobile, and his attention 
probably absorbed by the chase when the other witnesses 
say defendant sounded it. The weight of this evidence was 
for the jury. Even without considering his evidence as of 
any force, we think it was still a question for the jury to 
determine, considering the facts that it was an hour when 
from 30 to 50 boys might be expected to be playing around 
these buildings and in the street, that the door of the caddy 
house opened to the west close to the corner, from whence 
boys might be expected heedlessly to emerge at any mo- 
ment, and considering the narrowness of the driveway, 
whether, under all the circumstances, the defendant exer- 
cised due care in merely signaling when he started, and 
not continuing to sound his horn until he passed the cor- 
ner of the caddy house. The question whether the defend- 
ant exercised due care in giving warning is one upon which 
reasonable minds might differ, and the motion to instruct 
was properly overruled. 

It is said the evidence will not support a verdict, for 
the reason that the defendant and three other witnesses 
testified that the automobile was moving slowly, and that 
as it came out the plaintiff, running very fast, came to 
the corner of the caddy house, tried to stop himself, and 
slid under the wheels. But the question as to the lack of 
care with respect to giving of a signal remains, and the 
fact, if conceded, that the boy tried to stop and slid under 
the wheel, is not. material, unless this had coneurred with 
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the exercise of due care by the defendant in giving a suffi- 
cient signal of his approach. 

Error is assigned on account of the refusal of the court 
to sustain objections to certain questions put to medical 
witnesses, and in refusing to strike certain answers to such 
questions. The principal question which was answered re- 
quested the doctor to state “the results which, with a rea- 
sonable degree of certainty, might follow from a fracture” 
such as the plaintiff sustained. This does not ask for a 
mere conjecture, as defendant asserts. The doctor an- 
swered, in part, that such an injury “would leave a cer- 
tain amount * * * of scar tissue, abnormal cells,” and 
that such a location would be more susceptible to bad ef- 
fects as a result of some diseases, such as typhoid, than a 
healthy bone would be; that such an injury is sometimes 
followed by the development of malignant diseases, such 
as sarcoma. 

A motion to strike the answer was overruled. Part of 
the answer was strictly competent, relevant, and responsive 
to the question. It was not erroneous, therefore, to refuse 
to strike it all. Brown v. Chicago, B. & Q. R. Co., 88 Neb. 
604. On cross-examination the doctor stated that, in order 
for any of these conditions to develop, the diseases them- 
selves would have to occur; that he could not tell in ad- 
vance that the injury would cause sarcoma; and that he 
would say it had not happened in the majority of cases. 
Taking all the testimony together, we think no prejudice 
occurred. 

Complaint is made as to certain instructions, but, con- 
sidering the charge as a whole, we think the issues were 
fairly submitted to the jury. 

It is complained that the verdict is excessive. The 
plaintiff was 9 years old at the time of the accident. He 
received a slight fracture of the left leg, which seems to 
have made a complete union. He suffered considerable 
pain, had the leg placed in a plaster cast for about six 
weeks, and was on crutches a little longer. He was very 
nervous after the accident, and to some extent to the time 
of the trial, and has not made as good progress in school 
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afterwards as before. It is not shown that any permanent 
injury will result, except such as is the usual accompani- 
ment of a broken bone in boyhood. 

We are of the opinion that the recovery is excessive, and 
that the verdict should be set aside for that reason, unless 
the plaintiff remit the sum of $2,500 within 40 days, in 
which event the judgment of the district court will be 

AFFIRMED. 


Rosp, SEDGWIcK and HAaMemr, JJ., not sitting. 


MatTTHEW J. CLARKE, APPELLEE, V. NEMAHA VALLEY 
DRAINAGE District No. 2, APPELLANT. 


Fitep June 18, 1915. No. 18192. 


Eminent Domain: ConDEMNATION PROCEEDINGS: APPEAL: EvipENcE. In 
an appeal to the district court from an award made by appraisers 
under condemnation proceedings, tried without pleadings and upon 
the transcript from the county court, matters which the appraisers 
could not have properly considered to enhance the amount of the 
award are not proper to be given in evidence or considered by the 


jury. 


APPEAL from the district court for Nemaha county: 
JOHN B. Raper, JupGE. Affirmed on condition. 


Kelligar & Ferneau, for appellant. 
C. F. Reavis and Neal & Armstrong, contra. 


Lerton, J. 

Appraisers were appointed under ad quod damnum pro- 
ceedings prosecuted for the appellant drainage district to 
appraise damages to the land of appellee. An appeal was 
taken from their award to the district court. Pleadings 
were filed in that court, which were afterwards withdrawn, 
and the case tried to a jury upon the transcript from the 
county court. 
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During the trial, after testifying to the quantity of land 
taken and its reasonable value, the appellee was asked: 
“T will ask you to state what, if any, assessment you have 
paid to the defendant upon your land in sections 9 and 4.” 
This question was objected to as incompetent, not a proper 
measure of damages, not a matter at issue in the case, and 
not within the pleadings. The objection was overruled. 
Other evidence was admitted over objection along the same 
line. The court instructed the jury that, in addition to the 
fair market value of the land taken the plaintiff was en- 
titled to recover the assessment paid by him on the land 
so taken. The jury returned a general verdict and special 
findings. The special findings set forth the amount of the 
land taken, and the value per acre, and also that “we allow 
said plaintiff $96.38 as special tax paid by him on sections 
9 and 4, and $21.37 as special tax paid by him on section 
30, * * * and $32.76 as special tax paid by said plain- 
tiff on section 31.” 

The appellant complains that the amount of special 
taxes paid is not within the issues in this proceeding, nor 
a part of the true measure of damages; that the only miat- 
ters which can be considered in the district court on ap- 
peal from the award of a board of appraisers are those 
which the board of appraisers are entitled to consider, 
and those alone. This question has already been settled 
in this court. In Burlington & M. R. R. Co. v. Schluntz, 14 
Neb. 421, it is said: “The appeal brought to the district 
court, for decision by a jury, precisely the samme questions 
that were covered by the award, and none other. Matters 
which the commissioners could not properly have consid- 
ered to enhance the amount of their award were not proper 
to be given to the jury to affect their verdict.” In Gerrard 
v. Omaha, N. & B. H. R. Co., 14 Neb. 270, and in T'rester 
v. Missouri P. R. Co., 338 Neb. 172, it is held that, on an 
appeal to the district court from the appraisement of dam- 
ages, if other issues than the question of damages are in- 
volved, they must be presented by proper pleadings. 


7 
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Both parties concede that, in case the appellant’s con- 
tention is sustained, it will be unnecessary to set aside 
the judgment to its full extent. 

The judgment of the district court is reversed, unless 
appellee file a remittitur of the amount found due for spe- 
cial taxes paid within 40 days, in which case the judgment 
will be . 

os oes AFFIRMED. 
Hamer, J., not sitting. 


Nicuo.as A. SHUR, APPELLEE, V. VILLAGE OF SILVER CREEK, 
APPELLANT. 


Fitep June 18, 1915. No, 18211. 


Intoxicating Liquors: Occupation Tax: Recovery. The provisions of 
sections 6491, 6492, 6498, Rev. St. 1913, apply to a tax upon occu- 
pations levied by a village council for revenue purposes, and, in 
order to recover pro tanto money paid as an occupation tax for 
selling liquor at retail, the statutory means must be pursued. 


APPEAL from the district court for Merrick county: 
Gerorce H. THoMAS, JupGr. Reversed and dismissed. 


Elmer E. Ross, for appellant. 
D. F. Davis and Reeder & Lightner, contra. 


Lerron, J. 

Action to recover part of an occupation tax paid to the 
village by the plaintiff as a liquor-dealer. This is a com- 
panion case to Shue v. School District, ante, p. 455. The 
facts as to the application for license, its issuance and can- 
celation are set forth in the opinion in that case, and the 
reasons given in that opinion for holding the applicants 
not so culpable as to preclude the right to recover license 
money pro tanto are adopted here. 

Plaintiff paid the treasurer of the village $510 on June 
24, 1911, as an occupation tax for the remainder of the 


552 NEBRASKA REPORTS. [VoL. 98 
Shue vy. Village of Silver Creek. 


municipal year. He sues in this action to recover “the 
unearned portion of the occupation tax.” Most of the ma- 
terial facts alleged in the petition are admitted. 

The answer denies that the annual occupation tax re- 
quired was $600, and alleges by way of cross-petition that 
the ordinance required an occupation tax of $700, for 
which plaintiff became indebted to the village on engaging 
in the business; that he has paid $510; and that the re- 
mainder of the sum is still due, for which it prays judg- 
ment. It is stipulated that at the time the occupation 
tax was paid the ordinance then in force required a retail 
liquor-dealer to pay an annual tax of $700, payable by the 
year; that on May 16, 1911, an ordinance reducing the oc- 
cupation tax to $600 a year was passed, but through an 
invalidity in the record never became effective; that $510 

“was paid by plaintiff and accepted by defendant in the be- 
lief that the latter ordinance was in full force and effect. 
The court found for the plaintiff in the sum of $154.50, and 
rendered judgment accordingly. The village has appealed. 

The right to recover money paid to a school district for 
a license improperly issued is settled in this state, but 
whether recovery can be had for the proportionate part of 
the occupation tax paid is an open question. It was not 
decided in City of Auburn v. Mayer, 58 Neb. 161, as plain- 
tiff claims. In that opinion it is said that the ordinance 
imposing the occupation tax was “of such a character as 
to make applicable whatever may be determined as to the 
license.” 

Defendant argues that the money received from an occu- 
pation tax is not of the same nature or subject to the same 
conditions as that derived from a license; that the taxing 
power is the sole authority for occupation taxes, while li- 
cense moneys are collected under the police power. This 
is settled by the following decisions. Village of Dodge t. 
Guidinger, 87 Neb. 349; State v. Boyd, 63 Neb. 829; Ro- 
senbloom v. State, 64 Neb. 342; Norris v. City of Lincoln, 
93 Neb. 658. It is the general rule that, where the ordi- 
nance authorizing the levy of a fixed amount as an occupa- 
tion tax makes no provision for other than annual pay- 
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ments covering the tax for the whole municipal year, a 
person who begins business at any portion of the year is 
liable for the full amount of the tax. The ordinance in 
evidence imposes taxes upon certain occupations payable 
by the day, week or month. There is no authority to collect 
less than the full amount of the tax fixed for the period 
which it is designed to cover. Plaintiff paid the occupa- 
tion tax voluntarily with the intention of carrying on the 
business of liquor selling. Cases cited in note to Hslow v. 
City of Albion (153 Mich. 720), 22 L. R. A. n. s. 872. 

The fact that a person is selling liquor in contravention 
of law does not affect his liability to a business or occupa- 
tion tax. Youngblood v. Sexton, 32 Mich. 406. The fa- 
miliar fact that persons convicted of selling liquor with- 
out a license are very commonly found in the possession of 
a receipt showing the payment of United States revenue 
taxes illustrates this proposition. State v. Funk, 27 Minn. 
318. While another statute would have been violated if 
he had sold without a license, he was subject to this tax 
as soon as he engaged in the occupation with or without 
license. ‘He took the risk when he paid the tax. Our at- 
tention has not been called to any other provision for the 
refunding of taxes than those contained in sections 6491, 
6492, 6493, Rev. St. 1913, and it is held in Caldwell v. City 
of Lincoln, 19 Neb. 569, that such provisions apply to oc- 
cupation taxes. Section 6493 makes members of a village 
council liable upon their bonds if they discharge, release, 
remit or commute any taxes other than in the manner pro- 
vided. While in the matter of right and justice there seems 
little room to distinguish between the two exactions, this 
court has already, in holding that a portion of the license 
fee may be recovered, held contrary to the weight of au- 
thority, though its decision has been approved and fol- 
lowed in a few states. We are reluctant to go further 
unless plainly permitted so to do by the statutes, or at 
least not prohibited by previous construction. 

We are of opinion that the village board properly re- 
fused to pay the claim. 
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A majority of the court (which majority does not in- 
clude the writer) are of the opinion that the plaintiff is 
not liable for the uncollected portion of the tax. 

The judgment of the district court is reversed and the 
action dismissed. 

REVERSED AND DISMISSED. 

Hamer, J., not sitting. 


CHARLES M. SOKOL, APPELLEE, V. VILLAGE OF SILVER CREEK, 
APPELLANT. 


Fiizp June 18, 1915. No. 18212. 


APPEAL from the district court for Merrick county: 
GEoRGH H. THOMAS, JUDGE. Reversed.and dismissed. 


Elmer E. Ross, for appellant. 
D. F. Davis and Reeder & Lightner, contra. 


LETTON, J. 

This action is based upon substantially the same state of 
facts as Shue v. Village of Silver Creek, ante, p. 551; the 
only difference being that the reasons assigned for revok- 
ing this license of plaintiff are those set forth in Jn re 
Sokol, 90 Neb. 290. 

For the reasons assigned in the opinion in that case, the 
judgment of the district court is reversed and the action 
dismissed. 

REVERSED AND DISMISSED. 

Hamer, J., not sitting. 


oO 
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JOHN MOLL, APPELLANT, V. ADOLPH HAGERBAUMER ET AL., 
APPELLEES. 


Fivep June 18, 1915. No. 17938. 


1. Easements: Notick To PurcHASER. “One who purchases land bur- 
dened with an open and visible easement is ordinarily charged 
with notice that he is purchasing a servient estate.” Arterburn 
v. Beard, 86 Neb. 733. 


: PRIVATE Way: ADVERSE User. Temporary deviations from 
a well-defined track to avoid pools or mud do not necessarily affect 
an easement by adverse user, where the travel has followed sub- 
stantially the same course for more than the statutory period of 
ten years. 


CoNSTRUCTION oF GATE. The construction of a 
gate at the entrance to a private way may be consistent with an 
easement, where the use of the way has not been thereby inter- 
rupted. 


fen 


: ADVERSE USER: CLAIm™ or RIGHT: PRESUMPTION. 
Where a landowner has openly, notoriously and continuously used 
a private way across the land of another for more than the statu- 
tory period of ten years, it will be presumed that he did so under 
a claim of right, and the burden of proving the contrary rests on 
the owner of the servient estate. 


OPINION on motion for rehearing of case reported in 97 
Neb. 809. Former judgment of affirmance vacated, and 
judgment of district court reversed with directions. 


Ross, J. 

Plaintiff prays for an injunction to prevent defendants 
from interfering with his use of a private way to a tract of 
land owned by him in Dodge county, alleging that the 
road crosses lands of defendants and affords his only means 
of ingress to and egress from his premises; that he and his 
predecessors in interest used the way continuously for 
more than 40 years, and thus acquired by prescription the 
right to do so; that defendants purchased the servient 
estate March 2, 1891, with notice of plaintiff’s easement, 
and never questioned his right to exercise it until they 
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recently obstructed his private way by a fence. The facts 
on which plaintiff bases his prescriptive right are put in 
issue by a general denial. Upon a trial of the case the 
district court found, in substance, that the way in con- 
troversy had been the only means of ingress to and egress 
from plaintiff’s premises for more than 40 years; that 
plaintiff is the owner of any roadway rights possessed by 
those through whom he acquired title to his land; that de- 
fendants closed the way and excluded plaintiff therefrom ; 
that plaintiff used the way with the consent of defend- 
ants, and that he had a license to do so, but no easement. 
From a dismissal of the suit, plaintiff appealed. A hear- 
ing here resulted in an affirmance of the judgment on the 
ground that plaintiff’s use of the land of defendants was 
permissive only. Afoll v. Hagerbaumer, 97 Neb. 809. 
Later a rehearing was granted, and the case has been re- 
argued. 

If plaintiff had an easement, it was open and visible to 
defendants when they purchased the servient estate. They 
were, therefore, chargeable with notice of plaintiff’s road- 
way right, if any. Arterburn v. Beard, 86 Neb. 733. 

The question for re-examination is the character of plain- 
tiff’s use of the private way. Was it permissive merely, 
under a license revocable at the pleasure of defendants? 
The answer must be found in the evidence. There is un- 
contradicted proof that the way to plaintiff’s land was 
traveled as early as 1863. A number of witnesses testified 
that it had been in existence with a well-defined track for 
more than 40 years, and that the main travel had taken the 
same course during all of that time. There is evidence 
tending to show that travel at times had been diverted 
from the established way, by dampness or water, but it is 
clear from the proof relating to this subject that plaintiff's 
prescriptive rights, if any, were not affected by temporary 
diversions to avoid pools or mud. MKendall-Smith Co. v. 
Lancaster County, 84 Neb. 654. Plaintiff and his grantors 
had used the way without interruption or dispute for more 
than the statutory period of ten years before defendants 
purchased the servient estate. Defendant Adolph Hager- 
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baumer himself stated on the witness-stand that he had 
never interfered with nor questioned plaintiff’s use of the 
way until he obstructed it by the fence of which com- 
plaint is made in the petition. For more than 30 years 
there had been a gate across the road, but it had never been 
used to interfere with plaintiff in going to and from his 
land. He claims a private way only, and the gate was in- 
tended to protect the rights of defendants, plaintiff and 
their grantors from the encroachment or trespass of others. 
The use of a gate for that purpose is consistent with a 
private easement and does not. weaken the claim to such an 
estate. Demuth v. Amwweg, 90 Pa. St. 181; Johnson v. Stay- 
ton, 5 Har. (Del.) 448. Plaintiff said he had never asked 
permission, but had used the way continuously without 
interruption as a matter of right. There is nothing in the 
record to show when or on what terms the user of plain- 
tiff’s grantors originated. There being uncontradicted 
proof that the way was continuously used by plaintiff and 
his grantors for more than 40 years, the burden was on de- 
fendants, who deprived plaintiff of his means of ingress 
to and egress from his premises, to show that the use 
was permissive and not under a claim or right. Majerus 
v. Barton, 92 Neb. 685. On this issue the evidence will 
not justify a finding in favor of defendants. In their be- 
half a number of witnesses who had hauled wood or sand 
across the premises of defendants testified to the conclu- 
sion that their use of the road had been “permissive.” 
Facts showing a license for this purpose, as distinguished 
from adverse user, are not stated. Their testimony does 
not indicate that they understood the legal significance of 
the word “permissive” as differing from the popular sense 
in which it is used. Besides, if they correctly stated con- 
clusions of law, their testimony was consistent with pre- 
scriptive rights of plaintiff, since the way is a private one, 
from which the public generally may be excluded. De- 
fendant Adolph Hagerbaumer testified that Gaylord, his 
grantor, when selling the land crossed by the private way, 
said, referring to plaintiff’s land: 
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“You can have that land down there for pasture if you 
want to, but you have to allow those fellows to have a 
road to haul their wood out during winter, but you can 
stop up that road any time you want to; but, if you want 
to allow them to have the road, then you can have that land 
down there that they own for pasture for your cattle.” 

Testimony of this character, if competent, a question not 
decided, is contradicted by proof more convincing. De- 
fendants afterwards paid plaintiff for pasture without at- 
tempting to close the road which led to it. Plaintiff’s ease- 
ment had already been established. The closing of the 
private way evidently grew out of controversies over pas- 
turage, and sand, and resulted in the illegal act of which 
plaintiff complains. Defendants have not established a de- 
fense, and an injunction protecting plaintiff in his right 
to the use of a private roadway eight feet wide along the 
beaten track to his land as described in plaintiff’s plead- 
ings and proof should have been granted. 

The former decision by this court herein and the judg- 
ment below are therefore reversed, and the cause is re- 
manded to the district court, with directions to. enter a 
decree conforming to the prayer of plaintiff’s petition. 

REVERSED. 

HAMeER, J., not sitting. 


Cora L. BISHOP, APPELLANT, V. LINCOLN BASEBALL CLUB, 
APPELLEB. 


Fitep June 18, 1915. No. 18149. 


1. Justice of the Peace: ArreaL: TIME To FILE Bonp. The statutory 
period of ten days for filing an appeal bond in a case tried before 
a justice of the peace does not begin to run until the judgment is 
entered on the docket. 


2. Appeal: SzeconpaRy Evipence. In a jury trial in the district court, 
the sufficiency of the foundation for secondary evidence of the 
contents of a ledger is a question for the presiding judge, and 
his ruling will not be reversed on appeal unless an abuse of dis- 
cretion is affirmatively shown. 
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APPEAL from the district court for Lancaster county: 
WILLIAM H. Wesrover, JUDGE. A/firmed. 


John S. ‘Bishop, for appellant. 
Strode & Beghtol and F. M. Tyrrell, contra. 


Ross, J. 

This is a statutory proceeding against a garnishee to re- 
cover $48.55, the amount of an unpaid judgment, liability 
of defendant being based on the plea that the answer in 
garnishment is unsatisfactory. Rev. St. 1918, sec. 8385. 
The original suit was commenced before a justice of the 
peace. Plaintiff, on a claim for room rent, recovered a 
judgment against Wilkie Clark, a ball player, for $18 and 
costs. He appealed to the district court, where plaintiff 
again prevailed. The justice of the peace, however, had 
garnished the Lincoln Baseball Club, the employer of Clark, 
and the garnishee in its answer denied that it was indebted 
to him. The present action was instituted before a justice 
of the peace to recover from the garnishee the amount of 
its employee’s indebtedness to plaintiff, on the ground that 
its answer is false. Plaintiff herein recovered judgment 
for the full amount of her claim, and defendant appealed 
to the district court. At the close of plaintiff’s testimony, 
the district court directed a verdict in favor of defendant, 
and plaintiff has appealed to this court. 

Two questions are presented, and it is first argued that 
the district court erred in overruling a motion by plaintiff 
to dismiss the appeal on the ground that the appeal bond 
was not filed within the statutory period of ten days from 
the rendition of the judgment. Rev. St. 1918, sec. 8452. 
The determination of this question depends on the date of 
the “rendition of the judgment” for the purpose of filing 
an appeal bond. On an envelope containing the papers in 
the case of the justice of the peace, after the trial before 
him, made the following note: 
“June 25th, 1912. 

“Judgment is hereby entered in the above entitled case 
in favor of Cora L. Bishop and against the Lincoln Base- 
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ball Club, a corporation, for the sum of $48.55 and costs of 
suit.” 

Afterward, the justice of the peace changed the figure 
“5” in the date line to “8,” thus making it read “June 28, 
1912.” Judgment was entered on the docket of the justice 
of the peace June 28, 1912, but he subsequently sustained 
a motion by plaintiff to change the date of that entry to 
June 25, 1912. The appeal bond was filed within 10 days 
from June 28, 1912, and the district court refused to dis- 
miss the appeal. Is the ruling correct? A justice of the 
peace is required to keep a public record in what is known 
as “the docket,” but the statute makes no provision for 
entries on an envelope. The docket must contain, among 
other enumerated things, “the judgment of the justice, 
specifying the items of cost included, and the time when 
rendered.” Rev. St. 1918, sec. 8532, subd. 10. The docket 
entry must be made at the time the judgment is rendered. 
Rev. St. 1913, sec. 8533. Judgments enforcing rights and 
authorizing the seizure of the property of litigants are not 
left to the uncertain memory of judicial officers or to mei- 
oranda prepared by them on loose papers. The constitu- 
tional right of appeal does not depend on changed dates 
inserted by justices of the peace in unofficial documents. 
The law does not recognize as a judicial record the unoffi- 
cial minutes of a justice of the peace. Beuerlein v. Hodges, 
10 N. Y. Supp. 505. According to statute, an appeal from 
a judgment of the district court must be commenced with- 
in six months “after the rendition of the judgment.” Rev. 
St. 1913, sec. 8203. That provision was construed in Bickel 
v. Dutcher, 35 Neb. 761, overruling Horn v. Miller, 20 Neb. 
98; the rule announced being: “The time within which 
an appeal may be taken from a decree of the district court 
does not begin to run until such decree has been entered 
of record, so that it is within the power of the appellant to 
comply with the statute regulating appeals, by filing in 
this court a certified transcript of the proceedings of the 
district court.” In the opinion it was said: “But that the 
judgment must be made a matter of record in order to limit 
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the time for appeal is a proposition well sustained by au- 
thority.” 

By analogy, the time for filing an appeal bond in an 
action before a justice of the peace does not begin to run 
until the judgment is entered on the docket, the statute 
requiring such a bond to be filed within ten days “from the 
rendition of the judgment.” Rev. St. 1913, sec. 8452. It 
follows that the trial court did not err in overruling the 
motion to dismiss the appeal. , 

The other proposition argued by plaintiff is assigned 
error in the refusal of the trial court to permit her to ad- 
duce secondary evidence showing the contents of the ledger 
account between defendant and Clark at the time of the 
garnishment. The account was in evidence before the jus- 
tice of the peace, and the attorney for plaintiff testified 
that defendant’s counsel took the ledger away. The lat- 
ter, however, said it was left with the justice of the peace. 
Though plaintiff’s attorney, prior to the trial before the 
justice of the peace, demanded an inspection of the ledger 
and obtained a copy of Clark’s account, he did not serve 
on defendant a notice to produce the book in any court, 
but relied upon opposing counsel to produce it in the dis- 
trict court. While a subpena duces tecum was served on 
the defendant’s secretary, the record was not in his pos- 
session, and he said he was unable to find it in his office. 
As stated, there was proof that the ledger had been left 
with the justice of the peace, but he was not called as a 
witness. In searching for a missing record and in account- 
ing for its loss, diligence is required to make secondary 
evidence available. Samuelson v. Gale Mfg. Co., 1 Neb. 
(Unof.) 815; Dempster Mill Mfg. Co. v. First Nat. Bank, 
49 Neb. 321. The last custodian should be produced as a 
witness. Jones, Evidence (2d ed.) sec. 213; Afyers v. 
Bedler, 30 Neb. 280. The sufficiency of the foundation for 
secondary evidence is addressed to the discretion of the 
trial judge. Hapgood Plow Co. v. Martin, 16 Neb. 27; 
Bradstreet v. Grand Island Banking Co., 89 Neb. 590. In 
the present case an abuse of discretion in rejecting sec- 

98 Neb. 36 
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ondary evidence of the contents of the ledger is not affirm- 
atively shown. 
AFFIRMED. 


Morrissey, C. J., and Hammr, J., not sitting. 


INTERSTATE RUBBER COMPANY, APPELLEE, V. Isaac KAUrFr- 
MAN ET AL.; CHRIS ASMUSSEN, GARNISHEE, APPELLANT. 


Firep June 18, 1915. No. 18225. 


Garnishment: PURCHASER OF MERCHANDISE IN BULK. The purchaser of 
a stock of merchandise transferred to him in violation of the Bulk 
Sales Law holds the property as trustee for the seller’s creditors, 
and his liability in that capacity may be enforced by garnishment, 
though he has paid the purchase price and has resold the stock. 
Rev. St. 1913, sec. 2651. 


APPEAL from the district court for Cedar county: Guy 
T. GRAveEs, JupcE. Affirmed. 


J. C. Robinson, for appellant. 
H. E. Burkett and Walter 8. Stillman, contra. 


Rosp, J. 


This is an action on a promissory note for $230. It was 
given for goods sold and delivered to the makers, Isaac 
Kaufman and Lizzie Kaufman. They made no defense. 
Plaintiff is payee. Chris Asmussen was summoned as 
garnishee. His answer shows that he purchased from the 
Kaufmans a stock of merchandise for $10,000. Notice of 
the sale was not given to creditors of the Kaufmans in 
compliance with the Bulk Sales Law. Rev. St. 1913, sec. 
2651. Before the writ of garnishment was served, the gar- 
nishee had paid the purchase price and had resold the 
stock. At the time of the sale to the garnishee, plaintiff 
was a creditor of the Kaufmans, and the note in suit 
was given for the amount of their indebtedness. Upon 
a hearing in the proceeding in garnishment, judgment 
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was rendered against Asmussen, the garnishee, for the 
full amount of plaintiff’s claim, and he has appealed to 
this court. 

The statute provides: “The sale, trade or other dispo- 
sition in bulk of any part or the whole of a stock of mer- 
chandise, otherwise than in the ordinary course of trade 
and in the regular and usual prosecution of the seller’s 
business, shall be void as against the creditors of the 
seller, * * * wnless the purchaser shall, at least five 
days before taking possession of such merchandise, or 
paying therefor, notify personally, or by registered mail, 
every creditor whose name and address” are stated in 
the sworn list to be demanded of the seller. Rev. St. 
1913, sec. 2651. 

On appeal the position of the garnishee may be sum- 
marized as follows: Garnishment is not the proper rem-_ 
edy. The rights of an attaching creditor, as against the 
garnishee, are not superior to those of the debtor. A 
garnishee is not liable as defendant’s debtor, unless it 
affirmatively appears that, at the time of the garnish- 
ment, a cause of action existed against the former in 
favor of the defendant for the recovery of a legal debt. 
The argument, as thus outlined, is not without support 
in adjudicated cases. 

In McIntosh & Warren v. Owosso Carriage & Sleigh 
Co., 146 S. W. (Tex. Civ. App.) 239, it was held: “Where 
the purchaser of the entire stock of an insolvent debtor 
paid full value for the goods without fraud in making the 
purchase, and had none of such goods in his possession 
when he was garnisheed by a creditor of the seller, judg- 
ment could not be rendered against him for the proceeds 
of the goods sold as a trustee for the benefit of creditors.” 
After a review of cases the Texas court said: “A pur- 
chaser of goods from an insolvent debtor may in fact, hin- 
der, delay and defraud his creditors, though full value be 
paid, for the reason that money in the pocket of the debtor 
is beyond the reach of the law. In such case if the pur- 
chaser knew, or is chargeable with notice of such fraudu- 
lent intent by fiction of the statute of frauds, the wisdom 
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of which has met with approval since its passage in 13 
Elizabeth, the title, as to creditors, remains in the fraudu- 
lent creditor, and such goods may be seized under execu- 
tion or attachment, or a lien may be fixed upon them by 
garnishment while they remain in the hands of the fraud- 
ulent purchaser. But there is no statute in this state 
which gives a creditor any title to the proceeds of such 
goods. To say that the purchaser who, in good faith, has 
paid full value for such goods, without any intent to de- 
fraud, though such purchase be a constructive fraud by 
virtue of some such statute as the Bulk Sales Law, holds 
the proceeds of such goods in trust for creditors, would 
indeed be a fiction of law, and one that we are not 
prepared to announce. The purchaser who pays full value 
for goods does not in fact hold them in trust for the seller, 
nor for his creditors, but for himself and against every- 
body. That he is estopped to set up such claim where he 
has participated in the fraudulent intent of the seller is by 
force of the statute, and where the statute halts the courts 
must halt.” 

The weight of authority, however, and the views pre- 
viously announced by this court are to the contrary. In 
Appel Mercantile Co. v. Barker, 92 Neb. 669, it was held: 
““One who obtains possession of a stock of merchandise 
pursuant to a purchase thereof in bulk, in violation of the 
statute, will be held to be a trustee for the benefit of the 
creditors of his vendor, and liable as garnishee.” In that 
case the purchaser had disposed of the stock of merchan- 
dise, but still held title to land exchanged for the goods. 
For this reason, it is insisted that the decision does not 
control the present case, but the opinion cites and follows 
Kohn v. Fishbach, 36 Wash. 69, 104 Am. St. Rep. 941, 
wherein the following language is used: “It is true, the 
garnishee answered * * * that he did not at that time 
have any of the property of the defendant in his possession, 
and that he was not indebted to him. But, in contempla- 
tion of law, he had the property of the defendant in his 
lands, because, having purchased the property in fraud of 
law, without complying with the provisions of the law in 
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relation to sales of property in bulk, he stood in the posi- 
tion of a trustee of the property, responsible to the cestwi 
que trust or the creditors for the disposition of such prop- 
erty.” 

Under facts identical with the present case, it was said 
in Jaques & Tinsley Co. v. Carstarphen Warehouse Co., 
181 Ga.1: “As a general rule, a garnishee’s liability to a 
creditor of the principal defendant is conditioned upon 
his liability to such defendant—in other words, a creditor 
cannot reach by garnishment any assets which his debtor 
could not recover from the garnishee. Jim & Co. v. Frank- 
lin, 87 Ga. 98. This rule is subject, however, to an excep- 
tion, where the garnishee is in possession of effects of the 
defendant under a transfer fraudulent as to his creditors. 
In such a case, though the defendant can maintain no 
action against the garnishee, yet a creditor of the defend- 
ant may subject the effects in the garnishee’s hands by 
garnishment. * * * What is the liability of a gar- 
nishee, who held goods of the defendant under a transfer 
void as to creditors of the latter, but who sold them prior 
to the service of the summons of garnishment? * * * 
We are of opinion that the purpose of the statute regulat- 
ing sales of goods, wares and merchandise in bulk was to 
constitute such goods, etc., sold in bulk without comply- 
ing with the provisions of the statute, trust property in 
the hands of the purchaser for the benefit of the creditors 
of the seller.” 

The correct rule seems to be: The purchaser of a stock 
of merchandise transferred to him in violation of the Bulk 
Sales Law holds the property as trustee for the seller’s 
creditors, and his liability in that capacity may be en- 
forced by garnishment, though he has paid the purchase 
price and has resold the stock. Appel Mercantile Co. v. 
‘Barker, 92 Neb. 669; Scheve v. Vanderkolk, 97 Neb. 204; 
Musselman Grocer Co. v. Kidd, Dater & Price Co., 151 
Mich. 478; Jlarquette County Savings Bank v. Koivisto, 
162 Mich. 554. 

It was suggested in argument, as a reason for reversing 
the judgment against garnishee, that he bought the goods 
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in bulk before the note was executed; but the point is not 
well taken, because the record shows without dispute that 
the debt evidenced by the note was incurred before gar- 
nishee made his purchase. 

Garnishee also complains that plaintiff waited too long 
before asserting any right under the statute. This de- 
fense, however, is not established by the record. 

| AFFIRMED. 
Hamer, J., not sitting. 


STATE, EX REL. Missournl1 Paciric RaILwAy COMPANY, 
RELATOR, V. HENRY T. CLARKE, JR., ET AL., RESPOND- 
ENTS. 


. 


Fitep June 19, 1915. No. 18975. 


1. Carriers: Rates: Power oF State Rattpway Commission. The con- 
stitutional amendment creating the state railway commission did 
not grant to that body exclusive power to fix rates for the trans- 
portation of freight and passengers. Const., art. V, sec. 19a. 


: Under the constitutional amendment cre- 
ating the state railway commission, it may fix rates only in the 
absence of specific legislation. Const., art. V, sec. 19a. 


3. Statutes in pari materia must be construed together. 


4. Carriers: PassenceR RATES: PowrRr oF STATE Rar~way ComMMISSION. 
The power conferred in general terms upon the state railway com- 
mission by the constitution and the state railway commission act 
does not authorize it to increase the maximum passenger rate of 
two cents a mile as fixed by the legislature in 1907. Const., art. V, 
sec. 19a; Rev. St. 1918, secs. 6067, 6107, 6109. 


5. Statutes: Construction. A particular intention expressed in a 
legislative act, if in conflict with a general intention expressed in 
a later enactment, should be given effect, leaving the later act to 
operate only outside of the scope of the former. 


ORIGINAL proceeding in mandamus to compel respond- 
ents to entertain relator’s application for increase of pas- 
senger rates. Writ denied. 
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State, ex rel. Missouri P. R. Co., v. Clarke. 


E. J. White, B. P. Waggener and J. A. C. Kennedy, for 
relator. 


- Grant G. Martin, Attorney General, and W. T. Thomp- 
son, contra, 


#. P. Holmes, amicus curie. 


Ross, J. 

This is an original application for a peremptory writ 
of mandamus directing the members of the state railway 
commission to pass on the merits of a petition by relator 
for an increase in existing railroad rates for the transpor- 
tation of passengers. Respondents dismissed relator’s pe- 
tition. They resist the writ of mandamus because they 
are of the opinion that they have no power to increase 
passenger rates beyond the limits fixed by the following 
legislative enactment: “It shall be unlawful for any rail- 
road corporation operating, or which shall hereafter oper- 
ate, a railroad in this state to charge, collect, demand or 
receive for the transportation of any passenger over twelve 
years of age, with baggage not exceeding two hundred 
pounds in weight, on any train over its line of road in the 
state of Nebraska, a-sum exceeding two cents per mile: 
Provided, no railroad company shall be required to sell 
any ticket for less than five cents.” Rev. St. 1913, sec. 
6067. 

It is insisted that the constitutional amendment creat- 
ing the state railway commission confers upon it power to 
change rates fixed by the legislature. The amendment de- 
clares: “The powers and duties of such commission shall 
include the regulation of rates, service and general con- 
trol of common carriers as the legislature may provide by 
law. But, in the absence of specific legislation, the com- 
mission shall exercise the powers and perform the duties 
enumerated in this provision.” Const., art. V, sec 19a. 

Relator argues that the words, “as the legislature may 
provide by law,” modify only the expression, “general con- 
trol of common carriers,” thus excluding “regulation of 
rates” from the modifying clause. That interpretation is 
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not warranted by the language construed. “As the legis- 
lature may provide by law” applies to the entire grant of 
power, including “regulation of rates.” This is shown also 
by the concluding provision: “But, in the absence of spe- 
cific legislation, the commission shall exercise the powers 
and perform the duties enumerated in this provision.” The 
amendment did not grant to the state railway commission 
exclusive power to fix rates. Before the amendment was 
adopted the constitution declared: “And the legislature 
may from time to time pass laws establishing reasonable 
maximum rates of charges for the transportation of pas- 
sengers and freight on the different railroads in this 
state.” Const., art. XI, sec. 4. This provision is still a 
part of the supreme law. The fixing of rates, therefore, 
is still within the legislative power. It is in the absence 
of specific legislation that the state railway commission 
may exercise such authority. It follows that, since pas- 
senger rates were fixed by statute, authority of the state 
railway commission to increase them must be found in 
legislative action. 

Relator further insists that power to increase passen- 
ger rates has been delegated to the state railway commis- 
sion by the legislature. Following the adoption of the 
constitutional amendment at the general election in 1906, 
the legislature of 1907 passed an act defining the powers 
and the duties of the state railway commission. This be- 
came a law March 27, 1907, and to it relator points for 
authority to increase passenger rates. It contains the fol- 
lowing provisions: 

“The commission shall have the power to regulate the 
rates and services of, and to exercise a general control 
over all railroads, express companies, car companies, 
sleeping car companies, freight and freight line companies, 
aud all other common carriers engaged in the transporta- 
tion of freight or passengers within the state.” Rev. St. 
1918, sec. 6107. 

“The commission shall have the power, and it shall be its 
duty to make all necessary classifications and to fix all 
necessary rates, charges and regulations to govern and 
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regulate the freight and passenger tariffs of railway com- 
panies and common carriers, the power to correct abuses 
and prevent unjust discriminations, extortions and over- 
charges in rates of freight and passenger tariffs on the 
different railroads in this state, and to enforce the same 
by having the penalties inflicted as hereinafter provided, 
through proper courts having jurisdiction.” Rev. St. 19138, 
sec. 6109. : 

At the same session the legislature enacted another law 
known as the “Anti-pass Act.” Separate acts reducing ex- 
press charges and freight rates were also passed. The im- 
port of statutes relating to rates and to the powers and the 
duties of the state railway commission is determined from 
all the laws on the subject, including constitutional pro- 
visions. Referring to the “Railway Commission Act,” the 
“Anti-pass Act” (Laws 1907, ch. 93), and the “Two-cent 
Fare Act” (Laws 1907, ch. 92), it was said in State v. 
Union P. R. Co., 87 Neb. 29: “These provisions of the 
statutes, though forming parts of separate acts, enacted 
at different times, treat of the same subject matter. They 
form stages in the progressive development of legislation 
seeking to correct abuses which formerly existed. They 
carry out specifically the mandate to the legislature given 
by section 7, art. XI of the Constitution, that ‘the legis- 
lature shall pass laws to correct abuses and prevent unjust 
discrimination and extortion in all charges of express, tele- 
graph and railroad companies in this state and enforce 
such laws by adequate penalties to the extent, if necessary 
for that purpose, of forfeiture of their property and fran- 
chises.’ They are, therefore, in pari materia, and must be 
construed together.” 

The provisions quoted from the “Railway Commission 
Act” went into effect 21 days later than the “Two-cent 
Fare Act.” Do they authorize the state railway commis- 
sion to increase passenger rates? The answer to this ques- 
tion must be found in the intention of the legislature as 
disclosed by all of the legislation on the subject, when 
viewed in the light of the constitution and the conditions 
requiring improvement. The power of the legislature to 
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fix rates or to delegate to the state railway commission 
authority to increase rates already fixed by statute can- 
not be questioned. After passing the act defining the pow- 
ers and duties of the state railway commission, the legis- 
lature at the same session enacted laws decreasing existing 
express and freight rates. Laws 1907, chs. 91, 95. In 
each instance power to change the rates thus fixed was 
conferred in specific terms on the state railway commis- 
sion. In the “Two-cent Fare Act” authority to increase 
passenger rates was not eranted, nor is it to be found in 
specific terms in any subsequent enactment, though the 
statute prescribes penalties for violating its provisions. 
Rey. St. 1913, sec. 6071. The intention to withhold from 
the state railway commission authority to increase passen- 
ger rates is fairly disclosed by the legislation specifically 
authorizing it to increase express and freight rates, though 
they had been fixed by statute; by the fixing of passenger 
rates without thus authorizing an increase; by the fail- 
ure of the legislature to specifically amend the “Two-cent 
Fare Act,” while legislating generally at the same session 
on the subject of rates; by the conditions which prompted 
the lawmakers to remedy existing abuses; and by the con- 
stitutional provisions conferring the rate-making power on 
the legislature and creating the state railway commission. 

Legislation requiring railway companies to sell for $20 
a book of tickets good for 1,000 miles also indicates a leg- 
islative intention to withhold from the state railway com- 
mission authority to increase passenger rates beyond two 
cents a mile. After the passage of the act conferring on 
the state railway commission in general terms power to 
fix passenger rates, railway companies were required to 
sell passenger transportation at the rate of two cents a 
mile. Laws 1907, ch. 94. This act recognized the maxi- 
mum rate fixed earlier in the session, and prescribed pen- 
alties for violations of its terms, but contained no provi- 
sion authorizing the state railway commission to allow an 
increase. When the legislature convened in 1907, the max- 
imum rate was three cents a mile. At that session, as al- 
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ready stated, the maximum was reduced to two cents a 
mile. 

All of the legislation, both specific and general, relat- 
ing to rates and to the powers and duties of the state rail- 
way commission may be harmonized by reasonable con- 
struction. Between the earlier and later acts there is no 
repugnance amounting to a repeal of the former. In the 
“Two-cent Fare Act” the legislature dealt with a specific 
subject limited to passenger rates. In the subsequent act 
relating to the state railway commission and conferring 
upon it authority over rates, the legislation is general. 
The specific provisions control, since they are not expressly 
contradicted by the general terms of the later act. The 
specific enactment fixes a maximum rate of two cents a 
mile for the transportation of passengers, leaving the ques- 
tion of lower rates for future determination. The general 
power of the state railway commissiou, as applied to pas- 
senger traffic, is limited to rates below the maximum fixed 
by the two-cent fare law. The legislature, in specifically 
fixing a maximum passenger rate and in conferring gen- 
erally upon the state railway commission power to regu- 
late or abolish passenger rates, left the state railway com- 
mission free to change or abolish rates within the bounds 
thus set by the lawmakers. This view of all of the legis- 
lation harmonizes it, gives effect to all of the acts, and 
makes resort to repeal by. implication unnecessary. In- 
tention, rather than expediency or legislative wisdom, 
is the end sought in construing and in giving effect to 
statutes. The principles applicable to the present inquiry 
were recently stated by Judge Morris of the supreme court 
of Indiana in the following language: 

“As applied to the question of an implied repeal of an 
earlier by a later act of the saine session, it is held that 
the later act, if in general terms, and not expressly con- 
tradicting the provisions of the earlier one, shall not be 
considered as intended to affect its more particular and 
specific provisions, unless absolutely necessary to hold 
otherwise in order to give any meaning at all to the words 
of the later act. * * * The reason for such rule is clear. 
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In passing the special act, the minds of the legislators were 
necessarily directed to the details of the special case, and 
it is not probable that they should intend, by a general 
act, to derogate from that which they have carefully super- 
vised and regulated. * * * Where a particular inten- 
tion is expressed in an act, which conflicts with a general 
intention expressed in a later one, the particular intention 
shall be given effect, leaving the later act to operate only 
outside the scope of the former.” Cleveland, C., C. & St. 
L. R. Co. v. Blind, 182 Ind. 398, 423. 

For these reasons, the state railway commission prop- 
erly declined to entertain the application having no pur- 
pose except to increase passenger rates beyond the limit 
fixed by statute. 

WRIT DENIED. 

SEDUWICK, J., dissenting. 

The relator, the Missouri Pacific Railway Company, filed 
a petition with the state railway commission asking for 
permission to increase its passenger rates. The comumis- 
sion dismissed the petition for want of jurisdiction, on the 
ground that the statute fixes the rate and the commission 
has no power to investigate the matter. Thereupon the rail- 
way company applied to this court for a writ of mandamus 
requiring the commission to entertain jurisdiction and 
hear its petition. The question thus presented is whether 
the state railway commission has jurisdiction to make in- 
vestigation as to the charges of the railway companies for 
intrastate transportation of passengers. 

At the general election in the fall of 1906 an amendment 
to the constitution was adopted creating a state railway 
conunission, imposing certain duties upon the legislature 
in regard thereto, and in the meantime conferring certain 
powers and duties upon the commission so created. The 
amendment is section 19a, art. V of the Constitution, and 
is as follows: “There shall be a state railway commission, 
consisting of three members, who shall be first elected at 
the general election in 1906, whose terms of office, except 
those chosen at the first election under this provision, shall 
be six years, and whose compensation shall be fixed by the 
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legislature. Of the three commissioners first elected, the 
one receiving the highest number of votes shall hold his 
office for six years, the next highest four years, and the 
lowest two years. The powers and duties of such commis- 
sion shall include the regulation of rates, service and gen- 
eral control of common carriers as the legislature may pro- 
vide by law. But, in the absence of specific legislation, 
the commission shall exercise the powers and perform 
the duties enumerated in this provision.” 

Pursuant to this amendment, there was introduced in 
the house of representatives by the joint committee on 
railroads, on the 11th day of February, 1907, a bill en- 
titled: “A bill for an act creating and defining the pow- 
ers, duties and qualifications of the state railway commis- 
sion and the secretary thereof and fixing their compen- 
sation; defining railway companies and common carriers, 
regulating the same, and providing the method of fixing, 
establishing, publishing rates, charges and classification 
for the transportation of passengers, freights and cars, in- 
cluding joint through rates and joint traffic arrangements, 
over and upon the various lines of said railway companies 
and common carriers in this state; the method of making, 
establishing and enforcing the general orders of said com- 
mission; defining unjust discriminations; to provide penal- 
ties for the violation of the provisions of this act, and to 
repeal all acts or parts of acts in conflict herewith, and to 
declare that an emergency exists.” 

Also on the 6th day of February, 1907, there was intro- 
duced in the house of representatives by the joint commit- 
tee on railroads a bill entitled: “A bill for an act to 
amend sections 10058 and 10059 of Cobbey’s Annotated 
Statutes for the year 1903, to fix a maximum passenger 
rate and to repeal said sections.” This latter statute was 
duly enacted, and was approved by the governor on the 
6th day of March, 1907. Laws 1907, ch. 92. It contained 
an emergency clause, and took effect March 6, 1907. The 
railway commission act was approved on the 27th day 
of March, 1907. Laws 1907, ch. 90. It also contained an 


574 NEBRASKA REPORTS. [Vou. 98 


State, ex rel. Missouri P. R. Co., v. Clarke. 


emergency clause and took effect on the day of its ap- 
proval. i 

The regulation of rates is a difficult and complicated 
matter. It involves the consideration of values and other 
things which the legislature itself is without necessary 
facilities to ascertain. The legislature, realizing this, and 
knowing the purpose of the people of the state in provid- 
ing a state railway commission, has supplied these facilities 
in detail to that commission and made liberal appropria- 
tion for that purpose. If the legislature has power under 
the constitution to regulate rates without the assistance 
of the railway commission, it will not be considered to 
have done so unless that intention is expressed in direct 
and unequivocal language. These two statutes were pend- 
ing before the legislature and were being considered at the 
same time; they were considered together. The two acts 
must be construed together as one act, and we must con- 
sider the rate statute as if it had been inserted as a part 
of the commission act; then we should harmonize the whole 
and derive the intention of the legislature therefrom. 

In Chicago, B. & Q. R. Co. v. Winnett, 89 C. C. A. (U. 
8.) 222, it was said: “The legislature would have full 
power to delegate to the Nebraska State Railway Commis- 
sion the authority to fix rates for the transportation of pas- 
sengers and freight by common carriers within the state of 
Nebraska if the constitution were silent upon that sub- 
ject.” The constitutional amendment contemplated that 
the regulation of rates and general control of common car- 
riers would be delegated to the commission, and the pre 
sumption arises that the legislature, even if it retained 
the power to fix rates independently of the commission, 
would in the first instance delegate all such powers to the 
commission. If, therefore, the language of the legislature 
subsequent to the amendment of the constitution is am- 
biguous or of doubtful meaning, it should be considered 
as delegating such powers. 

The supreme court of Missouri, in construing a some- 
what similar statute, used the following language, which 
seems to be pertinent here: “Therefore it follows that, if 
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the hand of the legislature by former acts was so laid on 
rates that no power existed to increase a hard and fast 
maximum general statutory rate (established to cover all 
cases and arrived at by legislative guess, however intelli- 
gent the guess may be, as seems to be the case at the time 
the utilities act was passed), the conclusion is irresistible 
that the legislature intended its hand should be lifted, 
and that by general rules and methods prescribed for the 
guidance of the commission, as here, it was intended that 
it first ascertain the facts and next should apply them in 
regulating rates, up or down. * * * Moreover, it was 
recognized that a mere legislative opinion on what a just 
rate should be (with the chance of the facts upon which 
the opinion was based being found nonexistent or untrue 
in part by the courts) was an uncertain and unscientific 
basis for a rate, although the right under the police power 
to prescribe rates is taken as a legislative right. The his- 
tory of the times shows (and we have no call to pretend ig- 
norance therein) that a scientific plan of valuation of rail- 
road properties actually used in the public service has 
come to be deemed an essential element at getting at just 
compensation, thereby excluding fictitious or sentimental 
values, mere ‘wind and water,’ on one side, and including 
actualities, on the other.” State v. Public Service Com- 
mission, 259 Mo. 704, 725. As was said by the supreme 
court of Florida: “The complex and ever-changing con- 
ditions that attend or affect the performance of the use- 
ful public service rendered by common carriers, make it 
impracticable for the legislature to prescribe all the neces- 
sary rules and regulations.” State v. Atlantic C. L. R. Co., 
56 Fla. 617, 82 L. R. A. n.s. 689. 

Subdivision b, sec. 2 of the commission act (Laws 1907, 
ch. 90) gives the commission general control over common 
carriers, including the “power to regulate the rates and 
services.” There is, of course, no doubt that the legislature 
may delegate to the commission such power to fix rates as 
the legislature itself possesses. If we consider that the 
constitutional amendment left with the legislature the gen- 
eral power to supervise and control the regulation of rates, 
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and also consider that conditions upon which the reason- 
ableness of rates depends are continually changing, so that 
a rate fixed in 1906 might soon become unreasonable, as 
either too high or too low, it might well be expected that 
the legislature would fix a rate which should control until 
the commission could investigate conditions and exercise 
the comprehensive power devolved upon it by the consti- 
tutional amendment and perform the duties specifically 
imposed upon it by the legislature itself. This intention of 
the legislature that the rates so fixed should be investigated 
by the commission from time to time is fully stated in the 
title of the act and is plainly expressed in the commission 
act itself. 

We have seen that subdivision 6b, sec. 2 of the act, pro- 
vides that the commission shall have power to regulate the 
rates and service of common carriers. Subdivision d pro- 
vides that the commission “shall have the power, and it 
shall be its duty to make all necessary classifications and 
to fix all necessary rates, charges and regulations to gov- 
ern and regulate the freight and passenger tariffs of rail- 
way companies and common carriers.” This seems to be a 
direct and positive declaration of the commission act it- 
self that the power and duty of the commission to investi- 
gate and determine the reasonableness of passenger rates 
is conferred and continued by that act. Section 5 of the 
act makes it the duty of all common carriers to file with 
the state railway commission all freight and passenger 
schedules of rates as herein provided for, “and afterwards, 
if they deem advisable, they may make partial or special 
classifications for all or any of the railroads subject here- 
to, and fix the rates to be charged by the roads therefor; 
and such classifications and rates shall be put into effect 
in the manner provided for general classifications and 
schedules of rates. The commission shall have the power 
to alter, change, amend or abolish any classification or rate 
when deemed necessary, and such amended, altered, or 
new classifications or rates shall be put into effect in the 
same manner as the originals. The said railway commis- 
sion shall fix as soon as practicable thereafter a schedule 
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and classification of rates and charges. * * * A copy 
or copies of said schedule or any part thereof when duly 
authenticated shall be received in evidence in all courts 
in this state without further proof as prima facie evidence 
that the rates therein contained are those fixed by said 
railway commission and that said rates are, prima facie, 
just and reasonable.” The same section also provides that 
any rates fixed by the commission in said schedule may, 
upon the complaint of any person, be changed, and such 
change shall govern the common carriers. There can be 
no doubt, when the title of the act, the preceding sections, 
the general powers of the commission, and the nature of 
their duties defined in the constitution are considered, that 
these sections refer to and include passenger rates. If any 
doubt still existed, it is removed by the following sections 
of the act. Section 8 of the act provides that the common 
carrier shall “print and keep for public inspection sched- 
ules showing the rates, fares and charges for the transpor- 
tation of passengers and freight which have been fixed and 
established as herein provided, and which are in force at 
the time upon its railroad or railroads.’” This section de- 
clares as plainly as words can that the rates mentioned in 
the preceding sections, and by those sections expressly re: 
quired to be fixed by the commission, include passenge: 
rates as well as all others. Section 13 of the act imposes 
a penalty upon any railroad or common carrier that “shali 
charge, collect, demand or receive * * * a greates 
rate, charge or conipensation than that fixed and estab 
lished by the railway commission for the transportation 01 
freight and passengers, or cars.” This section is, of course, 
intended for continued application in the future. It pro- 
vides no penalty for disregarding rates fixed by the legis. 
lature, but expressly fixes a penalty for charging a higher 
passenger rate than is fixed by the commission. If the 
cominission should name 2% cents as the passenger rate, 
this statute would apply, and to charge more than the rate 
so fixed by the commission would be criminal; but no pen- 
alty is incurred by charging more than the rate named in 
98 Neb. 37 
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the so-called passenger rate statute. Yet it is decided 
that the commission cannot fix passenger rates. 

Subdivision c, sec. 15 of the act, makes it unlawful for 
any “railway company or common carrier to change 
any rate, schedule or classification until application has 
been made to the railway commission and permission had 
for that purpose.” This implies that upon such applica- 
tion and permission any rate can be changed, and plainly 
provides that the commission may investigate upon appli- 
cation and fix and establish rates “for the transportation 
of (both) freight and passengers.” 

The constitutional amendment required the legislature 
to provide by law for the regulation of rates of service and 
general control of common carriers. In obedience to that 
requirement, they enacted this comprehensive statute for 
that purpose, as the title shows. In that act they pro- 
vided again and again that the commission should inves- 
tigate and fix passenger rates. It seems that the very fact 
that the legislature reiterated this command to the commis- 
sion to fix passenger rates has weakened the command it- 
self. The direct and unequivocal language of the legis- 
lature (section 5): ‘The commission shall have the power 
to alter, change, amend or abolish any classification or rate 
when deemed necessary, and such amended, altered, or 
new classification or rates shall be put into effect in the 
same manner as the originals,” is now disregarded or an- 
nulled. If the commission can “abolish” any rate, and 
make a new one and put it into effect, an oversight of the 
legislature, if any there be, in some minor act, and failure 
to make the language of such minor act definite, cannot 
surely overrule the plain language, as well as the whole 
tenor and effect, of the comprehensive commission act, as 
well as the spirit and intention of the constitution itself. 
The legislature knew that conditions are continually-chang- 
ing, and that any rate fixed might become too high or too 
low upon change of conditions. There was therefore in- 
corporated in the commission act the direct and positive 
provision that the commission shall have power to alter, 
change, amend or abolish any rate when deemed necessary 
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(section 5), which is a direct declaration that rates then 
or at any future time prescribed by the legislature would 
be temporary and might be changed by the legislature or 
investigated by the commission. 

The fifth paragraph of the syllabus of the majority opin- 
ion, and the authorities cited supporting it, have no ap- 
plication in this case. The general commission act is not, 
to be construed separately as a later act. The two acts 
are to be construed together as one act, as the majority 
opinion itself declares. The passenger rate act.is not “in 
conflict with a general intention expressed in a later en- 
actment,” but is in harmony with it, being intended to op- 
erate only until the commission can perform the compre- 
hensive duties imposed upon it. Since the two statutes 
are to be construed together as one act, the construction 
given them by the majority opinion creates the situation of 
inconsistent provisions of the same act. In such case, if 
the provisions are in fact inconsistent, the latest expres- 
sion controls. This rule is universal. 

The majority opinion says that the legislature has “left 
the state railway commission free to change or abolish 
rates within the bounds thus set by the lawmakers ;” that 
is, if the application had been to lower the passenger rate, 
the commission would have jurisdiction, and therefore the 
duty, to investigate conditions. This duty of the commis- 
sion is not in the rate act. It must therefore be derived 
from the comprehensive commission act. 

All agree that the two acts should be construed together, 
and both enforced, if possible. The complete conimission 
act is so plain that its meaning cannot be misunderstood. 
It requires the railway commission to make schedules of 
rates, including passenger rates, and revise them from time 
to time, and ought to be enforced, if possible. Passenger 
rates, in the nature of things, cannot be permanent. If 
there was no railway commission, such rates would have 
to be revised from time to time by the legislature itself. 
The legislature has already found it necessary to change 
the rate. The statute fixing the rate at two cents was in- 
tended as a temporary act until necessary investigations 


580 NEBRASKA REPORTS. [ Vou. 98 
State, ex rel. Missouri P. R. Co., v. Clarke, 


could be made and the truth learned. To so regard it is 
all that is necessary to make the two acts consistent and 
enforce them both. We ought to do that, and not convict 
the legislature of enacting at the same time two inconsist- 
ent acts. The railway commission by express and plain 
provisions of the statute can investigate, make schedules 
of passenger rates, and can “alter, change, amend or abol- 
ish” passenger rates. This is inconsistent with the thought 
that the legislature, or the comntission, or anybody else, 
ever has made or ever will make a permanent rate. The 
legislature has not taken over passenger rates to itself, 
with intention of itself changing or modifying them from 
time to time, as changing conditions require, without the 
assistance of the commission, or its investigation. 

By construction there is added a proviso to the passen- 
ger rate act, “Provided, that the railway commission may 
investigate and lower this rate, but they shall never raise 
it,” and so by construction the two statutes are made in- 
consistent. It would be equally reasonable to make the 
proviso to the passenger rate act, “Provided the railway 
commission may investigate and raise this rate, but they 
shall never lower it.” “Alter, change, amend” can be con- 
strued to mean “raise,” as well as to mean “lower.” If 
the legislature intended that the commission could change 
and alter the passenger rate only in one direction, why 
not say that the commission can raise the rate, but cannot 
lower it? If the railway commission act is amended by 
construction, and the word “lower” is substituted for the 
words “alter, change, amend,” we will have to also amend 
many other sections of the act. “The railway com- 
mission shall fix as soon as practicable thereafter a sched- 
ule and classification of rates and charges, except joint 
rates hereinafter provided for, for the transportation of 
freights, passengers and cars over the various lines of 
railroad in this state” will have to be amended so as to 
read, “Except passenger rates and joint rates hereinafter 
provided for,” and eliminate the word “passengers” where 
it now appears. There are many other provisions that 
are entirely inconsistent with the idea that the legislature 
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intended to fix passenger rates permanently, so that there 
can be only a one-sided investigation thereof. This would 
be contrary to the intent of the constitutional amendment, 
which contemplates that the commission shall investigate 
all railroad rates, etc. The two statutes, as enacted, are 
not inconsistent, and we ought not to make them so by 
construction. Even if all that the commission can do is to 
lower the rate, they ought, at least, to entertain an applica- 
tion to change the rate, hear the evidence offered, and 
lower the rate if conditions require it. The power to lower 
rates includes the power to investigate conditions. 

The same legislature enacted a statute to fix a maximum 
charge for the transportation of money or merchandise by 
express companies, and also an act fixing maximum rates 
for the transportation of certain property, and each of 
these acts contains a provision that the rates so fixed 
should continue only until the state railway commission 
should fix definite rates. It is reasoned from this that, 
since the passenger rate act contains no such provision, 
the fact that these two acts enacted by the same legislature 
expressly reserved to the railway commission power to 
modify the rates so fixed indicates that the legislature in- 
tended that the passenger rate should be beyond the con- 
trol of the railway commission. But the two acts in ques- 
tion were both approved and in effect after the passage of 
the railway commission act, and, without such provision, 
. reserving the investigation and control of express and 
freight charges to the railway commission might have in- 
dicated an attempt to deprive the railway commission of 
jurisdiction over such matters. No such provision was 
necessary in the act which was contemporaneous with the 
passenger rate act, and must be construed with it, and was 
passed before the commission act was enacted, and the 
fact that the legislature inserted such provisions where 
there might be a doubt of the legislative intention to sub- 
mit all such matters to the investigation and control of 
the railway commission may be considered to indicate that 
the thought was that the two acts introduced by the judi- 
ciary committee would be construed together, and that the 
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comprehensive act, which became a law after the passen- 
ger rate act, and which so plainly committed to the com- 
mission the investigation and regulation of passenger 
rates, leaves no room to doubt the legislative intention. 

The two-cent rate act of 1907 is simply amendatory of 
the rate fixed in a prior statute. If the prior statute had 
been allowed to remain without any change of rate, it 
would not be contended that the commission act intended 
to withdraw the subject of passenger rates from the con- 
sideration of the commission. The rate fixed by the for- 
mer act was assumed by the legislature to be too high, ad, 
as necessarily much time would be consumed in the investi- 
gations of the commission and revising the tariffs, the rate 
prescribed by the former act was changed. 

Chapter 94, Laws 1907, requires railroad companies to 
issue and sell mileage books of 1,000 miles each. It pro- 
vides that such mileage books shall be sold “for a sum 
not to exceed twenty dollars ($20) per one thousand 
miles.” The intention was that this rate should corre- 
spond with the general passenger rate then in force, or 
which might thereafter be in force, to be abolished or 
amended when deemed necessary. Passenger rates must 
be fixed with regard to passenger service. The rate can- 
not be made higher nor lower than the cost of the service 
and reasonable profits for the purpose of equalizing a sup- 
posed deficiency or excess of earnings of the freight serv- 
ice. The supreme court of the United States has so de- . 
cided. “The outlays that exclusively pertain to a given 
class of traffic must be assigned to that class, and the 
other expenses must be fairly apportioned.” Northern P. 
Rk. Co. v. North Dakota, 236 U. S. 585, 597, and cases 
cited. It was therefore wholly impracticable to fix pas- 
senger rates permanently without reference to freights 
and other considerations, and it is incredible that the leg- 
islature ever could have attempted to do so. 

When we consider the title and provisions of this com- 
mission act, and that it was considered with, and approved 
and took effect after, the two-cent passenger rate act, there 
seems to be no doubt whatever that the legislature in- 
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tended that the passenger rate act should be temporary 
and should regulate those rates until such time as the com- 
mission might fully investigate conditions as contemplated 
by the legislature and establish suitable rates for the 
freight and passenger traffic of the railroads. 


Lerron and Barnzs, JJ., concur in this dissent. 


ANDREW HANIKA, APPELLEE, VY. LINCOLN TRACTION 
COMPANY, APPELLANT. 


FILED JUNE 19, 1915. No. 18177. 


1. Appeal: INstTRUCTIONS: OBJECTIONS: Walver. It is the duty of 
the trial court, when charging the jury, to state the issues with 
reasonable definiteness, and a failure so to do may constitute 
reversible error; but, in order to be available as such, the atten- 
tion of the court must be called to its oversight at the time the 
instructions are given. A failure on the part of the parties to so 
act will amount to a waiver of the error. 


2. Trial: RercsaL or Instructions. The instructions requested by 
defendant and refused by the court, referred to in the opinion, 
held properly refused. 


o. Appeal: CoNFLIcTING. EVIDENCE. “Where the evidence is fairly con- 
flicting, the judgment will not be reversed merely because in thia 
court the preponderance seems probably to have been in favor 
of the unsuccessful partv in the district court.” Greer v. Winter, 
49 Neb. 705. : 


APPEAL from the district court for Lancaster county: 
Wintnarp E. Stewart, Juper. Affirmed. 


C. 8S. Allen, O. B. Clark, Frederick Shepherd and Field, 
Ricketts & Ricketts, for appellant. 


Strode & Beghtol, contra. 
FAWCET?, J. 


From a judgment of the district court for Lancaster 
county, in favor of plaintiff, in an action for personal in- 
juries, defendant appeals. 
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Plaintiff and a friend were walking west on the side- 
walk on the north side of P street, in the city of Lincoln. 
As they reached Twenty-seventh street (which runs north 
and south and is traversed by a double track) they ap- 
pear to have been engaged in a more or less earnest con- 
versation. Plaintiff testified that when they reached the 
street intersection he looked both ways; that he saw a car | 
coming from the north, but did not see any coming from 
the south. They started across the street, and just as 
they had crossed the east track and had reached a point 
between that and the west track, the south-bound car on 
the west track came to a stop directly in front of them, 
which prevented them from proceeding, and immediately 
the north-bound car on the east track was upon them. 
The result was that plaintiff fell, and his foot was run 
over by the north-bound car. The foot was so severely 
injured that it had to be amputated. The recovery was 
for $4,000. No complaint is made as to the amount of the 
recovery. The allegations of negligence pleaded in the 
petition, stated succinctly, are: (1) That the south-bound 
car was negligently stopped in front of plaintiff at the 
intersection at Twenty-seventh and P streets; (2) that 
the speed of the north-bound car was excessive; (3) that 
no warning of the approach of the north-bound car was 
given; and (4) that the motormen on both cars were, 
or should have been, aware of plaintiff’s situation between 
the tracks, and should have so operated their cars as not 
to pass each other when he was between them. 

The court stated the issues to the jury thus: “(1) In 
this action the plaintiff sues the defendant for damages, 
and for hospital and surgical expenses, in the sum of 
$15,510 alleged to be due to injuries received by the plain- 
tiff from the careless and negligent operation of street 
cars by the defendant’s servants at Twenty-seventh and P 
streets in the city of Lincoln, on the 24th day of May, 1911. 
(2) For answer to plaintiff’s said petition the defendant 
denies each and every allegation therein, except that it is 
a corporation and operates a street railway in the city of 
Lincoln. Defendant alleges that it was carelessness and 
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negligence for the plaintiff to attempt to cross defendant's 
tracks while two street cars were approaching the cross- 
ing from opposite directions at the usual rate of speed, 
under the existing conditions. These pleadings tender the 
issues which you are to determine by your verdict.” 

By instruction No. 4 the jury were told: “You are in- 
structed that the burden of proof in this case is upon the 
plaintiff to prove by a preponderance of the evidence all 
the material allegations in his petition: That is to say, 
that at the time of the accident alleged the defendant was 
guilty of negligence, as stated in the petition; that, as 
the proximate result of such negligence, the plaintiff sus- 
tained injuries, as alleged in the petition, and by reason 
of said injuries the plaintiff has been damaged, as alleged 
in the petition; and the amount of such damages. When 
the plaintiff has so shown these facts, then the burden of 
proof is upon the defendant to prove by a preponderance 
of the evidence the allegations of its answer constituting 
its defense to plaintiff’s action: That is to say, that any 
injuries received by the plaintiff were the proximate re- 
sult of his own negligence, or that his own negligence con- 
tributed thereto as a proximate cause thereof. If, how- 
ever, the plaintiff’s own testimony shows that he was guilty 
of negligence at the time of the accident, such evidence is 
to be considered by you as it may bear upon the question 
of plaintiff’s negligence.” — , 

It is contended that these instructions did not state the 
issues raised by the petition. There is force in this con- 
tention, and if the failure to more definitely state the acts 
of negligence upon which plaintiff relied had been called 
to the attention of the court at the time, in the exceptions 
to the instructions presented by the defendant, or in a 
separate instruction tendered by it, and the court had then 
failed to state the issues more definitely, such failure might 
be urged here. But counsel for defendant did not do 
either. In 26 separate exceptions noted at the time, no 
reference whatever is made to this failure on the part of 
the court; nor was any instruction tendered. It was too 
late to complain for the first time in the motion for a new 
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trial. Moreover, it clearly appears from the bill of excep- 
tions that defendant was not prejudiced by the failure re- 
ferred to, as the particular acts of negligence alleged in 
the petition were fully tried by both parties, so that the 
jury could not have been misled by the manner in which 
the issues were stated. 

It is urged that the jury disregarded the ninth instruc- 
tion given*by the court, as follows: “The plaintiff’s view 
of both cars was unobstructed. It was his duty when ap- 
proaching the tracks to look in both directions before at- 
tempting to cross, and failure to do so, under the circum- 
stances, would be negligence.” If this instruction stood 
alone, there would be force in defendant’s contention; but 
it is followed by instructions 10 and 11, which accurately 
state the doctrine of the last clear chance. We think the 
evidence was sufficient to warrant the court in submitting 
this issue to the jury, and counsel for defendant evidently 
thought so too, as no error is assigned in that behalf. It 
follows that the contention as to instruction No. 9 must 
* fail. 

By the third assignment, it is contended that the court 
erred in refusing to give instruction No. 6, requested by 
defendant. This instruction was properly refused, as it 
assumed to determine a question of fact which was for 
the jury. The same is true as to the second, third and 
fourth instructions, requested by defendant and covered 
by assignment No. 4. 

By assignment No. 5 it is urged that the verdict is not 
sustained by sufficient evidence. It would be of no benefit 
to the parties or to the profession to set out the evidence. 
As stated in the brief of defendant, the charge of negligence 
rests solely on the conduct of the two motormen. The 
evidence in relation thereto is conflicting. From a read- 
ing of the testimony of the witnesses, as shown in the rec- 
ord, it appears to us to preponderate in favor of the de- 
fendant, but that preponderance is not so great as to war- 
rant us in setting aside the verdict of the jury, sustained 
by the trial court, all of whom had the advantage of hear- 
ing and observing the witnesses as they were giving their 
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testimony. Had we been thus favored, it might have im- 
pressed us as it did them. We cannot say that the ver- 
dict is clearly wrong. 

AFFIRMED. 


Lerron, Sepewick and Hamer, JJ., not sitting. 


WILHELM FLEGE V. STATE OF NEBRASKA. 
Fitep Jone 18, 1915. No. 18468. 


1. Criminal Law: Revirw: SvuFFiciENcy oF EvipENcE. It is the set- 
tled rule in this court that when a case has been tried two or 
more times, the verdict each time being in favor of the same 
party, this court will not set aside the last verdict as being against 
the weight of the evidence, unless the evidence is clearly insufficient 
to sustain it. Dunbar v. Briggs, 18 Neb. 94; Missouri P. R. Co. 
v. For, 60 Neb. 531, 557; Souchek v. Karr, 83 Neb. 649. 


And this rule is not confined in its opera- 
tion to civil cases, but is equally applicable in a criminal prose- 
cution. 


3. : : Egrors. And in such a case a third conviction 
for the same offense will not be set aside for errors occurring at 
the trial, unless it clearly appears in the record that such errors 
deprived the accused of a fair trial and were the probable cause 
of his conviction. 


: MANSLAUGHTER: SUFFICIENCY OF EVIDENCE. The evidence 
set out in this opinion and in our two former opinions, 90 Neb. 
390, and 93 Neb. 610, held to be of such a character as to forbid 
a holding by the appellate court that it is insufficient to sustain 
the verdict. 


: REFUSAL OF INSTRUCTIONS. The refusal to give requested 
instructions, proper in form and substance, is not reversible error, 
when it appears that every material point contained therein is 
covered by those given by the court on its own motion. 


Error to the district court for Thurston county: Guy 
T. GRAVES, JupGE. Affirmed. 


J. J. McCarthy, Fred 8S. Berry and M. F. Harrington, 
for plaintiff in error. 
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Grant G. Martin, Attorney General, George W. Ayres, 
Frank E. Edgerton, C. A. Kingsbury, Howard Saxton and 
C. H. Hendrickson, contra. 


FAWCETT, J. 

On June 30, 1910, Louise Flege was shot and killed at 
her home in Dixon county. Plaintiff in error, who will 
be designated herein as defendant, was charged with her 
murder. He was first tried in the district court for Dixon 
county and found guilty of murder in the second degree. 
That conviction was reversed and the case remanded for 
further proceedings. 90 Neb. 390. After the case was re- 
manded to the district court the venue was changed to 
Thurston county, where upon a second trial defendant was 
found guilty of manslaughter. Error was again prose- 
cuted to this court, and the judgment of conviction again 
reversed and the case remanded. 938 Neb. 610. <A third 
trial was had in Thurston county and defendant again 
found guilty of manslaughter, and the case is now before 
us for a third review. A statement of some of the in- 
portant facts and circumstances in the case appear in our 
two former opinions above cited. 

In one particular the record now before us differs from 
the two preceding ones. This difference is found in the 
testimony given by the medical experts. One of the 
grounds on which the second conviction (93 Neb. 610) was 
reversed was that the jury must have ignored the testi- 
mony of the medical experts introduced by the defendant. 
Reference is made to that opinion for a statement of the 
substance of their testimony. On the third trial the state 
met this expert testimony with the testimony of two wit- 
nesses, Doctor Dunn and Doctor Waite, both men of high 
standing in their profession. Professor Haines and Doctor 
Hektoen, who appeared as witnesses for the defendant both 
on the second trial and on this, testified that from their 
examination of the stomach contents it was their opinion 
that Louise Flege was not killed until two and one-half or 
three hours after she had eaten her dinner, which the un- 
contradicted evidence shows was at or shortly after 12 
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o’clock on the day of the tragedy. Wichtencamp, the wit- 
ness for the state on whose testimony this conviction 
largely depends, testified that she was shot by the defend- 
ant at or shortly after 1 o’clock. She was shot twice, once 
in the breast and once through the head, the shot through 
the breast. being, unquestionably, the first of the two shots. 
The question then is: Were the shots which Louise re- 
ceived, or either of them, instantly fatal, and, if instantly 
fatal, may there have been post-mortem digestion? On 
both of these points there is now a direct conflict in the 
testimony of the medical experts. Doctor Dunn and Doc- 
. tor Waite, and particularly Doctor Waite, testified that 
digestion in the case of Louise might have continued for 
an hour or more after death. The stomach contents showed 
that in Some manner or other a considerable quantity of 
blood had been taken into the stomach, so that at the time 
the stomach was removed by Doctor Meis its total contents 
weighed six and one-half ounces, of which two ounces were 
blood. The evidence is clear that on the day in question 
Louise was in a perfectly healthy state. It must be pre- 
sumed, therefore, that her stomach was normal. The se 
cretion of gastric juices in the stomach begins, in most 
cases, in from five to eight minutes after eating, and in 
some cases immediately thereafter. The secretions neces- 
sary to cause digestion are hydrochloric acid and pepsin. 
In a person like Louise, who, under any theory of the case, 
lived for at least an hour after eating her midday meal, 
there would be the normal amount of secretion of gastric 
juices. The theory of the doctors for the state is that in a 
case of that kind, where a person.in perfect health is in- 
stantly killed about an hour after eating, the hydrochloric 
acid and pepsin will continue to perform their digestive 
functions until they have been consumed. Professor 
Haines for the defense testified that the stomach contents, 
as examined by him, did not show the presence of any free 
hydrochloric acid. Doctor Waite testified that. under the 
conditions indicated digestion might continue for a week 
or more after a healthy person’s death, although during 
that period it might be very much retarded. We think it 
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is clear from the evidence that the wound in the breast 
was not necessarily instantly fatal. The evidence as to 
the wound in the head shows that the bullet entered about 
two and one-half or three inches behind and on a level with 
the opening of the left ear, and came out through the left 
cheek about an inch below the eye. Professor Haines testi- 
fied that he was not an expert on such matters, and de- 
clined to give an opinion as to whether or not the shot 
was instantly fatal. Doctor Hektoen and two or three 
other witnesses for the defense testified that that shot was 
instantly fatal, and Doctor Hektoen testified that after 
death there would be no digestion in either the stomach 
or the stomach wall. Doctors Dunn and Waite for the 
state testified that you could not tell from the mere fact 
that the bullet entered and came out at the points indi- 
cated that the shot was instantly fatal; that the bullet may 
have been deflected; that in penetrating the skull it may 
have been deflected and passed around on the inside of 
the skull, missing the vital parts, and then have come out 
through the cheek; that the fact that you could pass a 
probe straight through from the point of entrance to the 
point of exit does not prove that the bullet went straight, 
for the reason that, on account of the softness of the brain 
tissue, a probe could be passed right through the brain. 
The question, therefore, on this point is, not necessarily 
when Louise was shot, but when she died. If the shot 
through the head was instantly fatal, Eichtencamp’s story 
was probably false; while if it was not instantly fatal, so 
that she may have lain there in an unconscious condition 
for a period of an hour or more before she died, his story 
could be true. Whether it was true or false was a ques- 
tion for the jury. 

We shall not attempt an elaborate review of the testi- 
mony of the various witnesses, but will refer to enough to 
show that counsel for defendant were mistaken when they 
said in their argument at the bar that the conviction in 
this case rests entirely upon the uncorroborated testimony 
of Eichtencamp. Herbert Henrichs testified that on the 
Friday prior to the tragedy he and defendant were talking 
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about Louise, and that defendant said “he would get hell 
again in the morning from Louise, and he thought he was 
his own boss, she didn’t have no business scolding him all 
the time, and he soon would be done with her.” He fur- 
ther testified to a conversation with defendant on August 
15, 1910, which was about a month after Eichtencamp had 
charged defendant with the crime; that defendant asked 
him in that conversation who he thought “done that;” 
that witness said to him, “Albert couldn’t tell such a story 
about him doing it if it wasn’t true;” and that defendant 
said, “That didn’t make any difference, he had a better at- 
torney than Kingsbury, and he’d get out of that all right, 
and if Kingsbury got another one he would get still a bet- 
ter one.” A. H. Maskell testified to having a conversation 
with defendant subsequent to the tragedy and after de- 
fendant had been charged with the crime, in which he 
asked defendant why he had bought his revolver; that de- 
fendant in answer said he did not know why, that he just 
wanted a revolver; and that he said, “If I didn’t have this 
revolver I would not had this trouble.” The record shows 
that defendant and his brother Fred returned from Dixon 
to the home of the latter about 4 o’clock that afternoon, and 
that defendant left there about half an hour Jater, as Fred 
supposed, for his home. He was driving his car, in which 
he could have reached his home, about a mile and a half 
away, in from five to ten minutes. Instead of going di- 
rectly home, he stopped at the Henrichs place, visited a 
while with the Henrichs girls, and then went out into the 
field, as he says, to invite the Henrichs boys to a beer 
party which was to be given at Fred’s home that evening by 
Fred’s hired man. He remained in the field for an hour 
or more. Between 6 and 7 o’clock Hichtencamp telephoned 
to Fred’s residence and inquired for defendant. Fred 
seemed surprised that defendant had not reached home. 
BWichtencamp told Fred that he had better come over; that 
Louise was lying in the yard, and was “pretty nearly all 
in.’ Fred telephoned the Henrichs place and requested 
them to tell the defendant to go home. Fred then ran 
across the field to defendant’s place. When he arrived he 
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found Louise lying in the yard, dead. Within about a 
minute after Fred arrived, defendant appeared. Fred tes- 
tified that when the defendant came up he said to him, 
“Well, now we got it; if you had stayed home a little 
better probably this would not have happened.” He also 
testified that he asked him where his revolver was. AS 
these two brothers stood by the side of their dead sister, 
who had been foully murdered, Eichtencamp, the only man, 
so far as they knew, who had been on the farm that after- 
noon, stood about 50 feet away; yet neither of them asked 
him a question as to when he had first discovered the body, 
or whether he had seen any one around that afternoon, or 
had heard the shooting. This is sought to be explained 
by counsel by saying that the defendant is a man who 
is dull of comprehension and does not think quickly. No 
such contention is made, however, for Fred. We have no 
doubt that the testimony of defendant himself and of his 
brother Fred, with regard to this incident, was regarded 
by the jury as strong corroboration of the story told by 
Eichtencamp at the trial. Reference was made in one of 
our former opinions to the weeds that were cut in the 
garden on the day of the tragedy. It is argued here that 
the testimony shows that those weeds must have been cut 
in the afternoon of that day, and that, if so, they were cut 
by Louise after defendant had left home for Dixon, and 
that this disproves the testimony of Eichtencamp. The 
witnesses who testified upon this point are the witnesses 
Lessnian and Sohren. On cross-examination neither of 
these witnesses would say that those weeds might not 
have been cut in the forenoon, or as early as 9:30 o’clock. 
This testimony, therefore, does not contradict the testi- 
mony of Eichtencamp as to the time Louise was shot. Ref- 
erence was also made in a former opinion to the testimony 
of two witnesses as to hearing a shot about 3 o’clock in the 
afternoon. Jacob Koth testified that he heard a shot at 
the Flege place about 3 o’clock that afternoon. He testi- 
fied to but one shot. Two were fired, unquestionably close 
together. Why did he not hear both shots? Alice Mau is 
the other of the two witnesses. She testified that about 
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3 o’clock that afternoon, while she was at the mail box, 
she heard a sound similar to a loud pounding or the report 
of a gun. She heard but the one report. Henry Hen- 
richs testified that between 3 and 4 o’clock that afternoon 
he was fixing a 14-horse power gasoline engine, and that 
after fixing it he started it up, and he described the explo- 
sion made by the engine when it started. He testified fur- 
ther that the Mau mail box was closer to his place than to 
the defendant’s; that the mail box is north of his place, 
and defendant’s place is southeast of his. “Q. Then your 
place would be between the defendant’s place and the mail 
box where the Mau girl went to get her mail? A. Yes, 
sir.” It is said in the brief of counsel for defendant that, 
“whenever the necessity or importance of developing new 
evidence becomes apparent to counsel for the state, they 
never have to or at least never do, go outside of the Hen- 
richs family.” The jury saw the members of “the Hen- 
richs family” on the witness-stand, and evidently did not 
form the same opinion as to the character of their testi- 
mony as that formed by counsel for defendant. It also 
appears that after the defendant was told that Hichten- 
camp had charged him with the commission of the crime, 
and on the same day, he was taken by the officers in an 
automobile to Ponca; that on that trip he rode in the same 
seat with Eichtencamp without uttering a word of re- 
proach to EHichtencamp for having, as he now claims, 
charged him with so foul a crime. A number of other in- 
stances are testified to by the witnesses, which we will not 
burden this opinion by repeating, but will simply say that 
there were other circumstances detailed, some of them ap- 
parently trivial in their nature, but which, taken together 
with those we have referred to, were sufficient to negative 
the contention that HKichtencamp’s testimony is without 
corroboration. 

The fact that Eichtencamp’s testimony at the coroner’s 
inquest, in the early morning after the tragedy, was such 
that defendant could not be guilty, and that he then sought 
to bolster up his testimony by testifying to other circum- 

98 Neb. 38 
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stances that were not true, does not necessarily show that 
he did not testify to the truth at the trial. He explains 
his former testimony now by saying that, as defendant 
drove away after shooting Louise, he warned him that if 
he told anybody what he had seen he would get the same as 
Louise, and that he was afraid that defendant would do as 
he had threatened. He was then a boy in his teens, and 
if he had seen the defendant ruthlessly shoot down his 
own sister, without, so far as he knew, any cause for so 
doing, he might well fear that such a man would not hesi- 
tate to execute his threat if he failed to heed the warning 
given. Of this fact the jury were in a better position to be 
the judges than we are. 

In the present consideration of the case, we are con- 
fronted with the rule: “If a case has been tried three 
times, the verdict each time being in favor of plaintiff, this 
court will not set aside the last verdict as being against 
the weight of the evidence, unless the evidence is clearly 
insufficient to support the verdict.” Souchek v. Karr, 88 
Neb. 649, and cases therein cited. It is true that was not 
a felony case, but the rule seems to be the same, whether 
it be a civil action or a criminal prosecution. 

In 2 R. C. L. p. 199, sec. 169, it is said: “Where a ver- 
dict is a second or succeeding verdict and is in accordance 
with the prior verdicts, the reviewing courts are less in- 
clined to set it aside than if it were a first verdict. Still 
a verdict controlled by no reason, supported by no justice, 
and which is manifestly the result of passion and preju- 
dice, will not be sustained on appeal, no matter how many 
similar verdicts may have been previously returned in 
the case. This rule is not confined in its operation to civil 
cases, though it is more frequently so applied, but it is 
equally applicable in a criminal case.” 

The author cites in support of his text State v. Cross, 
12 Ia. 66, wherein, at page 68, it is said: “It will be ob- 
served that the defendant objects to a second verdict find- 
ing him guilty of the same offense. It is true that the 
first was set aside, because the court was satisfied that 
it was not the free and unbiased conclusion of one of the 
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jurors. And, giving to the defendant all benefit resulting 
from this fact, it still appears that at least 23 jurors, under 
their solemn oaths, have found him guilty of this offense. 
This consideration has much weight with us in sustaining 
the ruling below.” 

In the light:of the rule as above announced, which we 
think is sound, unless we can say that the evidence ‘is 
clearly insufficient to support the verdict,” it is our duty 
to sustain it. In reviewing a first conviction, we might be 
justified in giving the accused the benefit of any doubt ex- 
isting in our minds, and grant him a new trial; but, after 
three different juries have found him guilty of the crime 
charged, it would be an unwarranted invasion of the prov- 
ince of the jury to set aside the third conviction, unless 
well satisfied that the defendant has not had a fair trial, 
and that the evidence was clearly insufficient to show his 
guilt. 

We come now to a consideration of the assignments of 
error occurring at the trial. Does the same rule apply 
here, viz.: Should a third conviction for the same offense 
be set aside for errors occurring at the trial, unless it 
clearly appears that those errors deprived the accused of 
a fair trial and were the probable cause of his conviction? 
We must answer that question in the negative. We have 
gone through this record with great care, and, while the 
trial court made some rulings on the admission and exclu- 
sion of evidence that we would not have made had we 
been trying the case, we do not think they are of such 
gravity as to call for a reversal. We are unable to dis- 
cover any error in the instructions given by the court. In- 
struction No. 12, defining motive, is assailed, and it is 
urged that this instruction was declared erroneous in our 
first opinion, 90 Neb. 390. The first paragraph of the in- 
struction as given at this trial comprises the whole of the 
instruction given at the former trial. As so given it was 
condemned; but on this trial the court added what it con- 
sidered would meet the criticism of the instruction in our 
former opinion. We think the addition made by the court 
is sufficient to relieve it from our former criticism, and, 
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as given at the last trial, it did not constitute reversible 
error. The case then resolves itself down to one point, 
whether the court erred to such an extent as to demand 
a reversal because of the instructions which defendant re- 
quested and which were refused. The court’s charge to the 
jury contained 28 separate paragraphs. The assignments 
of error discussed in defendant’s brief cover 14 instruc- 
tions requested by defendant and refused by the court. It 
would unnecessarily lengthen this opinion to refer to these 
instructions in detail. We deem it sufficient to say that 
every material point tendered by them is covered by the 
charge given by the court on its own motion. 

Thirty-six jurors, twelve of them residents of defendant’s 
own county, where he has lived substantially all his life, 
after having seen Eichtencamp and the defendant. and the 
other witnesses upon the witness-stand and heard them 
give their testimony, have said by their verdict that they 
believe Eichtencamp is now telling the truth. The trial 
judge has sustained them in so finding. As an appellate 
court we must sustain the conviction, unless we can con- 
scientiously say that we are satisfied that the jury were 
actuated by passion or prejudice, or that they were not war- 
ranted in giving credit to the testimony of Eichtencamp 
and discrediting that of the defendant. This we cannot 
say. 

Finding no error in the record which would justify set- 
ting aside this, a third conviction, the judgment is 

AFFIRMED. 


Hamer, J., not sitting. 


SEDGWICK, J., dissenting. 

I think that the majority opinion gives altogether too 
much consideration to the fact that there have been three 
jury trials and three verdicts against the defendant. It is 
said that the rule to be enforced is: “If a case has been 
tried three times, the verdict each time being in favor of 
plaintiff, this court will not set aside the last verdict as 
being against the weight of the evidence, unless the evi- 
dence is clearly insufficient to support the verdict.” 
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Souchek v. Karr, 838 Neb. 649. But the settled rule of 
this court is that a verdict will not be set aside because 
of insufficiency of the evidence in any case, unless “the 
evidence is clearly insufficient to support the verdict.” 
This pronouncement, then, in the Kerr case is nothing 
more than a declaration that the court will consider the 
fact. that former verdicts have been found against the 
defendant. Ifow much consideration should be given to 
that fact depends upon circumstances connected with the 
former conviction. In the citation from 2 R. C. L. p. 199, 
sec. 169, the author is speaking of directed verdicts and 
cases where former verdicts have been set aside for in- 
sufficiency of the evidence. If the court has declared that 
the whole evidence, fairly considered, is insufficient to sus- 
tain a verdict of guilt, and again a second verdict, and a 
_ jury finds a third verdict of guilt upon the same evidence, 
the court would seriously consider whether to affirm the 
third conviction or dismiss the case, and that would, under 
the decision in Souchek v. Karr, supra, depend upon 
whether the verdict was clearly wrong. If, on the other 
hand, the former verdicts were set aside for errors in 
submitting the case so that the merits of the case had not 
been passed upon by the jury, if the verdict of guilt in the 
former trials was caused by erroneous instructions, it 
could not be considered that the jury lad passed upon 
the sufficiency of evidence. It was the instructions of the 
court that caused the former verdicts, as though the court 
had instructed the jury to return such verdicts. In the 
Iowa case cited, State v. Cross, 12 Ia. 66, the former ver- 
dict had been set aside because one of the jurors had not 
clearly consented to a verdict of guilty. The case was 
properly submitted, and eleven jurors had found the evi- 
dence sufficient. The court gave some consideration to 
the fact that 23 jurors had passed upon the sufficiency of 
the evidence. We give much consideration to the fact that 
one jury has done so, and will not set aside their verdict 
unless clearly wrong. This court has said that the first 
two attempts were mistrials. If this defendant has now 
had a fair trial, that is, if the evidence has all been fairly 
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submitted to the jury, the question for the first time is 
whether that evidence proves the defendant’s guilt beyond 
a reasonable doubt. 

There is no direct evidence of the defendant’s guilt, 
and no proof of any tangible fact that necessarily points 
to his guilt, except the evidence of the witness Hichten- 
camp. TF lege is the defendant, and of course his interest 
in the case is such that his evidence must be carefully scru- 
tinized. When it became evident that either Eichtencamp 
or Flege committed this crime, and Eichtencamp was in- 
formed that that was the conclusion of the prosecuting offi- 
cers, it became at once a contest between Eichtencamp 
and Flege, so that Eichtencamp’s evidence is also to be 
considered in view of that fact. When a great crime is 
committed that becomes notorious and shocks the whole 
community, it is natural for people, especially those who 
have had no experience in weighing evidence, to entertain | 
belief as to who is guilty. When an ordinary individual 
gets the belief in his mind that a certain one is guilty, then 
his imagination will help out, and anything that appears 
tends to confirm that belief, and so in this case, in proving 
indications of Flege’s guilt derived from his conduct, we 
have the state proving by its witnesses that he did not cry, 
and those who are inclined to believe him guilty rather 
than Eichtencamp consider it some evidence of his guilt. 
The state by other witnesses proved that his eyes were 
red and his face swollen. That circumstance was per- 
haps inconsistent with the other, but was also evidence of 
guilt to those who observed that fact. I do not find in any 
of these statements in regard to what Flege did and how 
he acted any evidence whatever that tends to corroborate 
Hichtencamp. There is no man that can tell how he him- 
self would look and exactly how he would act if he should 
go to his back yard and find a member of his own family 
horribly murdered. There are no two men who would act 
exactly alike under such circumstances, and we cannot tell 
from the fact that defendant did or did not cry, or that 
his eyes were red, anything about his probable guilt. In 
order to support the verdict we must believe Eichtencamp. 
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He is a perjured witness, self-confessed, and with the 
same interest as though he himself were on trial for this 
crime. It is more than probable that either Eichtencamp 
or this defendant committed this crime. Two witnesses 
testified that they heard a pistol shot at the Flege place 
at about 8 o’clock. If that is true, the defendant is prob- 
ably not the guilty party. The defendant was not in that 
vicinity after about 1 o’clock that day. Of course, these 
witnesses may be mistaken. Several of the witnesses testi- 
fied that they were within hearing distance and did not 
hear any pistol shot at about 1 o’clock, the time that Flege 
left. That evidence is not very important, because they 
might not have heard it, but it is to be considered. Eich- 
tenkamp told many persons soon after the murder that 
after Flege had gone he went to the house and found Louise 
there. He swore to that upon the first investigation. There 
is no doubt about that. That he did-so state and did so 
swear is proved by unimpeachable evidence. If he told 
the truth then, rather than upon the final trial, when he 
had an interest in testifying as he did, Flege is not guilty, 
since Louise was alive after Flege left. Dr. Haines, whom 
we all know to be absolutely competent and unpreju- 
diced, testifies that, under the circumstances from his in- 
vestigation of the contents of the stomach, he knows that 
Louise was not killed before 2 o’clock, and probably not 
until 8. He is supported by another witness who is un- 
prejudiced. If this testimony is true, Flege is not guilty. 
They attempt to meet this testimony in several ways. They 
put on several experts, who were apparently competent, to 
testify that when a person is killed, if there is a supply of 
gastric juice in the stomach, digestion will proceed until 
that supply is exhausted. They do not pretend that the 
stomach will keep on supplying this gastric juice after 
death, There is some other testimony upon that line that 
it is not necessary to mention. These experts seem to con- 
clude that it is possible (barely possible) that Louise may 
have been shot as early as 1 o’clock. The evidence does not. 
prove beyond a reasonable doubt that she was shot as 
early as 1 o’clock, and, if she was not, Flege is not guilty. 
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To further strengthen this evidence, one witness testifies 
that a bullet fired through the head as this one was might 
not produce instant death. His reason is that it might be 
deflected, and so pass around the brain, but certainly these 
doctors know whether the bullet went through the skull 
and came out through the skull. As it did go through 
the skull, what could it strike that would deflect it? The 
witness says that passing a probe through the course of the 
bullet would not prove that the bullet went directly 
through, because the probe would pass through the soft 
brain tissues; but I should think that the bullet would 
too, unless the brain was hard enough to deflect it, which 
is not probable. A circumstance which they prove and 
which they seem to think indicates Flege’s guilt is that he 
was slow about getting home after he and his brother 
had been to town. This they say indicates that he was 
dreading to meet the facts of Louise’s death; but to a man 
who wanted to find Flege innocent it might just as well 
mean that he had not known that any harm had come to 
Louise, or that there was any necessity, now that he had 
spent the most of the afternoon, of hurrying home. This 
conviction seems to be sustained upon the theory that, 
when a case has been tried three times to a jury and the 
defendant is found guilty every time, the court will not 
set aside a verdict, unless it is clearly wrong; but that is 
true in any case, and the rule has no application except 
in those jurisdictions where the court has refused to set 
aside the verdicts of juries, even if they are clearly wrong. 
If the verdict is clearly wrong, and Flege is not guilty 
of this murder, a hundred irregular and illegal trials wil) 
not make him guilty. It is possible that Flege may be 
guilty. Somebody is guilty, without doubt; but the fact. 
that they cannot prove with certainty that some one else 
is guilty is not a sufficient reason for convicting Flege. 
There are circumstances clearly proved which tend to cor- 
roborate the defendant’s testimony, and none of impor- 
tance which corroborate the story which Eichtencamp now 
tells. There is no reason for believing Eichtencamp rather 
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than the defendant, and therefore the defendant is not 
proved guilty beyond a reasonable doubt. 


Barnes, J., concurs in the above dissent. 


Lonzo D. WarIrrorp, GUARDIAN, APPELLANT, V. HENRY 
KINZEL ET AL., APPELLEES. 


FILep JUNE 18, 1915. No. 18765. 


Homestead: ABANDONMENT: SUFFICIENCY OF EVIDENCE. The evidence 
examined and set out in the opinion held sufficient, when consid- 
ered in connection with the evidence adduced at the former trial 
and preserved in the record now before us, to sustain the burden 
cast upon the defendants by the second paragraph of the syllabus 
of our former opinion, reported in 92 Neb. 373. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, Jupen. Affirmed. , 


William V. Allen and Williem L. Dowling, for appel- 
lant. 


A. R. Oleson, contra. 


FAWCETT, J. 

This is the second appeal in this case, and the third time 
that it has been before us for consideration. A statement 
of the issues and of the facts, as disclosed by the record of 
the first hearing in the district court, will be found in our 
opinions on the hearing and rehearing of the former ap- 
peal. 90 Neb. 573, and 92 Neb. 373. At the hearing of the 
former appeal we held that the evidence was insufficient 
to show that at the time Mrs. Browand left Nebraska she 
was insane or so unsound or unbalanced mentally that 
she was not competent to understand the nature and im- 
port of what she was doing, but that it was sufficient to 
show that she voluntarily left her husband and abandoned 
her home and any right of homestead that she may have 
had in the land in suit, with no intention of ever return- 
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ing or of ever again asserting those rights. On the re- 
hearing we adhered to our former holding as to the in- 
sufficiency of the evidence to show Mrs. Browand’s men- 
tal incapacity to understand the nature and import of what 
she was doing, but receded from our former holding that 
the evidence was sufficient to show that she voluntarily left 
her husband and abandoned her home, etc. The reason for 
receding from that part of our former holding will be 
found in the second paragraph of the syllabus in the opin- 
ion on rehearing, where it is held: “All presumptions are 
in favor of the preservation of the homestead, and, when 
it is sought to show its abandonment, the burden of proof 
rests upon the person who attacks the homestead interest.” 
In the opinion we held that defendants had not sustained 
that burden. The judgment of the district court having been 
in favor of the defendants, it was reversed and remanded 
for further proceedings. There was a second hearing in 
the district court, which resulted as before, and plaintiff 
again appeals. 

Counsel for plaintiff in their brief say: “The sole ques- 
tion therefore, in the case, is this: Have the defendants 
established by a preponderance of the evidence that Mrs. 
Browand abandoned her homestead?” We agree with 
counsel in this statement, and shall consider only that 
question. 

The evidence taken at the first trial in the district court 
was reoffered at the second trial, and is again before us. 
It comprises the first 293 pages of the bill of exceptions. 
The remainder of the bill covers the evidence taken at the 
second trial. We deem it unnecessary to again refer to 
the testimony taken at the first trial, more than to say 
that it then was considered sufficient by three members 
of the court to establish such abandonment. It is only 
necessary, therefore, to review the additional evidence fur- 
nished at the second trial for the purpose of determining 
whether or not, when added to the testimony at the first 
trial, it is sufficient to sustain the burden cast upon the 
defendants by our second opinion on the first appeal. Be- 
fore entering upon a consideration of that testimony, we 
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call attention to one fact which was left more or less in 
doubt by the record on the first appeal, viz., whether Mr. 
and Mrs. Browand, at the time of leaving the state, sold 
off all of their goods and household effects, or whether 
they stored them, or a considerable portion of them, in 
town, and Mr. Browand, on a subsequent visit to the 
state, sold the same. This matter is made clear at the 
second trial. The evidence now leaves no room for rea- 
sonable doubt that before Mr. and Mrs. Browand left the 
state, or left the land, they had a sale and sold all of their 
personal effects, including their household furniture, beds, 
bedding, etc. ; 

The only new testimony offered by plaintiff as to Mrs. 
Browand’s intention to return is the testimony of rela- 
tives in Indiana, to the effect that after she had left Ne- 
braska and gone to Indiana, and some weeks prior to her 
commitment to an insane asylum, and at a time when they 
thought she was insane, she said she wanted to go home 
to Nebraska, and tried to borrow money from them to go. 
As against that, a number of new witnesses were intro- 
duced by the defendants, to whose testimony we will briefly 
refer. 

J. Ik. Bowden testified that he lived in the neighbor- 
hood where the Browands lived, and attended the auction 
sale had by the Browands when they were about to leave 
Nebraska; that he saw both Mr. and Mrs. Browand 
there; that Mrs. Browand was about the house with the 
other ladies, and that he noticed nothing out of the ordi- 
nary in her conduct; that they sold the property there on 
the farm, the same as other persons did when leaving. 
Ou recall he testified that, when he arrived at the sale, 
“they were selling furniture on the east side of the house. 
* # * They were selling quite a lot and did after I 
came there.” 

P. H. King testified that he attended the auction sale; 
that they were selling all their goods at that sale, the same 
as other people did when they quit farming; that it was 
a cold day, and he was in the house a good deal, and talked 
with Mrs. Browand; that she was looking after the wants 
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of the people in the house and looking after things gen- 
erally. 

Peter Hanson attended the sale. He testified that they 
were selling out everything on the place. 

A. R. Stewart attended the sale. He testified that they 
were selling the stuff they had on the farm; that it looked 
like a sale for removal from the farm. 

A. E. Behlers testified that he remembered the sale, and 
of seeing the sale bills that had been posted up; that he 
herded sheep near the Browand farm, and would go to 
their well for drinking water; that he knew Mrs. Browand, 
and talked with her frequently, and did not notice any- 
thing out of the ordinary; that after the sale the Brow- 
ands went away. 

A. Emley was an old friend and neighbor of the Brow- 
ands. He stated that they often exchanged visits; that 
Mrs. Browand’s mental condition seemed good. 

James Coleman, 40 years old at the time of the trial, 
testified that he went to live with the Browands when lhe 
was nine years old, with the understanding that they were 
to adopt him; that Mrs. Browand went to Indiana in 1883, 
and during her absence of about a month he and Mr. Brow- 
and were alone on the farm; that in the spring of 1886 the 
Browands decided to leave the farm; that they had a sale 
and sold their furniture and stock and implements at auc- 
tion; that he tacked up some of the sale bills; that Mrs. 
Browand was there at the time, and told him more than 
once that they were going to leave Nebraska for good; 
that the Browands were talking, for five or six months be- 
fore they left, about going back to Indiana; that they 
talked about selling the stock and the farm, but finally de- 
cided to rent; that they both stated several times that their 
intentions were to go there to stay. 

Moses Whitcomb testified that he was an old acquain- 
tance and friend of the Browands; that he knew Mrs. 
Browand in Indiana when she was a little girl; that after 
they came to Nebraska he visited at their home; that he 
had a talk with Mrs. Browand before the Browands left 
for Indiana; he thinks this talk was in the fall of 1884; 
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that he had quite a talk with her; that Mr. Browand was 
out milking the cows, and Mrs. Browand came out and sat 
down on the bench beside him. “I says, ‘Mrs. Browand, 
seems to me that you’ve quit milking the cows.’ She says, 
‘Yes, sir; I have.’ ‘Well,’ she says, ‘that ends it, Mose,’ and 
she says, ‘That ends it, Mose,’ designating me. ‘I am going 
to go home just as soon as I can and stay with my mother.’ 
He came up then, and as a matter of course there was no 
more talking about it.” 

Henry Perrine testified that he was an old neighbor of 
the Browands; that the families visited back and forth; 
that he saw them, during the time they were living there, 
on an average of once a week; that he attended the sale; 
that at that sale they sold cattle, horses, farm machinery, 
and household goods; that he helped carry chairs, tables 
and bedsteads out on the east side of the house; that he 
bought the heating stove; that Mrs. Browand was there 
“helping around;” that during the day of the sale he and 
his wife talked with Mrs. Browand. “My wife says to her 
as she was going to leave there, she says, ‘You will be back 
in Nebraska,’ and she says, ‘No; never be back in Nebraska 
again, never come back again,’ that is what she said;” that 
they left the next day. On cross-examination he was 
asked: “Is it not a fact Mr. and Mrs. Browand had a sale 
ont there, and Mrs. Browand went back to Indiana, and 
subsequently Mr. Browand came back and sold the rest of 
their goods? A. Mr. Browand came back after he went. 
to Indiana; he came to my house and stayed with me. 
Now, if he sold any goods, I don’t know anything about 
it. Q. You don’t know? A. If he did. Q. You don’t 
know whether or not they sold all their furniture at that 
sale; you wouldn’t pretend to state that? A. They might 
have kept a few relics; I wouldn’t pretend to say; I don’t 
know of anything. I know I helped to carry out the ta- 
bles and chairs and bedsteads, and they had a small house 
and stoves was out there, and I bought the heating stove.” 

Mrs. Perrine, wife of the preceding witness, testified that 
she attended the sale; “Q. What kind of a sale was that? 
A. All farm implements, cattle, household goods;” that 
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Mrs. Browand was there. “Q. Do you remember what 
particular furniture was sold there? A. Not entirely; I 
know we bought a stove of them, the heating stove, and the 
rest was all sold, as far as I know. Q. It was all sold 
that was in the house there? A. Yes, sir. Q. Did you and 
your husband have a conversation with Mrs. Browand be- 
fore you left that day? A. I think so. Q. You.may state 
what that conversation was. A. Well, I don’t know; we 
was talking about the sale and about their going away, and 
in a joking way I says to her, I says, ‘Oh pshaw! you will be 
back to Nebraska again.’ She says, ‘No; I never will come 
back here again.’”’ On cross-examination she was asked: 
“Q. You don’t pretend to state here now that the Brow- 
ands sold all their furniture at that time? A. As far as I 
know. Q. You don’t know whether they did or didn’t? 
A. Not positively, but I feel sure that they did. Q. Do 
you know whether or not they had more than one sale? 
A. They did not to my knowledge. * * * Q. You don’t 
know whether Mrs. Browand was as jocular as you were 
or not; you don’t know what was in her mind, of course, 
when you said that? A. No, sir; of course not. Q. You 
were joking with her and she was joking with you? A. 
She wasn’t joking with me; she was in earnest.” 

In the closing paragraph of our second opinion, 92 Neb. 
on page 378, reference is made to a claim that had been 
filed by plaintiff, guardian of Mrs. Browand, for the money 
derived from the sale of the land, and we there said: “But 
it is not shown whether the claim was allowed.” At the 
last trial it is shown that Mr. Browand, subsequent to 
his sale of the land to the defendants, died in Indiana. 
His personal estate was administered in that state. It 
consisted chiefly of four certificates of deposit in the bank, 
aggregating $1,200. The court found that Mrs. Browand 
was the sole heir of her deceased husband. After the ad- 
ministrator had collected the assets, paid the expenses of 
administration and sundry items allowed by the court, he 
reported a balance on hand of $951.34, which he reported 
should be paid to Mrs. Browand, as the widow and only 
heir of the decedent; that he had not paid the money to 
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Mrs. Browand’s guardian because of the fact that he had 
not filed a sufficient bond to entitle him to it. He there- 
fore obtained an order from the court to pay the money to 
the clerk of the court, to be paid to the guardian when 
he should furnish a satisfactory bond, and the adminis- 
trator was discharged. The record of the court, in evi- 
dence here, shows the following subsequent entry: “July 
7, 1909. Received of Joseph N. Mason, clerk, nine hun- 
dred and fifty one and 34/100 ($951.84) dollars, being in 
full of balance of funds of. David C. Browand estate, or- 
dered paid to me, as guardian of Frances Browand, a per- 
son of unsound mind and widow of said David C. Brow- 
and. (Signed) Lonzo D. Whitford, Guardian.” The rec- 
ord also shows that when Mrs. Browand was commiited to 
the asylum the affidavits and evidence upon which the 
order of commitment was based recited that Mis. Brow- 
and was an inhabitant of Indiana, and the court so found. 

With this evidence and these records before the trial 
judge who had also presided and heard the evidence at the 
former trial, a general finding was made in favor of the 
defendants, and a deeree entered quieting their title to 
the land as prayed. ‘This deeree.is not only supported by 
the evidence, but is just and equitable from every point of 
view. The burden cast upon the defendants by our former 
opinion was sustained. This litigation is being prosecuted 
by the brothers and sisters of Mrs. Browand, not for her 
benefit, for they know that she will never leave the asylum 
until she is carried therefrom to her last resting place. 
They are prosecuting this suit in their own interests as her 
heirs, and are seeking to. deprive the defendants of 
$3,700, which they paid for this land, and to compel them 
to pay for the use of the land since the death of Mr. Brow- 
and in 1908. They are doing this, knowing, as we believe, 
that when Mr. and Mrs. Browand sold all their personal 
effects and left their farm and returned to Indiana, she 
to her people and he to his, they had separated as man 
and wife, and that neither of them ever intended to return 
to their old Nebraska home. There is no equity in their 
cause. 
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At the conclusion of the trial the district court took the 
case under advisement and gave counsel leave to file briefs. 
It was held under advisement for about a year, when de- 
fendants asked leave to introduce some further testimony. 
Leave was granted, and it is urged that this was error. 
We do not think so. Plaintiff did not request further time 
to enable him to meet the new testimony offered. Hence, 
there was no abuse of the discretion vested in the court. 

The judgment of the district court is right, and it is 

AFFIRMED. 

Hamer, J., not sitting. 


GrorGn.H. ROGERS ET AL., APPELLANTS, V. P. JAMES 
COSGRAVE ET AL., APPELLEES. 


Fitep June 18, 1915. No. 18111. 


1, Eminent Domain: Grant oF Ricut. Eminent domain is a sover- 
eign power. It belongs to the state, and the state can authorize 
such corporations as it sees fit to exercise the right in the public 
interest. 


The fact that a corporation derives its charter 
from another state, and so is a citizen of that state within the 
federal statute authorizing the removal of causes to the federal 
courts for diverse citizenship, does not prevent it from complying 
with our statute so as to become a domestic corporation with right 
of eminent domain. 


: DawacesS: FAILURE TO AGREE: EVIDENCE. The statute (Rev. 
St. 19138, sec. 5945) provides that “the damages to be paid by 
such corporation * * * when not agreed upon, shall be ascer- 
tained” by condemnation. If the evidence shows that there have 
been negotiations for purchasing of the land between the parties 
which have failed because of certain disagreements, it shows suffi- 
ciently that the parties cannot agree. 


: OwnNERS In Common. If one of two owners 
in common of the land fails to agree to sell the same, it is unnec- 
essary to negotiate with the other. It will not be presumed that 
the company could make satisfactory use of an undivided interest, 
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APPEAL from the district court for Lancaster county : 
WILLARD E. STEWART, JUDGE. Affirmed. 


Hall & Bishop and George H. Rogers, for appellants. | 


Byron Clark, Jesse L. Root, Strode & Beghtol and J. W. 
Weingarten, contra. 


Sepewick, J. 

The defendant, the Chicago, Burlington & Quincy Rail- 
road Company, made application to the county court of 
Lancaster county to condemn certain lands owned, as al- 
leged, by George H.. Rogers, Isabella Rogers, and Anna 
Rogers. Thereupon, George H. Rogers and Anna Rogers 
began this action in the district court for that county 
against the then county judge, P. James Cosgrave, and 
commissioners who had been appointed to appraise the 
lands in question, to restrain further condemnation pro- 
ceedings. Afterwards the said Anna Rogers died, and 
George H. Rogers, as executor of her will, was substituted 
in her place as plaintiff, also the railway company became 
a party to the proceedings. A temporary injunction was 
allowed, and upon trial the court found generally for the 
defendants, and plaintiffs have appealed. 

1. It is contended that the railroad company is a for- 
eign corporation, and therefore does not have the right of 
eminent domain in this state. In State v. Chicago, B. & 
Q. R. Co., 25 Neb. 156, it was decided that, “by virtue of 
such consolidation, and the compliance with the laws of 
this state, the corporation created thereby became a body 
corporate, pursuant to, and in accordance with, the laws 
of this state, and was, therefore, not a foreign corpora- 
tion.” The opinion recites the facts of the consolidation, 
which was effected in 1880, and quotes the statute of 1881 
(Laws 1881, ch. 66), which is now Rey. St. 1913, sec. 5963, 
and held that the consolidation was a compliance with this 
statute. It then discusses the question whether the com- . 
pliance with the statute will make it a domestic corpora- 
tion having the right of eminent domain, and says: “It 

98 Neb. 39 


610 NEBRASKA REPORTS. [Vou. 98 


Rogers v. Cosgrave. 


was evidently the purpose of the legislature, in the enact- 
ment of the law under consideration, that, by complying 
with its provisions, the corporation so complying should 
be a domestic, and not a foreign corporation. This being 
true, it seems to us quite clear that such a consolidation, 
when effected, would bring the consolidated company, not 
only within the spirit, but within the letter, of the law 
and of the constitution. * * * And while not originally 
incorporated within this state, in the manner in which hew 
corporations are formed, yet ‘it would become a body cor- 
porate, pursuant to, and in accordance with, the laws of 
this state.’” Another case was also then decided holding 
the same view. State v. Missouri P. R. Co., 25 Neb. 164. 

The plaintiff argues that, as the statute authorizing such 
consolidation and conferring the right of eminent domain 
upon filing the articles of:consolidation with the secretary 
of state was enacted after the consolidation in question 
took place, such consolidation was not a compliance with 
the statute. But we cannot presume that this court was 
ignorant of the time the statute was enacted, and that 
the court would have decided that the fact that the de- 
fendant company had done all of those things required 
by the act would not entitle it to the benefits of the act 
because they had already been done when the statute was 
enacted, especially as this court reached the same conclu- 
sion about ten years after the statute was enacted, and 
quoted State v. Chicago, B. & Q. R. Co., supra, as author- 
ity for that holding without criticising and without sug- 
gesting that the fact that the statute was enacted after 
the consolidation was worthy of consideration. Trester 
v. Missouri P. R. Co., 33 Neb. 171. The writer of the opin- 
ion in the former case expressed the idea that becoming a 
domestic corporation under our statute would constitute 
the defendant a citizen of this state so that it could not 
remove litigation to the federal courts on the ground of 
diverse citizenship, but this was not necessary to a deter- 
mination of the case, and in the latter case the court ex- 
pressly reserved any opinion on that question. Afterwards 
the question was decided by the supreme court of the 
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United States in St. Louis & 8. F. R. Co. v. James, 161 U. 
S. 545. The court said: “It must be regarded, to begin 
with, as finally settled, by repeated decisions of this court, 
that, for the purpose of jurisdiction in the federal courts, 
a State corporation is deemed to be indisputably composed 
of citizens of such state.’ The opinion then quotes many 
former decisions of that court to the same effect. It quotes 
from Pennsylvania R. Co. v. St. Louis, A. & T. H. R. Co., 
118 U. S. 290: “The mere grant of privileges or powers 
to it aS an existing corporation, without more, does not 
do this, and does not make it a citizen of the state confer- 
ring such powers.” The court then in discussing the mat- 
ter says: “But whatever may be the effect of such legis- 
lation, in the way of subjecting foreign railroad companies 
to control and regulation by the local laws of Arkansas, 
we cannot concede that it availed to create an Arkansas 
corporation out of a foreign corporation in such a sense 
as to make it a citizen of Arkansas within the meaning | 
of the federal constitution so as to subject it as such to 
a suit by a citizen of the state of its origin. In order to 
bring such an artificial body as a corporation within the 
spirit and letter of that constitution, as construed by the 
decisions of this court, it would be necessary to create it 
out of natural persons, whose citizenship of the state creat- 
ing it could be imputed to the corporation itself. But it is 
not pretended in the present case that natural persons, 
resident in and citizens of Arkansas, were by the legisla- 
tion in question created a corporation, and that therefore 
the citizenship of the individual corporators is imputable 
to the corporation.” 

Eminent domain is a sovereign power. It belongs to the 
state, and the state can authorize such persons as it sees 
fit to exercise the right in the public interest. It is not 
necessary that a railroad corporation shali be the creature 
of the state in the sense that its stockholders must be resi- 
dents in order to enable the state to confer upon it the 
right of eminent domain. Under the federal statute the 
stockholders of a corporation are conclusively presumed 
to be residents of the state from which the corporate ex- 


612 NEBRASKA REPORTS. [Vou. 98 


Rogers v. Cosgrave. 


istence is derived, and the corporation is a citizen of that 
state for the purpose of construing the law giving juris- 
diction to the federal courts on the ground of diverse citi- 
zenship. But, under the state statute allowing a railroad 
corporation of another state having connected lines in this 
state to improve its lines and exercise the right of eminent 
domain in this state, the residence of its stockholders and 
the origin of its charter are alike immaterial. Under our 
statute and the early decisions, this defendant has exer- 
cised the right of eminent domain for many years, and the 
question must be regarded as settled. 

2. The plaintiff contends that condemnation proceed- 
ings cannot be maintained in this case because it does not 
appear that the parties cannot agree upon the purchase 
of the land by the defendant company. The statute pro- 
vides: “The damages to be paid by such corporation for 
_ any real estate taken as aforesaid, when not agreed upon, 
shall be ascertained and determined by commissioners to 
be appointed by the county judge.” Rev. St. 1918, sec. 
5945. “If the owner of any real estate, over which such 
railroad corporation may desire to locate its road, shall 
refuse to grant the right of way through his or her prem- 
ises, the county judge of the county * * * shall, upon 
the application of either party, direct the sheriff of said 
county to sunimon six disinterested freeholders of the 
county,” etc. Section 5946. 

The supreme court of Washington appears to hold that 
no attempt to purchase is necessary when the owners deny 
and contest the company’s right to take the land. State 
v. Superior Court, 48 Wash. 277. Moreover, the records 
show that there were negotiations between the defendant 
and George H. Rogers, and that these negotiations failed. 
If the company could not obtain his interest, it would be 
useless to try to negotiate with his sister, as the company 
could not use an undivided half interest in the land. 

The objection that the defendant is not attempting to 
condemn this land for its own use or for any necessary 
use of the defendant is without merit. Condemnation is 
authorized by the statute of “so much real estate as may 
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be necessary for the location, construction and convenient 
use of its road.” Rev. St. 1918, sec. 5940. 

There is no allegation in the petition that the proceed- 
ings are fraudulent, or not in good faith. The allegation 
that the defendant does not intend to use the land exclu- 
sively, but intends to allow other railroads and corpora- 
tions and individuals to share in its use, does not state a 
sufficient reason to deny the application. The condemna- 
tion is for the use of the public, and the public generally 
will share in its use. There is no direct allegation that 
this land is for the use of some corporation or person who 
is not entitled to condemn land for public use, and the evi- 
dence would not support such allegations. 

We have not found any error in the record requiring a 
reversal, and the judgment of the district court is 

AFFIRMED. 

Hamer, J., not sitting. 


CLARA M. Brown, ADMINISTRATRIX, APPELLEE, V. OMAHA 
& CouNCIL BLUFFS STREET RAILWAY COMPANY, APPEL- 
LANT. 


FILED JUNE 18, 1915. No. 18182. 


1. Master and Servant: DEFECTIVE APPLIANCES: Notice. An employee 
is not chargeable with notice of defects in the machinery or appli- 
ances used in the business, unless the observation and inspection 
of such machinery or appliances is within the line of his duties, 
or the defects are obvious. 


: APPLIANCES: Duty or MAstEr. An employer is bound to 
exercise reasonable care to furnish his employees with a safe place 
to work, under the conditions and circumstances of the employ- 
ment, and the employer is negligent if the employment is rendered 
unsafe by reason of defects in the machinery or appliances used 
therein, which defects were known to the employer, or would have 
been known if he had used reasonable diligence under the circum- 
stances. 


: IngJuRY To SERVANT: CONTRIBUTORY NEGLIGENCE. In an ac- 
tion for damages on account of negligence of defendant, the plain- 
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tiff cannot recover if he himself was also guilty of negligence 
which contributed to the accident which caused the damage. The 
burden of proof is upon the defendant to establish contributory neg- 
ligence on the part of the plaintiff. Such question is peculiarly for 
the jury, and the verdict thereon will not be disturbed unless 
clearly wrong. 


: Instructions. In such action for damages alleged 
to have been caused by a defect in the machinery or appliances fur- 
nished by the defendant employer, it is erroneous to instruct the 
jury that the employer is bound to furnish his employee a safe 
place to work. The duty of the employer in that regard is to 
furnish a place to work reasonably safe under all the conditions 
and circumstances of the employment. But the judgment will not 
be reversed for such error, if such instruction is immediately fol- 
lowed by a full and correct explanation of the Meaning and use 
of the expression “safe place to work,” and it appears from all 
of the instructions that the jury has not been misled by the error 
complained of. 


5. Appeal: Surrictency or Evipence. Upon examination of the evi- 
dence indicated in the opinion, it is found that the verdict of the 
jury upon the several questions of fact is not so clearly unsupported 
by the evidence as to require a reversal. 


APPEAL from the district court for Douglas county: 
CHARLES LESLI£, JuDGE. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 
William H. Hatteroth and H. H. Bowes, contra. 


SEDGWICK, J. 

Walter T. Brown was a lineman in the service of the 
defendant company. He, with other linemen, was engaged 
in placing an additional cable under the Union Pacific 
bridge over the Missouri river between Omaha and Coun- 
cil Bluffs. While they were working 40 or 50 feet above 
the ground, Brown fell and was instantly killed. The 
plaintiff, as administratrix of his estate, brought this ac- 
tion in the district court for Douglas county, alleging that 
the accident was caused by the negligence of this defend- 
ant. She recovered a verdict and judgment, and the de- 
fendant has appealed. 
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The plaintiff alleged in her petition: “That the injuries 
to and death of said Walter T. Brown were caused by the 
carelessness and negligence of the defendant, particularly 
in that (a) the said defendant was negligent and care- 
less in permitting the cable or wire that broke and gave 
way to be and become old, rusty and worn out; (b) the 
said defendant failed to furnish a support or scaffold of 
sufficient strength for the use of said Walter T. Brown 
while performing his duties as such lineman at the time 
he fell as aforesaid; (c) the said defendant failed to warn 
said Walter T. Brown of the unsafe condition of said 
cable or wire that broke and gave way; (d) the defendant 
failed to have and maintain under the support, where said 
Walter T. Brown was working, any scaffold, staging sup- 
port or other device for the purpose of preventing the said 
Walter T. Brown from falling to the ground in case of ac- 
cident to the support on which he was standing while per- 
forming his work.” 

For answer the defendant denied that “the cable upon 
which Walter T. Brown was situated at the time of the ac- 
cident described in plaintiff’s amended petition broke, or 
that there was any movement of said cable not reasonably 
to have been expected by the said Walter T. Brown, and 
denies that it was negligent or careless in failing to pro- 
vide proper safety appliances for the said Walter T. 
Brown, and denies that at the time of said accident said 
Walter T. Brown was at a place where he was required 
to be in the performance of his work, or that said Walter 
T. Brown was directed or required to work in an unsafe 
place.” It also alleged that at the time of the accident 
the “said Walter T. Brown was crawling along the top of 
Swinging cables between the cross-arms by which said ca- 
bles were supported. Defendant alleges it was no part of 
the duties of the said Walter T. Brown at any time to 
crawl along said cables in the manner above described ; 
that said Walter T. Brown had been forbidden by the de- 
fendant to go onto and along said cables, and said Walter 
T. Brown was given positive and explicit orders not to 
travel over or go upon said cables between crossarms; that 
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said Walter T, Brown was possessed of ainple experience 
and knowledge of his work to fully apprize him of the dan- 
ger in so doing. Defendant further alleges that, notwith- 
standing repeated admonitions given by the defendant as 
above set forth, and although a safe method existed for tray- 
eling between the crossarms upon which said Walter T. 
Brown was engaged in working, said Walter T. Brown care- 
lessly, negligently, and wilfully, and recklessly crawled out 
upon said cables in the manner aforesaid. Further answer- 
ing, defendant alleges that Walter T. Brown was provided 
with a belt such as is used by linemen for their protection 
while engaged in work of the character of that in which 
the said Walter T. Brown was engaged at the time of the 
accident; that said belt was good and sufficient protection 
to Walter T. Brown in pursuance of his said duties; that: 
said Walter T. Brown had been directed to use said belt 
when engaged in said work; that the said Walter T. Brown 
was perfectly familiar with the use of said belt; and that 
at the time said Walter T. Brown was injured the use of 
the safety belt was necessary and practicable; that said 
Walter T. Brown carelessly, negligently and wilfully failed 
to use said safety device, thereby causing the injuries com- 
plained of, although said safety device would at said time 
and place have been good and sufficient protection to the 
said Walter T. Brown, had he obeyed instructions con- 
cerning the use thereof.” 

The defendant denied the plaintiff’s allegations of neg- 
ligence on the part of defendant. The defendant’s allega- 
tions of contributory negligence were denied by the plain- 
tiff. 

1. The first serious question presented is whether the 
evidence is sufficient to justify the finding of negligence 
on the part of the defendant which was the proximate 
cause of the accident. There were several cables already 
in place a few inches apart on oak crossarms. It was the 
custom of these linemen to stand or sit upon these cables 
while “tying in” another; that is, fastening another cable 
near them upon the same crossarm. Mr. Potter, another 
lineman, was working upon this cable, fastening it at an- 
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other crossarm 40 or 50 feet. from the crossarm where 
the deceased was or had been at work. He was sitting upon 
the cables. When the guy wire broke, the cable “broke 
loose from the insulation,’ and there was such a disturb- 
ance of the cable‘on which he was sitting that it was with 
difficulty that he saved himself from falling. Near the 
place where these men were working the cable turned to 
the side and downward to reach to the power house. The 
purpose of the guy wire was “to hold the strain to keep the 
slack from pulling around the short corner of the two 
crossarms. * * * They are not supposed” to hold the 
weight of a man, but “do, though, lots of times.” If the 
deceased was relying upon this cable, as Potter was, the 
movement of the cable was sufficient to cause his fall. Any 
weight on the cable “would have the effect of putting a 
strain” on the guy wire. The defendant, of course, knew 
that the linemen relied upon the cables as they did. The 
guy wires were evidently supposed to have sufficient 
strength to resist this strain. The guy wire had been in 
position for several years. “One end of it was very rusty. 
In fact, it was rusted entirely at one end.” The evidence 
justifies the finding that the guy wire was defective. At 
this point the defendant suggests that the linemen should 
have known this; that it was their duty to report any such 
defect. It would seem to be the duty of any employee of 
the company to report such a condition if observed. But 
the proper inspection of these wires is of so much impor- 
tance that it might be made the special duty of competent 
men. The break in this wire was at some distance from 
the crossarm at which this lineman was supposed to work, 
the condition of the wire was not observable from the po- 
- gition of the deceased, and the evidence is not so clear 
that he ought to have known the condition of this wire as 
to admit of no other conclusion. On the other hand, the 
evidence will support the finding that the defendant might, 
and ought to, have known that this wire was insufficient 
to support the strain that might reasonably be expected 
to be put upon it. The witnesses, as to plan and arrange- 
ment of these complicated wires, supports and appurte- 
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nances, were mostly linemen familiar with their work, but 
not experts in planning or explaining these things. There 
are photographs and blueprints in the record that are 
curious and somewhat instructive to ordinary men, but 
would no doubt be more interesting to experts. Under 
these circumstances it may be that the jury failed to get 
a full understanding of the situation. It is doubtful 
whether the court is more competent. And with some 
hesitation we conclude that we ought not to reject the 
findings of the jury that the defendant was negligent in 
allowing this guy wire to remain in this condition, and 
that this negligence was a proximate cause of the injury. 

2. Another difficult question presented is as to the 
allegations of contributory negligence on the part of the 
plaintiff. ‘The place where deceased fell was from 20 to 
40 feet to the east of the crossarm upon which he was sup- 
posed to be at work. When he had finished his work at 
that crossarm, he was expected to go down a ladder or 
“lattice work” to a safe crossing place and proceed to lad- 
ders reaching to the second crossarm. The work at the in- 
termediate crossarm was being done by other linemen. The 
defendant alleges that the deceased, instead of pursuing 
this safe way, was attempting to “crawl” along the cables 
to the second crossarm, a distance of something more than 
100 feet, and past the station where the other linemen were 
at work. No witness testifies that the deceased was at- 
tempting to do this. But the fact that he had probably 
finished the work where he was, and especially the fact 
that his body fell so far from directly below the place 
he was or had been working, are urged as sufficient evi- 
dence that he was attempting to cross over on the cables. 
Defendant’s counsel, on cross-examination, asked a witness « 
of plaintiff whether there were “any obstructions or cross- 
beams or bars to prevent or in any way interfere with his 
body falling straight down, perpendicularly.” The wit- 
ness answered: “I couldn’t say in regard to that, but I 
think not.” By consent of parties that part of the answer, 
“T think not,” was stricken out as “not proper cross-exam- 
ination, and calling for the conclusion of the witness.” 
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Judging from the complication of “obstructions, cross- 
beams and bars” shown in the photographs, it would seem 
that, without evidence that there were no obstructions, and 
that the body must have fallen directly to the ground, the 
evidence is not conclusive that the deceased was attempt- 
ing to cross over on the cables, especially since his next 
work would be at the second crossarm, and he would have 
to pass the linemen working at the intermediate station. 
The jury have found that the defendant’s evidence upon 
this point is not sufficient, and it is not so conclusive as to 
require us to reject that finding. 

3. The deceased was provided with a life belt, which 
was fastened around his person, and could have been so 
attached to a cable or other support as to have prevented 
his fall. But the evidence comes far short of establishing 
that he was so situated that he could, and ought, if exer- 
cising reasonable care, avail himself of that means of 
safety. We cannot say from this evidence whether he 
was still at work “tying in the cable,” or had finished that 
and was preparing to go down. 

4. One of the court’s instructions to the jury was: “It 
is the duty of the employer to furnish to his workmen a 
safe place to work, and it is the duty of the employer to 
inform him of all latent dangers connected with the em- 
ployment, and, where the place and kind of work to be 
performed is hazardous and dangerous, to furnish said em- 
ployees with a safe place in which to perform that work. 
If you believe from the evidence that the guy wire was not 
safe, and that Walter T. Brown was required to work on the 
feeder cable, which was supported in part by the guy wire 
and that said guy wire had been in that position for four 
years, and was rusted and frazzled at the end, and that de- 
fendant knew of this condition, or, by the exercise of ordi- 
nary care, could have known of it, then you are instructed 
that it was negligence in the defendant in not finding out 
whether or not the said guy wire was safe, and negligence 
on the part of defendant to instruct Brown to work in a po- 
sition where he would necessarily have to place part of his 
weight upon said feeder cable to which said guy wire was 
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attached, and the plaintiff would be entitled to recover in 
this case, unless you find from the evidence that said Wal- 
ter T. Brown was guilty of negligence which directly con- 
tributed to the injury complained of.” 

This instruction was clearly erroneous, and was espe- 
cially dangerous in a case of this kind. It is impossible that 
linemen employed as these men were can have a place +o 
work that is absolutely safe. If it is reasonably safe, con- 
sidering all of the circumstances and the nature of the 
employment, that is all that can be demanded. But this 
instruction repeats the statement that the employee is en- 
titled to a safe place. While the word “safe” will not ad- 
mit of comparison, still the idea of safety is always com- 
parative. There is no such thing as absolute safety in this 
world. If the instructions of the court, taken all together, 
make so plain the sense in which the word safe is used in 
the instruction quoted that the jury would not probably be 
inisled thereby, the error is without prejudice. The only 
questions of negligence on the part of the defendant which 
the court submitted to the jury were as to this guy wire, 
its breaking, and its consequences. All other questions 
of defendant’s negligence were determined by the court. 
The main part of the instruction tends to show in what 
sense the word is used, and the court also told the jury: 
“You are instructed that the defendant was not an insurer 
of the safety of Walter T. Brown while he was engaged as 
a lineman and doing the usual work of a lineman. * * * 
If you find from the evidence in this case that any defect 
in the stay wire that broke at the place where it broke 
was a latent or hidden defect not known to defendant, and 
that could not reasonably have been discovered or known 
to it in the exercise of ordinary care, no liability would 
exist in this case on the part of said defendant by reason 
of the fact that said stay wire broke.” The jury must. 
have considered that, if the evidence showed that the de- 
feadant had done the things so plainly specified in these 
instructions, it had furnished the plaintiff with a safe place 
to work, within the meaning of that word as used in the 
instruction complained of. 
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Other instructions are criticised, but, taken as a whole, 
we cannot say that they were erroneous to the prejudice of 
defendant. We cannot extend this opinion, already too 
long, for a detailed discussion of them. 

The questions involved in this case have presented un- 
usual difficulties, and perhaps they are not free from doubt. 
Our conclusion is that there is no such prejudicial error, 
and the verdict is not so clearly wrong, as to require a 


reversal. The judgment is 
AFFIRMED. 


RoskE, Fawcerr and Hamer, JJ., not sitting. 


Epwakp A. SMITH, APPELLANT, v. DoUGLAS COUNTY AGRI- 
CULTURAL SOCIETY ET AL., APPELLEES. 


Fitep June 18, 1915. No. 18585. 


1. Counties: ALLOWANCE OF CLAIMS: APPEAL. An order of the county 
commissioners allowing the claim of an agricultural society for 
county aid under the statute is appealable. 


2. Constitutional Law: LEciIstaTIvE Act: TiTrz. The subject of legis- 
lation must be clearly expressed in the title of the act. The act 
of the legislature (Laws 1913, ch. 165), which attempts to increase 
the amount to be donated by a county to an agricultural society 
from three cents per inhabitant of the county to five cents without 
the limitation expressed in the title that such aid “shall not exceed 
the amount annually paid by such society for premiums other than 
speed,” is in violation of section 11, art. III of the Constitution, 
and is void. 


8. Appeal: Practice: Review. Technical questions of practice before 
the county commissioners which were not presented to the district 
court will not be considered here. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed with directions. 


E. A. Smith and 7. EH. Brady, for appellant. 
George A. Magney and Charles lajfke, contra. 
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SEDGWICK, J. 

The Douglas County Agricultural Society applied to 
the county commissioners of that county for a warrant un- 
der the provisions of chapter 165, Laws 1913 (Rev. St. 
19138, sec. 6). The county commissioners allowed the claim 
in the sum of $7,326.50, and an appeal was taken to the 
district court by Edward A. Smith, as a taxpayer of that 
county. Upon trial in the district court, the action of the 
county commissioners was affirmed, and Mr. Smith, as a 
taxpayer, has appealed to this court. 

1. It is first objected that no appeal lies in such case 
from the action of the county board. This question was 
presented to the district court upon a stipulation of facts 
which recited: ‘The county commissioners of Douglas 
county, Nebraska, allowed the claim of the said agricultur- 
al society in the sum of $7,326.50, for which a warrant 
was drawn in favor of said Douglas County Agricultural 
Society.”” Such decision of the county board is appeala- 
ble. 

2. The stipulation was that at the November election, 
1912, of a member of congress for that district there were 
cast in Douglas county 29,306 votes. On the basis of five 
inhabitants for each voter, as the section quoted provides, 
and allowing five cents for each inhabitant, the court found 
the amount due the society under that statute to be as 
before stated. It is objected that the said act of 1913 is 
invalid, because the act is broader than the title. 

The act of 1913 purports to amend the former statute, 
section 3019, Ann. St. 1911. That section provided for 
the donation by the county of the sum of three cents for 
each inhabitant of the county. The new act increased this 
to five cents for each inhabitant. The title contained the 
limitation “that said county aid. shall not exceed the 
amount actually paid by such society for premiums other 
than speed.” The court allowed the five cents per inhabit- 
ant provided for in the body of the act without the limita- 
tion indicated in the title. If the act had been limited as 
stated in the title, the amount allowed under this evidence 
would have been $4,092, instead of $7,826.50. By section 
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11, art. III of the Constitution, which has been so often 
construed by this court, the subject of legislation must be 
clearly expressed in the title. The object is to prevent 
surreptitious legislation. The members of the legislature 
and the public interested are notified by the title what 
legislation is intended. The amendment by which the do- 
nation is so largely increased is by the title of the act 
conditioned upon the amount of premiums, other than for 
speed, which are paid by the society. The act which in- 
creases the donation absolutely is, of course, broader than 
the title, which allows such increase only if the amount is 
actually paid out in premiums. ‘Where the language em- 
ployed in the title is such as would lead a reasonable man 
to suppose that the legislature intended to restrict the 
scope of the act within certain limits specified in the title, 
such act is unconstitutional so far as concerns any provi- 
sions outside the limits thus marked out, even though 
such provisions might properly have been included in the 
act under a broader title.” 26 Am. & Eng. Ency. Law 
(2d ed.) p. 590. This court has frequently declared that 
an act of the legislature will not be declared void, unless 
it is so clearly in violation of the constitution that no other 
conclusion is admissible. If an act which increases the 
amount of donation of the public money can omit and dis- 
regard that part of the title which places a limitation 
upon the amount so donated, the evil which the constitu- 
tional provision in question seeks to prevent is encouraged 
in its most dangerous form. The increase of the amount 
of the donation within the limits specified in the title was 
the inducement, in fact the only purpose, of the amend- 
ment. It follows that the act is invalid for any purpose, 
and the court should have proceeded under the former 
statute. 

Several technical questions of practice are suggested in 
the brief. They were not presented to the district court in 
the petition there filed by this appellant, and are therefore 
not considered here. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter judgment in 


624 NEBRASKA REPORTS. [Vou. 98 


Smith vy. Douglas County Agricultural Society. 


favor of the agricultural society upon the basis of three 
cents for each inhabitant of the county, estimating five 
inhabitants for each elector voting for member of congress 
at the 1912 election. 
REVERSED. 
Hames, J., not sitting. 


CASES DETERMINED 


IN THE 


° 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1915. 


JEssig E. BOLTON, APPELLANT, V. HENRY BOLTON; WILLIAM 
M. CAIN ET AL., APPELLEES. 


FILeD SEPTEMBER 20, 1915. No. 18924. 


Divorce: APPEAL: ATTORNEY’S Frees. In a matter concerning the com- 
-pensation of attorneys engaged in the trial of divorce cases ap- 
pealed to this court, the supreme court is at liberty to exercise 
its own judgment and discretion, as well as to avail itself of the 
estimates placed by experts upon the value of the services. 


APPEAL from the district court for Colfax county: 
GerorcE H. THoMAS, JupcH. Modified, and remanded with 
directions. 


Burkett, Wilson & Brown, for appellant. 
A. Mf. Post, Cain &€ Mapes and M. F. Harrington, contra. , 


PER CURIAM. 

This is a proceeding asking the district court to adjust 
and allow the amount of compensation to respondents Cain 
and Harrington for their services as attorneys in this case 
in the district and supreme courts. 

In the district court the testimony of a number of wit- 
nesses belonging to the legal profession was taken as to 
their opinion of the fair and reasonable value of the serv- 
ices performed. As was to be expected, there was a radi- 
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cal difference in these estimates. In a matter concerning 
the compensation of attorneys engaged in the trial of di- 
vorce cases appealed to this court, the supreme court is at 
liberty to exercise its own judgment and discretion, as 
well as to avail itself of the estimates placed by experts 
upon the value of the services. 

After considering the record in the case, the testimony 
as to the amount of labor performed, and expenses in- 
curred, and the opinions of the several witnesses, we have 
come to the conclusion that the compensation awarded re- 
spondents by the district court should be reduced. The 
amount allowed respondent Cain is reduced in the sum of 
$594.83, and the amount allowed respondent Harrington 
is reduced in the sum of $250. Each is required to pay the 
clerk of the district court, within 40 days, the difference 
between the amounts thus fixed and the amounts withdrawn 
by each under his attorney’s lien, and the district court 
is directed to enter judgment accordingly. 

Modified, and remanded, with directions to enter judg- 
ment in accordance with this opinion. 

JUDGMENT ACCORDINGLY. 


J. G. CHERRY COMPANY, APPELLANT, V. CHARLES A. HELM 
ET AL., APPELLEES. 


Fitep SEpreMBEB 20, 1915. No. 18159. 


Creditors’ Suit: Prorperry SusByEcT. Property conveyed by a debtor 
in consideration of an agreement for his future support may be . 
subjected to the payment of a judgment, where there is no other 
means of enforcing payment, to the extent that the value of the 
property exceeds the amount of support actually furnished by 
the grantee in good faith. 


AppRAL from the district court for York county: 
GrorGE F. Corcoran, Jupen. Reversed with directions. 


George W. France, for appellant. 
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to | 


W. L. Kirkpatrick, contra. 


Morrissey, C. J. 

November 3, 1910, defendant Helm and his invalid wife 
came from South Dakota and took up their residence at 
York, Nebraska, with defendant Lawson, their foster son. 
Helm bought a five-acre tract of land adjoining the prop- 
erty of Lawson, and commenced the erection of a house, 
with the intention of residing therein, but Mrs. Helin died, 
April 14, 1911, while they were still living in the Lawson 
home. In the early winter Helm fell, sustaining severe 
injuries, and was confined to his bed for a considerable 
time. Lawson and his wife nursed and cared for Mr. and 
Mrs. Helm as they would for natural parents, and, after 
the death of his wife, Helm proposed to Lawson that he 
deed Lawson the property heretofore mentioned as com- 
pensation for the service rendered in caring for himself 
and his deceased wife, and the further consideration of an 
oral agreement whereby Lawson agreed to maintain and 
support Helm and give him a suitable home during Helm’s 
lifetime. The property is claimed by plaintiff to be worth 
$6,500, and is admitted in the answer of Lawson to be 
worth $5,000. It is undisputed that Helm had no children 
except this foster son; that he was then advanced in years, 
and somewhat crippled by reason of the fall he had re- 
ceived during the winter; and that he had no other prop- 
erty except the real estate herein involved. The deed to 
the premises was made and recorded June 27, 1911. 

Before coming to live with his foster son, Helm had been 
employed by the plaintiff, and there was an unsettled ac- 
count between them. Plaintiff sent this account to an 
attorney at York, who received it, July 8, 1911, and im- 
mediately took steps to make the collection. Helm denied 
that he was indebted to plaintiff and refused to pay. The 
attorney then called on Lawson, but payment was not 
made, and, July 20, 1911, suit was instituted, which re 
sulted in judgment in favor of plaintiff for $437 and costs 
taxed at $20.90. Execution was issued and returned nulla 
bona, and this action was brought in the district court for 
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York county to set aside the deed of conveyance and sub- 
ject the real esiate to the payment of this judgment. 

There is no dispute as to the facts. While it is alleged 
that the deed was made for the purpose of defrauding cred- 
itors of Charles A. Helm, yet we think the proof fails to 
show any fraudulent intent on the part of either Helm or 
Lawson. However, the direct effect of the transfer was 
to prevent the plaintiff from collecting its judgment, and, 
to that extent, it may be said to be a constructive fraud. 
Helm was indebted to Lawson for the care and support 
given himself and wife, but the exact amount is not shown. 
There is enough testimony in the record on this point, how- 
ever, to indicate that the amount does not exceed one-fourth 
the value of the property conveyed, and, if this judgment 
is made a lien aguiust the property, Lawson will still be 
left an equity worth much more than the amount actually 
due from Helm. The greater part of the consideration for 
this conveyance consisted of an agreement for future sup- 
port of the grantor. The weight of authority is to the ef- 
fect that it is the legal duty of a debtor to pay his debts 
before he can convey property to provide for his future 
support, and that existing creditors may avail themselves 
of property conveyed for future support, when the debtor 
has no other property out of which payment can be en- 
forced. Harris v. Brink, 100 La. 366; Walker v. Cady, 106 
Mich. 21; Henry v. Hinman, 25 Minn. 199; Gaar, Scott € 
Co. v. Hart, 17 la. 597. 

Applying this rule to the facts of this case, it is appar- 
ent that plaintiff is entitled to have this property sub- 
jected to the payment of its judgment, and the cause is 
reversed and remanded, with directions to enter a decree 
establishing the judginent in suit as a first lien on the real 
estate. 

REVERSED. 


BaRNES, Fawcetrr and HaMeEr, JJ., not sitting. 
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FREDERICK SCHNEIDER, APPELLEE, V. JOSEPH C. REEVES, 
APPELLANT. 


Finep SEpreMBer 20, 1915. No. 18173. 


Landlord and Tenant: Lease: BreacH: DAMAGES. Upon.a breach on 
the part of the lessor of real estate of a condition in a lease, 
whereby the lessee suffers partial disturbance and interruption 
of the quiet enjoyment of the demised premises, the lessee is 
entitled to recover such damages as are the natural and direct 
consequence of such breach. : 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, Juper. Affirmed. 


‘B. N. Robertson, for appellant. 
McKenzie & Cox, contra. 


Morrisspy, C. J. 

Defendant, Reeves, was the owner of farm lands in Doug- 
las county, and it is alleged that, on or about March 1, 
1911, he made an oral lease to certain of these lands to 
plaintiff. The lands thus leased lay away from the 
public highway, and the only means of ingress or egress 
"was over other land owned by defendant. It is alleged 
that defendant in making the lease agreed to furnish plain- 
tiff the use of a private roadway leading from the land so 
leased to the public highway. Plaintiff had leased these 
same premises from defendant before, and for several years 
had been in their possession and used this way across 
the other land of the defendant. The lands so crossed 
were leased by defendant to plaintiff’s brother, Herman. 
During the summer of 1911 the brothers quarreled, and 
Herman so obstructed this road or way that plaintiff was 
deprived of its use from July 2 to August 9. He brought 
this action against the landlord, alleging a breach of his 
contract to keep the way open, and alleged that, in order 
to obtain access to the public highway, he was compelled 
to travel over another route; that he was engaged in farm- 
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ing other lands, and that because this road was closed he 
was obliged to travel an additional 18 miles daily to reach 
the other land which he was then farming and cultivating; 
and that he otherwise suffered damages; and he prayed 
judgment in the sum of $1,000. 

Defendant admitted leasing the premises occupied by 
plaintiff, and that there was a roadway, such as alleged, by 
which the land was reached, but alleged that, in March, 
1911, he leased the land over which this roadway ran to 
Herman Schneider, a brother of plaintiff, and that Herman 
went into possession and has since had the sole and ex- 
clusive possession thereof, and was in the possession at 
the time of the obstruction of the road; that the road is 
guarded by gates; and that plaintiff failed to properly 
close the gates when going through; and denied all other 
allegations of the petition. There was a trial to a jury, 
‘with a verdict in favor of plaintiff for $150, and defend- 
ant has appealed. 

The errors complained of relate to instructions given 
by the trial court. The first told the jury that if they 
found plaintiff had a lease over this right of way, it was the 
duty of defendant to keep it open so that plaintiff could 
pass over it; and, if he did not keep it open and in such 
condition that plaintiff could pass over it, the verdict 
should be for plaintiff. If the defendant had leased the - 
land over which the right of way was laid to Herman, and 
had expressly reserved in the lease the right of plaintiff 
to use the way, and Herman, without the knowledge or 
consent of the defendant, had quarreled with the plaintiff 
and prevented his using the way, defendant would not be 
liable for the conduct of Herman. The answer, however, 
admits that defendant leased the land to Herman, without 
any allegation that he reserved or mentioned the plain- 
tiff’s right of way. Herman, then, as against the defend- 
ant, was entitled to the land without any right of way 
across it, and it was defendant’s own fault that the trou- 
ble arose between Herman and the plaintiff. 

The next instruction complained of relates to the open- 
ing and closing of the gates mentioned in defendant’s an- 
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swer, and, when read in connection with the pleadings and 
the evidence, it cannot be said that defendant was preju- 
diced by this instruction. Perhaps it might have been 
omitted altogether, but, if it was erroneously given, it was 
error without prejudice to the defendant. 

Finally, complaint is made of the measure of damages. 
Defendant, in briefing the case, has sought to avoid lia- 
bility by pointing out that, whatever the disturbance of 
plaintiff's use of this roadway, defendant was not liable 
because the obstruction was placed by the tenant, Herman 
Schneider; but by his answer he alleges that he leased 
these premises to Herman Schneider and put him in pos- 
session. It follows, then, that if plaintiff has proved the 
allegations of his petition, which were that he had a lease 
for the use of this roadway, defendant must be responsible 
for the breach of his contract with plaintiff, who was en- 
titled to its quiet enjoyment, as well as the other ground 
leased. 

Jones, Landlord and Tenant, sec. 369, says: “In a case 
of partial disturbance and interruption, the law fixes no 
precise rule of damages.” ‘This is a case of partial disturb- 
ance and interruption of the quiet enjoyment of the de- 
mised premises. “The tenant may recover as special dam- 
ages any expenses he may have been put to which were 
the natural and direct consequences of the breach of the 
covenant of quiet enjoyment. * * * Where the prem- 
ises were occupied by him as grazing land for his cattle, 
he may recover as special damages the cost and expense 
of keeping his cattle on common land while diligently seek- 
ing to lease new pasture for them.” 2 Underhill, Landlord 
and Tenant, sec. 482. The court allowed plaintiff to re- 
cover for the necessary extra time spent in going the long 
way from the premises he occupied to the premises he was 
farming, and for the loss of the use of the pasture on the 
other farm he had leased during the time this road was 
closed. No complaint is made of the amount of the re- 
covery, or the insufficiency of the evidence to sustain the 
verdict. 
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Taking the case as it stands, we find no error, and the 
judgment of the district court is 
AFFIRMED. 


Rosgp, Fawcerr and Hamer, JJ., not sitting. 


HAVENS-WHITE CoaAL COMPANY, APPELLANT, V. BANK OF 
RULO &T AL., APPELLEES. 


Fitep SEPTEMBER 20, 1915. No. 18194. 


New Trial: Morion: Time. When a jury is waived and a cause tried 
to the court, a motion for a new trial, not coming within the 
exception provided by statute for extension of time for filing, 
comes too late, if filed more than three days after the decision 
of the court is rendered, and such motion may be overruled by 
the trial court for that reason. 


APPEAL from the district court for Richardson county: 
JOHN B. Raper, Jupce. Affirmed. 


_ Crofoot & Scott, R. C. James and W. C. Fraser, for ap- 
pellant. 


James E. Leyda and C. F. Reavis, contra. 


Morrissey, C. J. 

This action was brought to recover $77.85, the amount 
of a check drawn by S. O. Briggs and made payable to 
plaintiff in settlement of a balance due on account. Trial 
was had June 2, and the following journal entries appear: 

“June 3, 1918, court finds for the defendant, to which 
plaintiff excepts. 

“June 6, 1918, court enters judgment on findings. Plain- 
tiff’s cause of action dismissed at his costs. 

“On June 21, 19138, it being one of the days of said term, 
and all parties being present, a motion for a new trial 
was overruled, to which plaintiff excepts; 40 days from the 
rising of court allowed to prepare and present bill of ex- 
ceptions.” 
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The motion for a new trial was filed June 9, 1911. 
Appellees point out the provisions of sections 316 of 
the Code fixing the time for filing a motion for a new trial, 
namely: “The application for a new trial must be made 
at the term the verdict, ‘report, or decision is rendered, 
and * * * ghall be within three days after the verdict 
or decision was rendered, unless unavoidably prevented.” 
The decision was rendered June 3; the motion filed June 9. 
More than three days had elapsed between the rendition 
of the decision and the filing of the motion. No effort is 
made to show, that appellant was unavoidably prevented 
from filing the motion within the time. In Nebraska Nat. 
Bank v. Pennock, 59 Neb. 61, in discussing this provision 
of the Code, it is said: “Except for the causes enumerated 
in the foregoing section a motion for a new trial must 
be filed within three days after the entry of the decision 
or verdict. The provisions of the statute are not directory 
merely, but are wholly mandatory, and a motion for a new 
trial filed out of time is of no avail and cannot be consid- 
ered.” This question is again discussed in Ames v. Par- 
rott, 61 Neb. 847, 857, where Commissioner Pound says: 
“The findings of the court were its ‘verdict or decision’ 
within the meaning of the Code.” But in that case he 
found-the motion was filed within the time. “A motion for 
a new trial, filed out of time and not coming within any 
of the exceptions of the statute, is of no avail for the pur- 
poses of a review of errors in this court.” Carmack v. 
Erdenberger, 77 Neb. 592. The grounds urged by appel- 
lant for a reversal of this judgment are all based upon 
the ruling of the court upon the motion for a new trial. 
The motion having been filed out of time, it was prop- 
erly overruled. 

An examination of the pleadings shows that they are 
sufficient to sustain the judgment, and it is therefore 

AFFIRMED. 

Hamer, J., not sitting. 
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STATE, EX REL. J. F. REA, APPELLER, v. Crry COUNCIL OF 
Ciry oF LINCOLN, APPELLANT. 


Frrep SEPTEMBER 20, 1915. No. 18861. 


1, Mandamus: Parties. Fire protection in a city is a matter of pub- 
lic interest affecting the rights of all citizens and taxpayers of 
such city; and, where the duly constituted officers of the city 
fail to execute the laws relating thereto, an action to compel 
execution of the same may be instituted and maintained by a 
citizen of the city in his individual capacity. 


2. Municipal Corporations: Firemen: Hours or SERVICE. The provi- 
sions of section 4439, Rev. St. 1913, providing, “No fireman, other 
than the chief and assistant chief of the fire department, shall be 
compelled or required to be on duty more than twelve hours con- 
tinuously in any one day, * * * and the proper officers hav- 
ing charge of the fire department * * * are required to make 
suitable rules and regulations to carry these provisions into effect,” 
are mandatory, and the officers charged with the duty of carrying . 
them into effect are not free to exercise any discretion in that 
regard. 


: Vauipitry or Statuts. Chapter 7, Laws 1913, amend- 
ing section 8057, Ann. St. 1911, is a valid enactment, binding 
upon all cities of the state having more than 40,000 and less than 
100,000 inhabitants. 


: EvipENcE: Jupicrat Notice. Courts will take ju- 
dicial notice of the different class of service rendered by the fire 
chief and his assistant from that rendered by the other officers of 
the department, and a statute will not be held to be special legis- 
lation and in contravention of section 15, art. III of the Consti- 
tution, because they are placed in different classes. 


ApprAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


Fred C. Foster and D. H. McClenahan, for appellant. 
J. L Caldwell and Roscoe C. Ozman, contra. 


Morrissey, C. J. 


' The relator, a citizen and taxpayer of the city of Lin- 
coln, a city of the first class having more than 40,000 and 
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less than 100,000 inhabitants, instituted mandamus pro- 
ceedings in the district court for Lancaster county to com- 
pel the city council to install what is commonly known as 
the “double shift” for firemen, as provided by section 4439, 
Rev. St. 1913. It is alleged that, notwithstanding the pro- 
visions of the statute, the city council neglected and failed 
to make suitable rules and regulations for carrying the 
provisions of the statute into effect. Many allegations are 
also contained relating to the condition of the funds, et 
cetera; but these we regard as mere surplusage, and not 
going to the merits of the controversy. An alternative 
writ was issued. Respondents filed a showing why a writ 
should not issue, alleging that relator had not sufficient 
capacity to maintain the action; that the motion and affi- 
davit do not state facts sufficient to sustain a canse of 
action; that the city did not have funds available for said 
purpose; and alleged that to install the double shift would 
seriously impair the protection of the city of Lincoln 
against fire; and challenged the constitutionality of the 
act relied upon. The court found generally in favor of 
relator, and issued a peremptory writ directing the re- 
spondents to carry out the provisions of the statute and 
provide for the “double shift.” 

Appellants contend that relator did not have capacity 
to maintain the action. In State v. City of Kearney, 25 
Neb. 262, this court said: “The rule that, when the ques- 
tion presented is one of public right, and the object of the 
action is to enforce the performance of a public duty, it is 
sufficient for the relator to show that he is a citizen, and 
as such is interested in the execution of the laws, applies 
more particularly to cases where the failure to perform 
the duty ‘affects all the members of the community alike.” 

The matter of fire protection being a matter in which 
all members of the community are interested, it follows 
that all citizens and taxpayers within the city have an 
interest in the equipment and management of the fire de- 
partment, and, the relator having shown that he is a citi- 
zen and taxpayer, this assignment of error is not well 
taken. 
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It is insisted that the city council cannot be compelled 
by mandamus to perform an act beyond its power, and that 
mandamus does not lie to compel an act of discretion. 
These propositions are not debatable; but the statute in- 
voked lays down a simple duty, namely, to adupt rules 
and regulations for the government of the fire department, 
and to provide that no fireman, except tlie chief and as- 
sistant chief, shall be required to work more than twelve 
hours continuously in any one day, etc. As to the adop- 
tion of this rule, the statute is mandatory, and the re- 
spondent is not free to exercise discretion. 

The statute relied on is an amendment of an older stat- 
ute, and one that’ was in force before the city of Lincoln 
adopted the commission form of government. When the 
amendment was adopted no reference was made to any of 
the sections of the statute bringing about this change in 
the form of government, and it is contended by respond- 
ent that, because of the adoption of the commission form 
of government by the respondent, the section amended 
does not apply to the city of Lincoln. This assignment is 
not well taken. When, by the adoption of the provisions 
of the Banning Act, the city changed its form of govern- 
ment, it still remained. subject to the statutes applicable 
to cities of its class, not only as they then existed, but sub- 
ject to such changes and amendments as future legisla- 
tures might make. The section amended is the only one 
dealing with the question of a fire department, and in pro- 
viding for the “double shift” for firemen it was the only 
section necessary to amend. 

Again, we are asked to hold that the statute is special 
and class legislation, because it exempts the chief and 
assistant chief from its provisions, and that it is therefore 
void. There seems to be good reason for dividing the fire 
department into classes, placing the chief and his assist- 
ant in one ‘class, and the men who do the manual labor 
in another class. There may be, and undoubtedly is, good 
reason for this classification, and, as the legislation is uni- 
form as to the class sought to be affected, it cannot be 
said to come within the inhibition of the constitution. 
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Tt follows that the judgment of the district court is right, 
and is 
AFFIRMED. 


Lerron, Sep¢wick and Hamer, JJ., not sitting. 


CHARLES L. WOLF, APPELLEE, V. H. CLAY VANNOY ET AL., 
APPELLANTS. 


Fitep SEPTEMBER 20, 1915. No. 18221. 


1. Parent and Child: EnriceMeNT: WartverR. Where a minor has 
voluntarily left home and sought an asylum with his sister and 
her husband, and the father notifies his son-in-law in writing that 
if he harbors the minor he will claim his wages at a sum named 
in the notice, such notice is a waiver of the right of the father 
to maintain an action in tort for damages for enticing the son 
away and depriving him of his services and companionship. 


: Damaces. In such case, the measure of recovery 
is the reasonable value of the services of the minor, and, in any 
event, should not exceed the amount specified in the notice. 


APPEAL from the district court for Lancaster county: 
P. James Coscravn, JuDcE. Reversed. 


Berge & McCarty and Burr, Greene & Greene, for appel- 
lants. : 


k. H. Hagelin, contra. 


BARNES, J. 

Action to recover damages for enticing away plaintiff’s 
minor son and for the wages of the minor. A trial in the 
district court for Lancaster county resulted in a verdict 
for plaintiff for $855, on which the court rendered judg- 
ment, and the defendants have appealed. 

It appears that the plaintiff and the defendant Clay 
Vannoy both reside near Waverly, in Lancaster county, 
and the defendant Pearl Vannoy lives at Archer, in Mer- 
rick county; that Pearl Vannoy is the husband of the 
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plaintiff’s daughter. The evidence shows that in May, 1910, 
the plaintiff sent his two minor sons to visit with their 
sister at the home of the defendant Pearl Vannoy, in 
Merrick county; that they remained there about two weeks, 
when one of the boys returned to his father, while the 
other boy, Harry by name, remained at his sister’s place. 
In a few days the plaintiff went to Archer, and brought 
Harry home with him. When he arrived at Archer, he 
found the defendant Clay Vannoy at the home of his son, 
Pearl Vannoy, where he had arrived the day before for a 
visit. So far as the evidence shows, there was no diffi- 
culty between the parties at all, and they all went to a 
picture show in town the evening of plaintiff’s arrival. 
The next day plaintiff and his son Harry left for Waverly. 
In a short time Harry, without consulting his father, left 
home and returned to Merrick county, where he remained 
from the 11th day of July, 1910, until the 2d day of Febru- 
ary, 1911, at which time the plaintiff again brought him 
home. Meanwhile, on the 18th day of August, 1910, plain- 
tiff served a notice in writing on each of the defendants, 
which notice reads as follows: 

“July 13, 1910. Mr. Clay Vannoy, Prairie Home, Ne- 
braska. Dear Sir: Mr. Wolf of Waverly, Nebraska, the 
father of Harry Wolf, instructs me, in his behalf, to notify 
you that Harry Wolf, his son, is a minor and under exclu- 
sive custody and control of his father. You are further 
notified that his father will demand the sum of $22.50 per 
month for his services in case of his employment by you 
or any one else, and the sum will be payable to the father, 
and no one has authority to pay any part of said wages 
to the son, Harry Wolf. Respectfully yours, Justice of 
the Peace.” 

The notice to Pearl Vannoy was addressed to him, and 
was in the exact language of the one above quoted. After 
Harry left the home of Pearl Vannoy and his wife, and 
returned to the home of his father, this action was com- 
menced. By plaintiff’s petition he sought to recover the 
sum of $25 a month for Harry’s wages while he was living 
away from home, his expenses incurred in returning Harry 
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to his home, together with the damages, which he alleged 
he had sustained by being deprived of the companionship 
of his son. The total amount sued for was $6,000. 

The testimony in this case is conflicting. Plaintiff’s 
son was the only witness who testified that the defendants 
induced him to remain away from home and take employ- 
ment from the defendant Pearl Vannoy. He testified, in 
substance, that Clay Vannoy told him not to go back home, 
and he would see that he was not sent to the reform school, 
and that, if he stayed and worked for him until he was 
21 years old, he would give him a span of mules. He also 
testified that Pearl Vannoy wanted him to stay and work 
for him. The defendant Clay Vannoy testified that he 
never made any representations to Harry that he would 
give him a span of mules if he stayed and worked for him 
until he was 21 years old; that he never had any conversa- 
tion with him of any kind which would be an inducement 
for him to leave home; and that he never furnished him 
any money for that purpose. The utter lack of any motive 
on the part of Clay Vannoy to induce the boy to remain 
away from home would seem to stamp his testimony with 
the element of truth. Mamie Vannoy, who is Harry’s sis- 
ter and the wife of Pearl Vannoy, testified that Harry did 
not want to return home, and for that reason, and that 
alone, she permitted him to stay at their home in Merrick 
county. It is not our purpose, however, to pass upon the 
sufficiency of the evidence. It was somewhat conflicting, 
and the credibility of the witnesses was a question for the 
jury. 

As we view the case, however, when the plaintiff notified 
the defendants that if they harbored his son Harry he 
would claim his wages, and that no one was authorized to 
receive payment of the same except himself, he gave them 
to understand the extent of his claim, and waived the ques- 
tion of tort. He, in effect, said that if they employed his 
son he would require them to pay him $22.50 a month as 
his wages. The burden of proof was upon the father to 
show that the son was induced to leave his services and 
control at the request of the defendants, and if, as stated 
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by Mamie Vannoy, he left his father voluntarily, and chose 
to remain. with her and her husband in Merrick county, 
an action for tort would not lie. Kenney v. Baltimore 
é& O. KR. Co., 101 Md. 490, 1 L. R. A. n. s. 205; Wood, Mas- 
ter and Servant, sec. 15. In 29 Cyc. 1679, it is said: “A 
parent’s election to sue for the child’s wages is a waiver of 
the tort and bars his right to recover for enticing the child 
away.” Thompson v. Howard, 31 Mich. 30), and Hopf v. 
United States Baking Co., 27 N. Y. Supp. 217, support this 
rule. 

The defendants requested the court to instruct the jury 
as follows: “You are instructed that, while one may not 
interfere with the custody or government of parents, the 
law does not require that all instincts of humanity and 
good impulses be stilled. One has no right to encourage a 
child in disobedience, or assist a child in keeping away 
from the home of the parent, but it is not the duty of one 
to expel from his door a child that has, without assistance 
or encouragement, sought an asylum.” This request was 
refused. In the light of the testimony of Mamie Vannoy, 
we think this instruction should have been given. . 

It further appears that the court instructed the jury, 
upon his own motion, as follows: “You are instructed that 
it is no defense to this action that some person other than 
plaintiff aided said minor to leave his home; that the testi- 
mony relating to some other person aiding him to leave his 
home was admitted solely for the purpose of affecting the 
credibility of the witness.” It is our opinion that the court 
erred in giving this instruction. There was testimony 
tending to show that Harry’s stepmother aided him to leave 
his father’s home, and, if the testimony of the defendants’ 
‘witnesses was true, the fact that his sister merely gave 
him an asylum at her home in Merrick county would, un- 
der the circumstances, have been a defense to the plain- 
tiff’s action. 

The trial court further instructed the jury that if they 
feund for the plaintiff they should award him damages for 
the loss of the son’s wages, for defendants’ tort in inducing 
and enticing him away from the custody of his father, the 
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expense that the father incurred in reclaiming him, and 
for the injury the father sustained in the loss of the com- 
panionship and society of the son. As we view the record 
in this case, the plaintiff should not have been allowed to 
recover anything other than the reasonable value of the 
services of his son, which should not exceed the amount 
fixed in his notice. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings. 

REVERSED. 

Hamer, J., not sitting. 


RicHarp 8. Keat, APPELLEE, V. CHICAGO & NORTHWESTERN 
RaILway COMPANY, APPELLANT. 


FILtep SeptemBer 20, 1915. No. 18229. 


Carriers: SHIPMENT oF Live Stock: Duty oF Carrier. A common car- 
rier is not bound to comply with every arbitrary request made 
by a shipper of live stock as to the place where such stock shall 
be unloaded and fed while in transit. It is only obliged to com- 
ply with such requests and instructions regarding the care of 
the shipment as May be reasonable. Whether a particular request 
or instruction of the shipper is reasonable or unreasonable is a 
question for the jury. 


APPEAL from the district court for Douglas county: 
Len 8. ESTELLE, JupGe. Reversed. 


A. A. McLaughlin, Edgar R. Hart and Wymer Dressler, 
for appellant. 


Earl R. Ferguson and Harry W. Shackelford, contra. 


BaRngEs, J. 


This action was commenced in the justice court of Doug- 
las county to recover damages alleged to have been sus- 
tained by plaintiff in the shipment of two car-loads of cat- 

98Neb.41 
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tle from Bassett, Nebraska, to the stock-yards at South 
Omaha, in said state. The plaintiff had judgment, and the 
defendant appealed to the district court. 

The plaintiff, by his petition, alleged, in substance, that 
on the 15th day of July, 1911, he delivered two car-loads of 
cattle in good condition to the defendant company at Bas- 
sett, Nebraska, for shipment to South Omaha; that he in- 
structed the defendant to unload and feed said cattle at 
its stock-yards in Fremont, and reload and trans-ship them 
to South Omaha on the evening of July 16, in order to have 
them on the market at that point on the morning of July 
17; that defendant negligently failed to comply with plain- 
tiff’s instructions, and carried the cattle through to South 
Omaha without unloading and feeding at Fremont; that 
the cattle arrived at South Omaha on the morning of the 
16th of July at about 8:30 o’clock, and were unloaded and 
put into the stock-yards at that point, where they were 
fed, watered and rested; and that when they were put on 
the market on the morning of the 17th of July they had 
shrunken in weight and were not in good marketable con- 
dition, and that he was thereby caused a loss and damage 
of $159.65, for which sum he prayed judgment. Defend- 
ant, by its answer, admitted the receipt of the cattle for 
shipment, and that it carried them to South Omaha, and 
denied all of the other allegations contained in the peti- 
tion. The reply was a general denial. 

It appears from the evidence that the distance from 
Bassett to Fremont was 205 miles; that the usual time re- 
quired to make that distance was from 14 to 15 hours; that 
the distance from Fremont to South Omaha was 41 miles, 
and the running time between those points was about three 
hours. It appears that there was no delay in the shipment, 
and the only question to be determined is whether the de- 
fendant company was negligent in not unloading and feed- 
ing the stock at Fremont. It was also shown that the 
time consumed in the shipment was only about 21 hours, 
and that when the cattle reached South Omaha, where they 
were unloaded and fed, they rested from Sunday morning 
at 8:30 o’clock until they were put on the market on the 


Vou. 98] SEPTEMBER TERM, 1915. 643 
Keat v. Chicago & N. W. R. Co. 


following Monday morning. On the trial in the district 
court the plaintiff had the judgment, and the defendant 
has appealed. 

At the conclusion of the evidence the district court in- 
structed the jury as follows: 

Instruction No. 3. “Before the plaintiff can recover in 
this action, it is incumbent upon him to prove to you by 
preponderance of the testimony that, at the time he deliv- 
ered said cattle to the said defendant railroad company, he 
instructed the defendant, through its agent at Bassett, Ne- 
braska, to cause the said cattle to be unloaded at Fremont, 
Nebraska, and there fed and watered and permitted to rest, 
and, after such feeding, watering, and resting, to trans- 
port the cattle to South Omaha for the market of Monday 
morning, July 17, 1911; and that, by reason of such failure, 
he suffered damages, and the amount of the same. Now, 
if he has proved these facts by a preponderance of the 
evidence, then you should find for the plaintiff, assessing 
.Such damages as under the testimony he is shown to have 
sustained.” 

Instruction No. 4. “If you find from a preponderance 
of the testimony in this case that, at the time the plaintiff 
delivered the cattle to the defendant at Bassett, Nebraska, 
he instructed the said defendant, through its agent at Bas- 
sett, Nebraska, to unload, feed, and water said cattle, and 
allow them to rest at Fremont, Nebraska, and you fur- 
ther find that there were facilities for doing the same at 
Fremont, Nebraska, then it became the duty of the defend- 
ant to unload said cattle at Fremont, Nebraska, feed and 
water the same, provided they had such facilities, and 
allow the said cattle to rest, and after so doing to trans- 
port them to the market at South Omaha, Nebraska; and, 
if they failed so to do under such circumstances, then 
such failure so to do would be negligence on the part of 
the railroad company, and, if the plaintiff suffered dam- 
age by reason of such negligence, then the defendant would 
be liable for such damages as the plaintiff suffered by rea- 
son of such negligence.” 
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The appellant contends that the foregoing instructions 
Were erroneous and require a reversal of the judgment in 
this case. This contention seems to be well founded. 
Where cattle are shipped by railroad a distance requiring 
only 21 hours for the transportation, and no circumstances 
are present making it necessary for the care of the animals 
that they be unloaded short of destination for feed, water, 
and rest, it is not negligence, as a matter of law, to fail 
to comply with a request of the shipper made to the rail- 
way agent at point of shipment that the cattle be unloaded 
at an intermediate point for feed, water, and rest. A com- 
mon carrier is not bound to comply with every arbitrary 
request made by a shipper, but is only obliged to comply 
with such requests and instructions, regarding the care of 
the shipment, as may be reasonable; and whether a par- 
ticular request or instruction of the shipper is reasonable 
or unreasonable is, at most, a question for the jury. Mis- 
sourl, K. & T. R. Co. v. Clark, 35 Tex. Civ. App. 189; S¢. 
Louis 8. W. R. Co. v. Mitchell, 101 Ark. 289; Regan v. 
Adams Express Co., 49 La. Ann. 1579; Galveston, H. & 
S. A. R. Co. v. Jones, 123 S. W. (Tex. Civ. App.) 787. 

The court instructed the jury that it was negligence, as 
a matter of law, for the defendant company to disregard 
the plaintiff’s request to unload, feed, and water his cattle 
at Fremont, Nebraska. That question should have beeu 
submitted to the jury, and should not have been declared 
negligence as a matter of law. 

The defendant requested the court to instruct the jury 
as follows: “The defendant in this case is a common car- 
rier of live stock, and it was its duty to comply with the 
desires of the plaintiff concerning the handling of his ship- 
ment, if such request was reasonable; but if you find from 
the evidence that the only reason the plaintiff had for de- 
siting to have his cattle unloaded at Fremont was a mere 
notion or caprice on his part, and if you further find that 
such is not a usual and customary way of handling live 
stock shipments between Bassett and South Omaha, the 
defendant was not guilty of negligence, as a matter of law, 
by reason of its failure to comply with the shipper’s re- 
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quest to unload the animals at Fremont” It was shown 
that when the cattle arrived at South Omaha on Sunday 
morning, July 16 at 8:30 A. M., they were fed, watered, 
and rested from noon of that day until the following morn- 
ing, or nearly 24 hours before they were placed on the 
market. 

Counsel for the appellee seems to rely ou Modesitt v. St. 
Joseph & G. I. R. Co., 90 Neb. 133, to sustain the judg- 
ment. The facts of that case are not the same as those in 
the case at bar. 

As we view the evidence and record, the defendant did 
not have a fair trial, and the judgment of the district court 
is therefore reversed and the cause is remanded for fur- 
ther proceedings. 


REVERSED. 
HAMER, J., not sitting. 


Water L. MERCER, APPELLEE, V. WARD W. ARMSTRONG, 
APPELLANT. 


FILep SEPTEMBER 20, 1915. No. 18237. 


1, Execution, Proceedings in Aid of. The provisions of sections 8117, 
8118, Rev. St. 1913, apply to proceedings in garnishment after 
judgment and return of an execution nulla bona. The provisions 
of sections 8100 and 8101 do not apply to such a proceeding. 


2. Appeal: Finprncs or Fact: Review. In order to obtain a review 
of the findings of fact, the evidence must be preserved in a Dill 
of exceptions. Z 


APPEAL from the district court for Morrill county: 
RatrH W. Hopart, Jupce. Affirmed. 


Williams & Williams, for appellant. 
G. J. Hunt, contra. 


BARNES, J. | 
This was a proceeding in garnishment after judgment. 
The trial court found that the judgment debtor was not 
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entitled to an exemption of all of the money in the hands 
of the garnishee, and ordered that so much thereof as was 
necessary to satisfy the judgment should be paid into court 
for that purpose. The judgment defendant has appealed. 

The record which the appellant has brought to this court 
discloses that on the 9th day of November, 1912, judgment 
was rendered in the district court for Morrill county 
against Ward W. Armstrong and in favor of Walter L. 
Mercer for the sum of $273.35; that on the.16th day of No- 
vember, 1912, an execution was issued to the sheriff of 
Morrill county; the appellant at that time having removed 
to and become a resident of Buffalo county, Nebraska. 
On the 16th day of November, 1912, the sheriff returned the 
execution unsatisfied for want of goods and chattels in his 
county whereon to levy. Thereafter, and on the same day, 
an affidavit in garnishment was filed in the office of the 
clerk of the district court for Morrill county against Mark 
Spanogle and the Bridgeport Bank, Spanogle being cashier 
of said bank. Notice to the garnishee was served upon 
Spanogle and the bank. On the 26th day of December, 
1912, Spanogle answered that he held $500, the property 
of the judgment debtor, in his possession. On the 27th 
day of December, 1912, the clerk of the district court for 
Morrill county issued a notice of said garnishment pro- 
ceeding to the judgment defendant and directed it to the 
sheriff of Buffalo county for service. The notice required 
the judgment debtor to appear and show cause why so 
much of the funds in the hands of the garnishee as might 
be necessary should not be ordered paid into court to sat- 
isfy the judgment and costs. The notice was returnable 
January 16, 1913, and was served on the appellant on the 
3d day of January of that year. Afterwards, on the 11th 
day of January, the appellant filed his affidavit in the dis- 
trict court for Morrill county setting forth that he was a 
resident of Buffalo county, Nebraska, and was the head of 
a family; that he had neither lands, town lots, nor houses 
subject to exemption as a homestead under the laws of this 
state, and followed the same by an inventory of his prop- 
erty and a statement of the alleged incumbrances thereon. 
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On the 10th day of March, 1913, the case came on for 
hearing. Appellant objected to the jurisdiction of the court 
because no appraisement had been made of the property 
scheduled in his inventory. The court overruled the ob- 
jection, witnesses were sworn and testified as to the prop- 
erty owned by the appellant and the value thereof, over 
appellant’s objection. Thereafter, on the 31st day of 
March, the court made an order finding “that defendant is 
not entitled to hold as exempt all of the funds in the hands 
of the garnishee,” and ordered the garnishee to pay out 
of the money in his hands to the clerk of the court an 
amount sufficient to pay the judgment and costs, to all of 
which findings and order of the court the appellant ex- 
cepted, and to reverse that order has prosecuted this ap- 
peal. 

Appellant claims that, under the provisions of section 
8100, Rev. St. 1918, when he filed his affidavit and in- 
ventory it was the duty of the officer holding the writ 
under which the levy had been made, to call appraisers and 
appraise the property scheduled, and thereby ascertain 
what, if any, part thereof was exempt, and in this case no 
such appraisement was made. Appellant contends that 
the court had no jurisdiction to take testimony of the value 
of claimant’s interest in“the property scheduled; that his 
findings and judgment based on such testimony are abso- 
lutely void; and cites sections 8100, 8101, Rev. St. 19138, in 
support of his claim. 

We think the appellant’s contention is not well founded. 
The record shows that the execution which had been is- 
sued to the sheriff of Morrill county had been returned un- 
satisfied. The sheriff’s connection with that execution was 
therefore terminated. Later on the sheriff was called upon 
to serve process in the same proceeding, and the record 
discloses that the summons in garnishment was served 
upon Spanogle and the Bridgeport Bank; that summons 
was returned and the officer’s duty was ended. There- 
fore it was evident that the sheriff of Morrill county could 
not be expected to appraise the property situated in Buffalo 
county. He would have no right or authority to go to that 
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county in the execution of any writ issued from the dis- 
trict court for Morrill county, and, as the officer to whom 
the writ was directed and by whom it was returned neither 
found nor levied upon any property in Morrill county, 
there was nothing for him to appraise. No writ was ever 
issued to the sheriff of Buffalo county, and, as the prop- 
erty described in appellant’s affidavit was never levied 
upon by any one, there was nothing to appraise in that 
county. It follows that the statute relied upon by the ap- 
pellant is inapplicable to the proceedings involved in this .- 
appeal. 

Section 8117, Rev. St. 1918, provides, in substance, that 
after the issuance and return of an execution against the 
property of the judgment debtor, and upon proof by affi- 
davit or otherwise, to the satisfaction of the judge, that 
any person has property of the judgment debtor or is in- 
debted to him, the judge may, by an order, require such 
person or corporation, or any officer or member thereof, 
to appear at a specified time and place and answer con- 
cerning the same. The judge may also, in his discretion, 
require notice of such proceeding to be given to any party 
to the action in such manner as may seem to him proper. 
Section 8118 provides, in substance, that witnesses may be 
required, upon the order of the judge, or by subpeena is- 
sued by the clerk of the district court, to appear and tes- 
tify upon any proceeding under the chapter in which these 
sections are found, in the same manner as upon the trial 
‘of an issue. See, also, sections 8119-8128, Rev. St. 1913. 

The record here discloses that the order was served upon 
the appellant as prescribed by the court. A time was des- 
ignated in the notice for the defendant to appear, and the 
orders subsequently entered show that the parties ap- 
peared and testified. The appellant, however, relied upon 
the provisions of sections 8099, 8100, 8101, Rev. St. 1913, 
and failed to bring a bill of exceptions to this court set- 
ting forth the testimony taken upon the hearing before 
the district court for Morrill county. It seems clear that 
the court had jurisdiction of the parties and the subject 
matter in controversy, and, his judgment being founded 
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upon a question of fact to be determined by the evidence, 
it follows that, without a bill of exceptions, it must be pre- 
sumed that the judgment of the district court ‘Was sup- 
ported by the evidence. 
The judgment is therefore 
AFFIRMED. 
HAMER, J., not sitting. 


Katp N. HOHENSHELL, APPELLANT, V. ARCHIBALD HOHEN- 
SHELL, APPELLEE. 


FILED SEPTEMBER 20, 1915. No. 18153. 


Homestead: ConverYANcE: CoMPETENCY OF WIFE. Under the evidence 
-set forth in the opinion, held, that at the time of the execution 
and acknowledgment of the deed of conveyance of the family 
homestead to the defendant the wife was incompetent, and the 
conveyance was, therefore, void. 


APPEAL from the district court for Cass county: 
GEORGE F. Corcoran, Juper. Reversed with directions. 


Matthew Gering and C. S. Polk, for appellant. 
Rawles & Robertson, contra. 


LETTON, J. 

This is an action to set aside a conveyance of real es- 
tate executed by Joseph Hohenshell and his wife in their 
lifetime to their son, Archibald Hohenshell. The plaintiff 
alleges that she is one of two surviving children, sole heirs 
of her deceased father and mother; and that in April, 1904, 
when her parents were incompetent, the defen/ant, by 
fraudulently representing that he was procuring a lease 
for a tenant for a part of the land, or a release of a mort- 
gage held by them, procured his parents to go through 
the form of signing a deed which purported to convey to 
him the 320 acres of land in controversy, subject to the 
homestead right of the grantors; that the deed was never 
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acknowledged nor delivered; that the parents continued to 
live on the land until their respective deaths; that the de- 
fendant never sought to dispossess them or claim owner- 
ship of the land as long as they lived; and that she is the 
owner of an undivided one-half interest in the real estate. 

The answer admits the execution of the deed; denies 
fraud; alleges that as soon as the deed was made defend- 
ant took possession, and has ever since held it in his own 
name with the knowledge and acquiescence of his parents; 
that he has placed valuable improvements on the land, 
amounting to the value of $3,250; that the consideration 
for the deed was the maintenance and care of his parents, 
both in sickness and health, and the payment of the ex- 
penses of the last sickness and funeral expenses; that the 
deed has been executed more than eight years, and re- 
corded more than seven years in the county where the 
plaintiff resides; and that she is barred by lapse of time. 
The other material allegations of the petition are denied. 
The district court found for the defendant, and plaintiff 
appeals. 

The facts developed by the testimony are somewhat pe- 
culiar. In the first place, there is a direct issue raised 
as to whether the plaintiff is the daughter of Joseph Ho- 
henshell and Jamima Hohenshell. A consideration of the 
testimony on this point leads us to the conclusion that the 
plaintiff was born sometime before the marriage of Ja- 
mima Hohenshell and Joseph Hohenshell, and that she is 
the daughter of Jamima. After the marriage she became a 
member of the family, and was known by the name of 
Kate N. Hohenshell. The family lived at first in Penn- 
sylvania, and afterwards moved to Ohio. She eloped and 
was married in 1868, in Iowa, to David Hohenshell, a 
cousin. In 1869, and after her marriage, the other mem- 
bers of the family moved to Nebraska. Plaintiff and her 
husband moved to this state in 1879. The testimony seems 
to establish that kindly relations existed for many years be-: 
tween Mr. and Mrs. Hohenshell, seniors, and the plain- 
tiff, they speaking of her and recognizing her as their 
daughter. Plaintiff testifies to the entry of her name in a 
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family Bible; but the Bible itself was not produced, and 
she does not know where it is. 

As to the execution of the deed, it appears that Joseph 
Hohenshell had suffered from an injury to his leg, and to 
relieve the pain morphine had been administered by a phy- 
sician. He became slightly addicted to the use of the drug. 
At the time the deed was executed Joseph Hohenshell was 
ahout 73 years of age and his wife was aged about 75 years. 
Some time previous to this Mrs. Hohenshell had become 
strongly addicted to the use of morphine, first taking it 
through the stomach and afterwards by hypodermic injec- 
tions. The circumstances attending the execution of the 
deed are about as follows: Some time before the deed was 
executed Joseph Hohenshell had employed a lawyer to 
act for him in a case involving the boundary lines of his 
land. On the last day of the trial of this case he told his 
attorney that he wanted to convey his real estate and per- 
sonal property to his son, Archibald; that Archibald had 
always remained at home and taken care of him and his 
wife without compensation. He also said that Mrs. Ho- 
henshell had a daughter by a prior marriage that was not 
his child. The attorney testified that he afterwards re- 
ceived instructions to prepare the papers, which he did 
and mailed them to Mr. Hohenshell, and that they were 
afterwards returned to his office properly executed. It is 
his impression that he gave them to Archibald afterwards. 
He testifies that, in his opinion, Mr. Hohenshell was men- 
tally sound and competent to convey at the time of this 
transaction. It is shown that at the time the deed was exe- 
cuted a notary public had been called to the house to take 
the acknowledgment of the parties to the release of a mort- 
gage, and that, just before he left, Archibald said there 
were some other papers that ought to be executed. He 
then procured the papers from a desk, and took them to 
another room, where they were signed by his father and 
mother and there acknuwledged. There is no proof that 
the signatures were obtained by means of a fraudulent sub- 
stitution of papers, as alleged. 
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There is a large mass of testimony with respect to the 
use of mozphine and the resultant effects upon the mental 
condition of Jamima Hohenshell, both before and after the 
time of the execution and acknowledgement of this deed. 
She would waver and vacillate in her actions, and was 
often inconsistent in her statements. At one time she de- 
clared that they had given the property to Archibald in 
return for what he had done for them, and that she was 
satisfied with his conduct otherwise; at other times she 
found serious fault with the manner in which he treated 
her, claiming that, against her wishes, he brought into the 
household and retained there a woman of ill repute, who 
suffered several miscarriages while there. At one time she 
signed a petition to set aside this deed, alleging that her 
husband had had a paralytic stroke, and was non compos 
mentis at the time the deed was made; that she was unable 
to read or write; and was also incompetent at that time 
on account of her excessive use of morphine and other 
opiates. Some time after this petition was signed, Mrs. 
Hohenshell seemed to become concerned as to its execution, 
and said she did not understand what she had signed, and 
that she desired to revoke it and confirm the deed to Archi- 
bald. 

Taking the whole testimony with respect to the mental 
condition and competency of Mrs. Jamima Hohenshell, and 
considering that of the medical experts, we are driven to 
the conclusion that, at the time she signed and acknowl- 
edged the conveyance in question, her age and the habit- 
ual use of the drug had so affected her mental faculties 
that she was incompetent to fully know or understand 
the nature and consequences of the act which she then per- 
formed. It is trué that the notary, who was there merely 
for a few moments, and the other witnesses present tes- 
tify that they saw nothing unusual in her conduct at the 
time; but this we think is not enough, when considered in 
connection with all the other evidence. We are satisfied 
that a conveyance of a homestead executed by a wife under 
such circumstances ought not to stand. The deed and ac- 
knowledgment being invalid as to the wife, by reason of 
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the homestead character of the land and the statutory re- 
quirements for the conveyance of a homestead, it was ab- 
solutely void as to the husband also. 

Joseph Hohenshell died in 1910. By virtue of section 1, 
ch. 28, Comp. St. 1909, then in force, the land descended, 
subject to debts and the widow’s homestead right, “one- 
half to the husband or wife if the survivor is the parent 
of all the children of the deceased and there be only one 
child, or the issue of a deceased child, surviving.” By force 
of this provision, since there was-only one surviving child 
of the deceased at her husband’s death, Jamima became 
the owner in fee of one-half of the real estate. Upon her 
subsequent decease, Archibald and Kate, the plaintiff, be- 
ing her only children and heirs, inherited equal shares of 
her land. Archibald, therefore, by descent from both par- 
ties, is the owner of an undivided three-quarters interest 
in the real estate. Plaintiff, by inheritance from her 
mother, is the owner of an undivided one-fourth interest. 

‘The judgment of the district court is reversed and the 
cause remanded, with directions to set aside the convey- 
-ance, to enter a decree in accordance with this opinion, and 
to take such other proceedings as may be required under 
the issues. 

REVERSED. 


Bagnes, Fawcett and Hamer, JJ., not sitting. 


CATHERINE SIMONSEN, GUARDIAN, APPELLER, V. J AMES 
Henry HOUSE, APPELLANT. 


Frizp SEPTEMBER 20, 1915. No. 18233. 


Contracts: CANCELATION: INSANITY. A merchant, who had shown 
some symptoms of insanity previous to the transaction, exchanged 
his stock of goods and certain real estate for a tract of land in- 
cumbered by mortgage, the value of which was grossly dispropor- 
tionate to the value of the property with which he parted. A few 
months afterwards the disease progressed to such an extent that 
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he was adjudged insane and committed to an insane hospital. Held, 
upon a trial de novo, that the decree of of the district court set- 
ting aside the conveyances is justified by the law and the evidence. 


APPEAL from the district court for Washington county: 
ALEXANDER ©. Troup, JuDGE. Affirmed. 


E. B. Carrigan and Frank Dolezal, for appellant. 


Sullivan & Rait, Arthur C. Thomsen and S. A. Searle, 
contra. : 


Lerron, J. 


In September, 1911, Henry Simonsen owned a stock of 
general merchandise, and resided in the village of Wash- 
ington, Nebraska. He also owned his residence, the store 
building, a livery barn, an ice house, and other structures 
in the village. Early in October of that year he exchanged 
his stock of goods and all his real estate for 350 acres of 
land in Fremont county, Iowa, belonging to the defendant 
and appellant, James Henry House. After the exchange 
Simsonsen remained with his family in Washington, and 
assisted in the store to some extent, until early in Novem- 
ber, when he removed to Omaha. In February, 1912, 
Simonsen was sent to the Omaha General Hospital for 
treatment on account of mental trouble. About a month 
afterwards he was adjudged to be insane and committed 
to the state asylum for the insane at Lincoln, where he has 
since remained. The nature of his affliction is involutional 
melancholia, and it seems to be conceded that it is incura- 
ble. His wife was afterwards appointed guardian of his 
estate. In July, 1912, she began two actions, one a suit 
in replevin to recover the possession of the personal prop- 
erty, and the other an action in equity to set aside the 
conveyance of the real estate, upon the ground that Simon- 
sen was of unsound mind at the time of the transaction, 
was incapable of knowing or judging the value of the prop- 
erty, and incompetent to enter into any contract. It is 
alleged that the property exchanged by him was of the 
reasonable value of $16,000, and that the property received, 
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after deducting the liens and incumbrances, was not worth 
more than $1,000. The replevin case and the action in 
equity were consolidated and tried to the district court 
without a jury. Possession of the personal property was 
not taken under the writ of replevin. A mass of testi- 
mony was taken as to the mental condition of Simonsen 
at and before the time of the transaction, and the value of 
the respective pieces of property. ‘The court found that 
Simonsen was insane at the time of the exchange, and 
that the value of the personal property was $9,000. Judg- 
ment was entered for the value of the goods, and a decree 
requiring a reconveyance by House of the real estate, and 
that, upon such reconveyance being made and the pay- 
ment of the judgment, the title to the land in Iowa be 
reconveyed to House. A motion for a new trial was filed 
and overruled, and defendant has appealed. 

The questions involved are questions of fact; the prin- 
cipal one being as to Simonsen’s sanity at the time of the 
transaction. This question is not free from doubt. Ac- 
cording to the testimony of some of the members of his 
family, and a few other witnesses, for some time before the 
exchange he had been suffering from severe headaches; 
he frequently carried on conversations with himself in the 
store in an excited manner; contrary to his former course 
of conduct, he became irascible and was easily irritated; 
he would not allow his family to converse at the table; his 
gait became shambling, though he had formerly walked 
with a quick, firm step; and a number of other peculiarities 
were detailed, different from his former. manner and de- 
meanor. The testimony of the witnesses for the defendant 
was to the effect that, although they were intimate with 
and had seen Simonsen nearly every day until after he 
sold the store, they had observed nothing unusual in his 
manner or in his actions. It was also shown that while 
he was living in Omaha he had examined and recommended 
the purchase of a tract of land for his wife, apparently 
using sound judgment. The medical witnesses agreed that 
Simonsen at the time of his commitment to the asylum was 
suffering from involutional melancholia, but disagreed as 
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to whether the facts in evidence showed that he was so in- 
sane at the time of the transaction with House as to be 
incompetent. It was practically conceded that during the 
progress of the disease his mind might be clearer and his 
judgment better at one time than at another, but they left 
in doubt the time when his disease affected his judgment. 
The theory of defendant was that the disease had its in- 
ception after Simonsen moved to Omaha, and the evidence 
in his behalf tended to establish that a complete change 
of locality and occupation, or the lack of occupation, by a 
man who had previously led an active life, might, at Simon- 
sen’s age, bring on the type of insanity with which he was 
afflicted. On the other hand, the testimony in behalf of 
plaintiff tended to show that the symptoms described which 
existed prior to the exchange indicated an impairment of 
the mind at that time, which might, at times, seriously af- 
fect the judgment. 

Before the exchange was made Simonsen went to Iowa 
with House, and was taken over the land by a former owner 
who was acting for House. He seemed to be impressed with 
its value on account of its orchards, and as a hog farm 
on account of the nut-bearing trees growing on it, and con- 
cluded negotiations on his return home. It seems clear 
from the evidence that this land is comparatively of little 
value; that a large portion of it consists of steep hills and 
deep hollows and ravines, mostly covered with scrub tim- 
ber; that only a very small portion is tillable; that there 
are now only about 34 acres under cultivation in 9 scat- 
tered fields; and that a small number of apple trees are 
standing on it. There is a conflict in the evidence as to the 
actual value of the property, the witnesses for plaintiff 
putting the value at from $15 to $20 an acre, while the de- 
fendant’s witnesses estimate the value to be from $40 to 
$50 an acre. We are satisfied from the evidence that $20 
an acre, or a little more, was the fair value of the land, 
and that the incumbrances nearly equaled its value, leaving 
the net value of the property he received in exchange little 
or nothing. Simonsen had been a successful business 
man, was careful and economical, and had acquired his 
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property by the exercise of industry and good judgment. 
The very fact that he exchanged property of the nature 
of that which he possessed at Washington for a tract of 
land such as that of defendant, even after giving due 
weight to the facts that he was over 60 years of age, his 
family was scattering, and he wished to retire from busi- 
ness, seems to indicate an impairment of judgment which 
in all probability resulted from mental disease. There is 
testimony that some time after Simonsen made the ex- 
change and after he had revisited the Iowa land, he ex- 
pressed the opinion that no man in his right mind would 
have entered into the transaction. He evidently had a lu- 
cid interval when he made this statement. 

The findings and decree are in accordance with the evi- 
dence, and the judgment of the district court is 

AFFIRMED. 
Hamer, J., not sitting. 


Owen C. CARROLL, APPELLEE, V. GOTTLIEB POLFUS, APPEL- 
LANT. 


Fitep SEPTEMBER 20, 1915. No. 18239. 


1. Appeal: SuperseDEAs Bonn: Errect. The decree in this an action 
for specific performance required the plaintiff to reduce the amount 
of certain incumbrances upon his property within 20 days, where- 
upon specific performance was ordered. A supersedeas bond and 
notice of appeal were filed by the defendant within that time. After 
the expiration of 20 days defendant moved for a judgment of dis- 
missal on account of plaintiff's failure to comply with the order 
reducing the incumbrances. Held, that, upon the supersedeas bond 
being filed and approved, the power of the district court to proceed 
was suspended, and the court properly overruled the motion. 


2. Contracts: Suit to Ser AsIpE: INToOxIcaTIon. A contract will not 
be set aside on the ground that one of the parties was intoxi- 
cated at the time it was entered into, if at the time he fully un- 
derstood the surrounding circumstances and knew the character 
and consequences of his act. : 


98Neb.42 
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APPEAL from the district court for Harlan county:. 
EENeEst B. Penrgy, Jupen. Affirmed. 


John Everson and J. G. Thompson, for appellant. 
O. FE. Shelburn, contra. 


Lerron, J. 


Action for specific performance of a contract for the 
exchange of real estate. The defense is that at the time the 
contract was entered into the defendant was in such a 
state of intoxication that he was incapacitated from enter- 
ing into a contract or exercising judgment, and that the 
value of the property taken in exchange for that of de 
fendant was and is grossly inadequate in value. At the 
request of defendant a jury was impaneled to make special 
findings of fact, which are as follows: 

“If you find that the defendant did sign the contract, at 
the time it was signed was he so intoxicated that he was 
deprived of his reason and understanding to such an ex- 
tent as to render him incapable of comprehending the char- 
acter and consequences of his act? <A. No. 

“What was the fair market cash value of the property 
which the plaintiff, Owen C. Carroll, was to exchange for 
the property of defendant, at the date of the contract? A. 
Seventeen hundred dollars ($1,700). 

“What was the cash market value of the property which 
the defendant Polfus then owned, and which the plaintiff 
claims he was to have for his property? A. Two thou- 
sand dollars ($2,000).” 

The court also made like special findings. A decree 
was entered “that the plaintiff have a specific performance 
of his contract, upon reducing the incumbrance of his real 
estate (describing it) to $600 and no more, and upon re- 
ducing the incumbrance upon his meat market fixtures to 
$400 and no more; all of which is to be done within 20 
days from this date.” It is further adjudged that the de- 
fendant execute a deed to the property owned by him 
within 20 days, or that the decree operate as a conveyance. 
A motion for a new trial was filed and overruled. <A su- 
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persedeas bond was filed and approved on March 7, 1913. 
The transcript and precipe were filed in this court 
on August 26, 1918. On May 9, 1918, at the same term 
of court, a motion to dismiss the suit was filed by the de- 
fendant, for the reason that the plaintiff had not complied 
with the order reducing the incumbrance within 20 days 
from the date of the decree. The term adjourned on May 
10 with this motion pending. On May 12 the defendant 
filed a motion for judgment upon the pleadings and the de- 
cree. Plaintiff made a special appearance to these mo- 
tions, objecting to the jurisdiction of the court, for the 
reason that the defendant had superseded the judgment. 
The special appearance was overruled, and the motions 
of defendant for judgment and to dismiss the action were 
also overruled. 

The first point urged is that the order that the plaintiff 
have specific performance when he reduced the incum- 
brance upon the property was a final order, and that, since 
the incumbrance upon the property had not been reduced 
as directed, the decree should have been set aside and judg- 
ment rendered for the defendant upon the pleadings. This 
motion was properly overruled. The decree had previ- 
ously been superseded. In State Bank v. Green, 8 Neb. 
297, 305, it is said: “Upon the bond being filed and ap- 
proved, the power of the court below to proceed in the case 
is suspended until the bond is set aside, modified, or the ap- 
pellant fails to perfect his appeal within the time required 
by the statute.” Kountze v. Erck, 45 Neb. 288; Jenkins 
Land & Live Stock Co. v. Attwood, 80 Neb. 806. There 
was no necessity that the incumbrance should be reduced 
until it was known that the litigation was ended and the 
contract was to be carried out. It will be the duty of 
plaintiff, within 20 days from the time of the filing of the 
mandate in the district court, to comply with the order, and 
if he fails so to do proper action can be taken in that court 
at the instance of defendant. 

An examination of the evidence has convinced us that 

‘the findings of the court and jury with respect to the com- 
petency and ability of defendant to enter into a contract 
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at the time it was made were fully sustained thereby. The 
defendant had been habitually addicted to the use of in- 
toxicants for a long time prior to the date of the transac- 
tion, but it is clear that he was capable of transacting busi- 
ness even when his breath was loaded with the fumes of 
alcohol. The explanation given by him to a number of 
apparently credible witnesses next day, that the reason 
he refused to complete the trade was because his son, whom 
he had expected to take charge of the meat market, had 
refused to do so, and he could not afford to hire two men 
to run it, seems to give the real reason for his failure to 
complete the contract. 

It is next contended that there is such a disparity be- 
tween the values of the property that it would be inequita- 
ble to enforce the contract. The evidence shows Polfus 
is quite experienced in the transfer and exchange of prop- 
erty. He voluntarily entered into the bargain after hav- 
ing considered it for some time, taken the advice of others, 
and made a personal examination of the property. No 
fraud was practiced. The difference in value is not so 
great but that he might have believed that he was getting 
the better of the transaction at the time he made the ex- 
change. We think there is no room for the application of 
the rule that specific performance will not be enforced 
where fraud has been perpetrated, or where it will be un- 
just and inequitable to compel the performance of the con- 
tract. 

The judgment of the district court is therefore 

AFFIRMED. 

HAMeER, J., not sitting. 


CHARLES A. CURRIER, APPELLEE, V. SETTY SCHMIDEKE 
TESKE ET AL., APPELLANTS. 


Fitev SEPTEMBER 20, 1915. No. 18931. 


1. Husband and Wife: Dezp to Wire. A warranty deed made prior 
to 1877 by a husband direct to his wife conveyed to her all his 
estate in the premises, both legal and equitable. 
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2. Mortgage Foreclosure: Decree: Parties. In an action brought 
after her death to foreclose a mortgage given by the wife in her 
lifetime, the rights of her son and sole heir were not affected 
by the proceedings, since he was not made a party to the action. 


3. Appeal: ASSIGNMENTS oF Error. Where the assignments of error 
in this court are that the judgment is contrary to law, and that 
the court erred in overruling motions for a new trial, and no spe- 
cific error in these connections is pointed out in the brief, the 
assignments are too general and indefinite. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JuDGE. Affirmed. 


J. EF’. Boyd and M. D. Tyler, for appellants. 


Willis H. Reed and William V. Allen, contra. 


Lerron, J. 

This is an action in ejectment, and to recover rents and 
profits. The facts are set forth at length’in the opinion, 
Currier v. Teske, 93 Neb. 7. The district court had found 
that the plaintiff was only entitled to an undivided one- 
half interest in the property on account of a deed having 
been made to Allen and Reed of the other undivided half. 
But it was said in the opinion by Hamer, J.: “We think 
that, since the testimony was undisputed that the convey- 
ance to Allen and Reed was intended as a mortgage and 
was a mere lien or security on the land for the payment of 
fees and expenses, the district court erred in submitting 
that question to the jury. The verdict was wrong in giving 
only an undivided one-half interest in the premises to the 
plaintiff. The plaintiff seems to be entitled to recover pos- 
session of the whole of the premises according to the prayer 
of the petition. The judgment of the district court is re- 
versed and the cause is remanded for further proceedings 
in accordance with this opinion.” After the cause was 
remanded, a trial was had toa jury and a verdict ren- 
dered for the plaintiff for the possession of the premises 
and damages. Motions for a new trial were filed by the 
defendants, which were sustained and a new trial awarded. 
Afterwards, by stipulation, a jury was waived and the 
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case tried to the court. Judgment of ouster and for rents 
and profits after the termination of the life estate was 
entered in favor of plaintiff. The cause is now here upon 
appeal from this judgment. 

Five errors are assigned and relied upon for reversal. 
The first is that the judgment violates section 10, art. I 
of the Constitution of the United States, and section 3, art. 
[ of the Constitution of the state of Nebraska, for the reason 
that it impairs the obligation of a contract, and deprives 
the appellants of vested rights without due process of law. 
The argument is that the married woman’s act of this state: 
was considered by this court in 1877, in the case of Awlt- 
man, Taylor & Co. v. Obermeyer, 6 Neb. 260, and it was 
held: “By the common law neither husband nor wife could 
convey lands to each other. And our law still regards 
them, in relation to each other, as one person, notwith- 
standing the statutes enlarging the rights of the wife’— 
that, at the time the foreclosure proceedings were had un- 
der which the defendants acquired title, this decision was 
the law of the state; that, since the deed from Currier to 
his wife was void, her son and heir, Charles A. Currier, took 
no interest in the premises; that it was unnecessary to 
make him a party to the foreclosure suit, and therefore 
that the foreclosure sale transferred the entire title. This 
argument overlooks several important and material mat- 
ters. The case of Aultman, Taylor & Co. v. Obermeyer, 
supra, was a creditor’s bill. The proof showed that no con- 
sideration passed from the wife to the husband for the 
deed, and that it was made in fraud of creditors. In ad- 
dition to the quoted portion, the opinion says: “Where 
it is apparent that such a deed has been made, in pursu- 
ance of a valid antenuptial agreement or upon a sufficient 
consideration, it might be sustained in equity.” In Berk- 
ley v. Lamb, 8 Neb. 392, which was decided in 1879, it was 
said: “At law such a deed is void, but equity will sus- 
tain it when made upon a sufficient consideration, or in 
pursuance of a valid antenuptial agreement.’”’ The fore- 
closure proceedings were had about two years after 
this opinion was filed. The deed recites a yalid con- 
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sideration passing between the grantee and grantor, so 
that, even if defendants’ argument is conceded to be sound, 
the deed had been held by this court, before the foreclosure 
suit, to be good in equity. The recorded deed was notice 
of Mrs. Currier’s interest in the land. Equitable estates 
in land are devisable and descendible. Cutler v. Meeker, 
71 Neb. 732. Even if Currier retained the naked legal 
title, the equitable title of Mrs. Currier passed to her son 
at her death. He was a necessary party to the foreclosure 
suit if it was desired to bar him of his rights. 

We think the argument of defendant is based upon 
a false premise and is unsound. In neither of the cases 
decided before 1881 was the statement, that a deed made 
directly from husband to wife is void, essential to the de- 
cision, nor did the issues require such a determination. 
But in Furrow v. Athey, 21 Neb. 671, the issue was direct, 
the deed being attacked because made directly to a wife. 
The syllabus states: “A deed of conveyance of real estate, 
executed by the husband directly to the wife, in the absence 
of fraud, and when neither the rights of creditors nor 
subsequent purchasers intervene, will convey to her such 
real estate without the intervention of a third party as 
trustee.” This is the first case in which the point was ex- 
pressly determined as essential to a decision. The sub- 
sequent cases in this court are set out in the opinion in 
Currier v. Teske, 84 Neb. 60, a full and interesting anno- 
tation to which case may be found in 1383 Am. St. Rep. 
607. At the time of the foreclosure the question was an 
open one, but Furrow v. Athey, supra, settled the validity 
of such a deed. No decision creating any rule of property 
which excluded the right of Mrs. Currier to take or her heir 
to inherit from her had been made prior to the foreclosure 
proceedings, and no vested right to the property of her 
son and heir could be acquired at a judicial sale, when 
he had not been made a party to the action. 

We have no fault to find with the cases cited by defend- 
ant, but they are not applicable to the facts in this case. 
Moreover, the prohibition in the federal Constitution of the 
impairment of the obligation of a contract applies to the 
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enactment of statutes, and not to a change of the decision 
of a court, even if one had been made. Hanford v. Davies, 
163 U. S. 278, 280; National Mutual Building & Loan 
Ass’n v. Brahan, 193 U. S. 685, 651. 

The second assignment is: “The judgment is contrary 
to law.” This assignment is too general for consideration ; 
but, since in the appellant’s brief it is treated of in con- 
nection with the question raised by the first assignment, 
what has been said with reference to the first assignment 
applies equally to both. 

The third assignment is: “The evidence is insufficient 
to sustain the finding and judgment of the court.” There 
is some evidence for plaintiff in addition to that taken 
in the former trials. It has been twice decided that the 
former evidence was sufficient. This is now the law of 
the case. With the additional evidence produced, it is 
ample to sustain the judgment. 

Assignments 4 and 5 are that the court erred in over- 
ruling the separate motions of the respective defendants 
for a new trial. These assignments are too general. In 
fact, no argument is made to support them, and, under the 
well-settled rules of this court, they cannot be considered. 
Washam v. Fink, 86 Neb. 180. ; 

We find no error in the judgment of the district court, 
which was evidently rendered in accordance with our pre- 
vious decisions and the settled law of the case. 

AFFIRMED. 


Barnes, Fawcett and Hamer, JJ., not sitting. 


Burst E. BODWELL, APPELLANT, V. JOHN R. WEBSTER 
ET AL., APPELLEES. 


Fitep SEPTEMBER 20, 1915. No. 18203. 


1, Master and Servant: “INDEPENDENT Contractor.” An “independent 
contractor” is one who, exercising an independent employment, 
contracts to do a piece of work according to his own methods, 
without being subject to the control of his employer except as to 
the result of the work. 
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: Retation. While the existence or the absence of the right 
of the employer to control the work is a usual test to determine 
whether the workman is a servant or an independent contractor, 
the right of the employer to discharge him, the absence of an 
independent occupation, and the mode of compensating him and 
his subordinates, may be factors indicating the true relation. 


: Ingury To EMPLOYEE: LIaBILiry. The mere fact of the 
nominal employment of a workman as an independent contractor 
will not relieve the master of liability for his torts, where he is 
in fact employed as a servant. 


“INDEPENDENT CONTRACTOR: QUESTION FoR JuRY. Where 
the relation between the owner of a building and a workman en- 
gaged to repair it is not evidenced wholly by a written instrument, 
but is affected by extrinsic facts and circumstances, from which 
different deductions may reasonably be drawn, whether the work- 
man was an independent contractor is a question for the jury. 


ApegaL from the district court for Douglas county: 
Grorcn A. Day, JuDGE. Reversed. 


Raymond M. Crossman and W. C. Fraser, for appellant. 
Greene, Breckenridge, Gurley & Woodrough, contra. 


Ross, J. 

Plaintiff brought this action to recover $3,000 for per- 
sonal injuries alleged to have been sustained by him while 
assisting in the repair of an elevator in the Webster-Sun- 
derland building in Omaha. Defendants Webster and Sun- 
derland are the owners. It was alleged in the petition 
that defendant Samuel K. Hanford was superintendent 
and foreman in and about the building and as such had 
charge of repairs; that plaintiff was employed to assist 
in replacing a tiller cable in the elevator, it being neces- 
sary for him to go down into the elevator pit to loosen one 
end of the cable; that the injury to plaintiff was caused 
by the negligence of Hanford in failing to warn him of the 
dangers incident to the work; that plaintiff was an inex- 
perienced workman and not aware of the dangers; that 
Hanford negligently pulled the tiller cable while plaintiff 
was in the elevator pit and caused the elevator to descend 
upon him, causing injuries to his ankle, leg and back. In 
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their answer defendants Webster and Sunderland alleged 
that Hanford was an independent contractor, for whose 
torts they were not responsible. At the close of plaintiff’s 
testimony, they moved for a directed verdict in their favor, 
urging, among other grounds, that the defense mentioned 
was conclusively established. The motion was sustained. 
The trial proceeded against Hanford alone, and the jury 
rendered a verdict against him for $700. From the order 
dismissing the action as to Webster and Sunderland, plain- 
tiff has appealed. 

Was Hanford an independent contractor? The letter 
appointing him to his position says: “You are hereby ap- 
pointed superintendent of the office portion of the Webster- 
Sunderland building. We desire you to take charge of the 
employees, viz., the fireman, operator of the elevator, and 
janitor; also, desire you to take charge of any repairs or 
improvements required in the office portion of the build- 
ing. 

“Regarding repairs and improvements: Any small ex- 
penditures that will only require a few dollars we will 
leave to your judgment, but anything calling for an ex- 
penditure of say $10 or more, we would like to have you 
refer to us before incurring the expense. 

“Tt is our desire that the office part of the building shall 
be kept up in good shape, that the halls shall be kept neat 

-and clean, that no disorder shall be permitted, that the 
employees shall attend faithfully to their duties, and in 
general that the building shall be kept in as attractive 
condition as possible and entirely satisfactory to the ten- 
ants. * * #* 

“Regarding your compensation: I told you that we were 
paying 5 per cent. on the cost of all this matter. I find 
that I am in error, that George & Co. have not been charg- 
ing us 5 per cent. on the salaries of the employees or for 
sundry items for janitors’ supplies. They just charged us 
5 per cent. on the repairs. I, therefore, suggest, as a fair 
compensation to you, that we pay you as follows: For 
the work you have been heretofore doing, looking after the 
elevator, electric lights, etc., $10 per month. Supervision 
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of employees and repairs and improvements, 5 per cent. 
commission.” 

Hanford testified that he was an electrical contractor, 
having his office in the Webster-Sunderland building. 
After the receipt of the foregoing letter, November 4, 1910, 
he entered upon the discharge of his duties. He superin- 
tended the work of the foreman of the building, directing 
the elevator operator, the janitor, and the engineer. Such 
employees were hired and dischargd by him. In some in- 
stances he paid them twice a month by his personal check, 
afterward sending his bill to Webster and Sunderland, with 
5 per cent. added for commission; and at other times he 
sent them statements for salaries and repairs, and after- 
ward paid the claimants with funds received from his em- 
ployers. According to his own testimony, he did not con- 
sider that they were working for him, but were servants 
of Webster and Sunderland, though he had charge of them 
and directed their work. If their services were not to be 
compensated by the owners of the building, he would not 
have considered it his obligation to pay them. Work of 
repairing the elevator was within the scope of Hanford’s 
business as an electrical contractor. He could do the 
work himself or employ another electrician. In either 
case he would add 5 per cent. to the regular cost of the 
work for his commission. Plaintiff was an apprentice, and 
had been employed by Hanford in his electrical business 
for about nine months before the accident. He had also 
repaired the building in minor respects. He had been 
told by Hanford to look after the elevator and repair it, if 
necessary, when Hanford was not there. For work of this 
kind time slips were made out to the owners. Record of 
this work was kept separately from that done for Hanford. 
The cost of installing the cable on the day of plaintiff’s 
injury was $12.50, which included Hanford’s commission 
on the materials and labor used. This work was done with- 
out consultation with the owners. Hanford also testified 
that the owners had not directed the employment or dis. 
charge of servants. 
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An “independent contractor” has been defined to be “One 
who, exercising an independent employment, contracts to 
do a piece of work according to his own methods, and with- 
out being subject to the control of his employer except as 
to the result of the work.” 2 Words & Phrases (2d ed.) 
1035. It is said that the existence or the absence of the 
right to control the work is the usual test of the relation, 
though the actual exercise of control is not essential. - Cases 
in note to City of Richmond v. Sitterding, 101 Va. 354, 
65 L. R. A. 445, at page 453. There are, however, other 
factors which may indicate the true relation. An owner’s 
right to abandon or suspend work or to discharge the work- 
man at pleasure may indicate dependency. Cockran v. 
Rice, 26 S. Dak. 398, Am. Ann. Cas. 1913B, 570, and note. 
Text-writers say: “If he never serves more than one per- 
son, there is usually a presumption that he has no inde- 
pendent occupation; but this presumption is not conclu- 
sive.’ Shearman and Redfield, Negligence (6th ed.) sec. 
164. ‘Whether he works as contractor or as servant is a 
question of mingled law and fact, which it is scarcely pos- 
sible to decide by any fixed rule which will accurately goy- 
ern those cases where the one occupation borders closely 
upon the other.’ Shearman and Redfield, Negligence (6th 
ed.) sec. 165. 

In Brackett v. Lubke, 4 Allen (Mass.) 188, Bigelow, 
C. J., said: 

“The distinction on which all the cases turn is this: If 
the person employed to do the work carries on an independ- 
ent employment, and acts in pursuance of a contract with 
his employer by which he has agreed to do the work on cer- 
tain specified terms, in a particular manner and for a stip- 
ulated price, then the employer is not liable. The rela- 
tion of master and servant does not subsist between the 
parties, but only that of contractor and contractee. The 
power of directing and controlling the work is parted with 
by the employer, and given to the contractor. But on the 
other hand, if work is done under a general employment, 
and is to be performed for a reasonable compensation or 
for a stipulated price, the employer remains liable, because 
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he retains the right and power of directing and controlling 
the time and manner of executing the work, or of refrain- 
ing from doing it, if he deems it necessary or expedient.” 

One of the elements of the definition is an independent 
business or occupation, as distinguished from the depend- 
ent character of the service of an employee. Failure of the 
employer to select personally the employees or to direct 
the manner of performing the services does not necessarily 
indicate that the superintendent is an independent con- 
tractor. It was said in Knicely v. West Virginia M. R. 
Co., 64 W. Va. 278,17 L. R. A. n. 8, 370: 

“Nor is the manner in which the compensation is to be de- 
termined conclusive. If payment is made ‘by the job’ it is 
evidence of an independent contract, but only a circum- 
stance. * * * How many conceivable instances of em- 
ployment in which compensation is determined by the 
amount of work done instead of by the time employed, are 
there? Hundreds of thousands of ‘piece workers’ in facto- 
ries, coal miners, paid by the bushel, railway engineers, 
paid according to mileage, and thousands of others. If that 
made an employee an independent contractor, it would be 
possible for employers to farm out all their work and with 
it their liability, by a very simple operation. Nor is it 
more than a mere circumstance, having more or less pro- 
bative force, that the general employer has not, or has dele- 
gated, the power to hire and discharge the men.” 

It is the actual relation, and not the form, that con- 
trols. It was said in Dibert v. Giebisch, 144 Pac. (Or.) 
1184: “The law with respect to the negligence of an in- 
dependent contractor is formed upon the principle that one 
person should not be compelled to answer for the fault 
or neglect of another over whom he has no control. In 
actions to recover damages for injuries caused by the al- 
leged negligence of the master, where the defense is that 
the carelessness was that of an independent contractor, a 
court will not hesitate carefully to scrutinize the substance 
of the contract and all the attending circumstances in 
order to determine tle actual relation which the alleged 
master sustained to the person employed. The mere fact 


670 : NEBRASKA REPORTS. [Von. 98 
Bodwell v. Webster. 


of nominal employment by an independent contractor will 
not relieve the master of liability where the servant is in 
fact in his employ. Nelson v. American Cement Plaster 
Co., 84 Kan. 797.” 

As supervisor of employees of the building and of the 
making of repairs, it cannot be said, as a matter of law, 
that Hanford was an independent contractor. His own 
testimony shows that, while he paid the employees, he did so 
only nominally; that, in fact, he hired and discharged them, 
but only as would any employee having such authority. 
It may be inferred that his relation with the owners of 
the building could be terminated at their pleasure. In 
looking after the elevator and electric lights, as shown by 
his letter of appointment, Hanford was merely continuing 
his previous service, for which he was paid $10 a month. 
As supervisor it may be said that he was not acting “in 
the pursuit of an independent business.” The relation 
existing between defendants and Hanford is not evidenced 
wholly by the written instrument. It is affected by extrin- 
sic facts and circumstances from which different deduc- 
tions may reasonably be drawn. Under these conditions, 
whether Hanford was an independent contractor was a 
question for the jury. Cases cited in note to City of Rich- 
mond v. Sitterding, 101 Va. 354, 65 L. R. A. 445, at page 
508. 

In this view of the law and the evidence, the peremptory 
instruction was erroneous. The judgment of the trial court 
is therefore reversed and the cause remanded for further 
proceedings. 

REVERSED. 

HAMER, J., not sitting. 
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LEONARD M. TRABERT ET AL., APPELLEES, V. BURDETTE 
BOYES, APPELLANT. 


Firep SepremsBrr 20, 1915. No. 18204. 


1. Waters: OveRFrow: Damaces: SpEcIAL BENEFITS. Where a por- 
tion of a farm has been overflowed by the construction of a dam 
under a right obtained from the state, special benefits may be 
set off against incidental damages shown to have accrued to the 
residue of the tract. 


: And, in such a case, a valuable 
ice privilege which accrues to the owner of the residue of the tract, 
as a result of the construction of such dam, constitutes a special 
benefit. 


APPEAL from the district court for Seward county: 
Grorcp F. Corcoran, JupGr. Reversed. 


T. L. Norval and J. J. Thomas, for appellant. 
B. F. Good and Ed. P. Smith, contra. 


Fawcett, J. 

Appellant, who will be designated herein as defendant, 
obtained from the state of Nebraska the right to construct 
and maintain a dam across the Blue river, in Seward coun- 
ty, on his own land, just below certain contiguous land of 
plaintiffs, and to appropriate the waters of said stream for 
power purposes. The construction of the dam caused the 
waters of the river to overflow the land of plaintiffs, On 
March 20, 1911, defendant filed in the county court of 
Seward county a petition for the appointment of apprais- 
ers to assess plaintiffs’ damages. Proceedings were duly 
had and an appraisement made, from which plaintiffs pros- 
ecuted an appeal to the district court for Seward county, 
where a trial was had to a jury. A verdict was returned 
assessing plaintiff’s damages at $2,052, upon which judg- 
ment was rendered, and defendant appeals. 

Defendant assigns six separate grounds of error. The 
first three and the sixth will not be discussed, as we do 
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not think the matters therein complained of could in any 
manner have prejudiced the defendant. The record shows 
that prior to the construction of the dam the unobstructed 
flow of the stream was such that ice in merchantable quan- 
tities did not form on plaintiffs’ land. The construction 
of the dam overflowed the land of plaintiffs to such an ex- 
tent as to create a millpond covering a number of acres. 
As to the land entirely taken no complaint is made. The 
controversy is as to the measure of damages for the land 
not actually taken. 

The fourth and fifth assignments are: “(4) Where a 
portion of a farm has been taken under eminent domain, 
special benefits may be set off against incidental damages 
shown to have accrued to the residue of the tract. (5) A 
valuable ice privilege accrued to appellees by the construc- 
tion of the dam, which did not exist before the appropria- 
tion. The right to take ice is appurtenant to the owner- 
ship of the bed of the river, which remains in appellees; 
and such privilege constituted a special benefit, proper to 
be considered in determining depreciation of the land not 
taken.” 

That the law is as stated in these two assignments is too 
well settled to require citation of authorities. Upon the 
trial below defendant attempted to prove by the witness 
Ashton that the pond created by the dam was a special 
benefit to plaintiffs by reason of the fact that from year 
to year the ice which formed on the pond was of great 
value to plaintiffs. .The witness, upon being specifically 
interrogated, testified that he had knowledge of the use and 
benefits which plaintiffs would derive by reason of the 
construction of the dam. He was not cross-examined as 
to the extent of his knowledge. His competency to testify 
was therefore sufficiently established. Defendant then of- 
fered to prove by the witness the value of the ice privi- 
lege. This offer was repeated in a number of different 
forms. The offers were objected to, on the ground that no 
sufficient foundation had been laid; that proof of special 
benefits is incompetent in a condemnation proceeding and 
not a proper measure of damages, the true measure of dam- 
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ages being the difference between the fair market value 
of the property immediately before and immediately after 
the condemnation proceedings; that the offer related to a 
situation that might arise subsequent to the construction 
of the dam and long after the right to condemn had been 
obtained; that plaintiffs are not engaged in the ice busi- 
ness, are unfamiliar with it, and are not obliged to have 
such benefits thrust upon them; and that the testimony 
offered is incompetent, irrelevant and immaterial. These 
objections were all sustained. By the construction of the 
dam and the overflow of a portion of plaintiffs’ land, de- 
fendant, if the testimony sought to be introduced by tlhe 
witness be true, had created an appurtenance to plain- 
tiffs’ land which was worth $500 a year. This appurte 
nance to the adjoining land was created by the same act 
of defendant which took the other portion of the land. It 
was a Special benefit to plaintiffs which defendant had a 
right to offset against any damage he had caused to that 
portion of plaintiffs’ land not taken. Plaintiffs would not 
be required to engage in the ice business in order to ob- 
tain these special benefits. They were the owners of any 
ice privilege caused by the construction of the dam, and 
if that privilege had a market value, as a privilege, which 
could be sold or leased to others, or if plaintiffs themselves 
used the privilege thus created, in either case the value of 
the privilege would be a proper offset against the dam- 
ages to the adjoining land. In so far as defendant was 
denied the right to offer proof upon this point, the court 
erred. , 
Plaintiffs further attempt to justify the action of the 
court by assailing the probable fairness of Mr. Ashton as 
a witness, on the ground that he is an interested party, and 
for other reasons urged. These matters would not justify 
the exclusion of the testimony of the witness. His fair- 
ness and credibility were for the determination of the jury. 
If he was a man of the character indicated, counsel for 
plaintiffs could doubtless have shown it on cross-examina- 
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tion, or, failing in that, have impeached the witness by 
other testimony. 

It is next contended that the issue of special benefits 
was submitted to the jury; that there was, in fact, “some 
evidence” admitted by the court on that issue. The evi- 
dence referred to is the testimony of plaintiff Leonard 
Trabert. We think the fact that Mr. Trabert was per- 
mitted to testify upon this point is an aggravation rather 
than a mitigation of the error. Defendant could not be 
bound by this testimony of plaintiff when he attempted in 
a proper manner to refute it by other testimony. 

In support of the fourth assignment defendant cites Fre- 
mont, H. &é M. V. R. Co. v. Whalen, 11 Neb. 585, the sec- 
ond paragraph of the syllabus of which holds: “Special 
benefits may go to reduce the damages to what remains of 
the land, but cannot be set off against the value of the part 
taken.” This is still the rule in this court. In support of 
assignment No. 5, defendant cites Hidemiller Ice Co. v. 
Guthrie, 42 Neb. 238, and numerous authorities from other 
states, all of which sustain the rule for which he contends. 

For the reasons above given, the judgment of the dis- 
trict court is reversed and the cause remanded for fur- 
ther proceedings in harmony herewith. 

REVERSED. 

Hamer, J., not sitting. 


JOHN J. COLE, APPELLANT, V. JOHN D. COLE ET AL., 
APPELLEES. 


Frrzep SEPTEMBER 20, 1915. No. 18244. 


1. Public Lands: Homestean Entry: Drvisr. Where a homestead 
entryman dies, testate, prior to having completed the residence 
required to entitle him to obtain a patent to the land entered 
upon, leaving no widow, or minor children entitled to claim under 
section 2292, Rev. St. U. S., his devisee succeeds to his rights as 
entryman, and, upon completion of the fulfilment of the require- 
ments of the homestead act, becomes the owner of such land and 
entitled to the patent therefor. 
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: : QuieTIne TrrteE. And, in such case, the 
fact that when the devisee applies for a patent he fails to present 
the will of the decedent to the land department will not, in the 
absence of a plea and proof of facts constituting an estoppel, 
defeat his right to have his title quieted in the proper local court. 


APPEAL from the district court for Logan county: 
HANSON M. GRiMes, Juper. Reversed with directions. 


Mahoney & Kennedy and Yale C. Holland, for appellant. 
R. S. Norval, contra. 


Fawcett, J. 

On July 3, 1907, Eleazer Cole filed a homestead entry 
on government land in Logan county. On July 22, 1907, 
the answer of defendants alleges: “Said Eleazer Cole 
made and published his last will and testament, which was 
thereafter duly admitted to probate, in the county court 
of Logan county, Nebraska, and that, by the terms of said 
will, said Eleazer Cole bequeathed to the plaintiff, John 
J. Cole, all of the estate, both real and personal, of which 
he might die seized, at his decease.” On June 20, 1908, 
he died. After his death John went upon the land and 
continued the residence thereon, initiated by his father, 
for the length of time, and made the improvements neces- 
sary to obtain a patent. He then made final proof and ob- 
tained a patent running to “The Heirs of Eleazer Cole.” 
In making this application, he did not present the will to 
the United States land department, nor call the attention 
of the officials of the department to the fact that his father 
had left a will. The patent was issued May 16,1912. On 
October 21, 1912, he commenced this suit to quiet title, 
making his sister and the children of a deceased brother 
parties defendant. He bases his claim on section 2291, 
Rev. St. U. S., which provides that after the expiration of 
five years from the date of entry, “if at the expiration of 
such time, or at any time within two years thereafter, the 
person making such entry; or if he be dead, his widow; or 
in case of her death, his heirs or devisee,” may prove up 
and obtain title. The district court found that plaintiff 
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was not entitled to the relief sought, found that plaintiff 
and defendants were the heirs of Eleazer Cole, and are the 
owners of the land in the proportions of one-third to plain- 
tiff, a son of Eleazer Cole, one-third to the defendant Mar- 
tha Jane Wolff, a daughter, and the other third in equal 
parts to the other four defendants, who are the children of 
William P. Cole, a deceased son. From this decree plain- 
tiff appeals. 

The controlling question in the case is whether, under 
the section of the Revised Statutes of the United States, 
above cited, and under the facts in this case, Eleazer Cole 
had the power by will to devise his interest in the land in 
controversy, or his right to such land as an entryman, to 
the plaintiff to the exclusion of his daughter and grand- 
children. It is argued in the brief of counsel for defend- 
auts that the will was admitted to probate by the county 
court without notice to the heirs of the decedent or a 
waiver of such notice by them. We do not think defend- 
ants are in a position to urge this point, as the quotation 
from the answer above set out shows an admission that 
the will was “duly admitted to probate.” Without that 
admission the point would have to fail, for the reason 
that there is no evidence in the record that the heirs of 
the decedent were not all present at the time the will was 
probated, and consenting thereto. 

In this condition of the record, we shall only consider 
the one point, viz.: Did Eleazer Cole have a devisable 
interest in the land, or in his entry thereof which he could 
pass by will? It is argued by defendants that the per- 
sons named in section 2291, Rev. St. U. S., as the ones 
who may complete the residence of an entryman who dies 
before he is entitled to a patent, do not take the property 
by descent; that they are entitled in their own right to 
complete the entry and receive a patent; that the statute 
vests in them, where there is no widow, upon their compli- 
ance with the prescribed regulations, all the rights to per- 
fect and complete the entry and obtain a patent which the 
original entryman might have had if he had lived; that 
they become the donees or grantees of the government. If 
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section 2291 designated the widow and heirs only as the 
ones to whom the right to perfect and complete the entry 
and obtain a patent is given, as is the case under the Tim- 
ber Culture Act (20 U. S. St. at Large, ch. 190, p. 114) 
and the Oregon Donation Act (9 U. S. St. at Large, ch. 76, 
p. 496), upon which some of the cases cited by defend- 
ants are based, the contention of defendants would be 
sound, but in the homestead act, and in that act only, the 
entryman’s devisees are placed upon the same footing with 
his heirs. Note the language of the act: “or, if he be dead, 
his widow, or, in case of her death, his heirs or devisee.” 
Rey. St. U. S. sec. 2291. The rule as to the binding force 
of decisions of the United States land department is well 
stated in the fourth paragraph of the syllabus, in Ross v. 
Wright, 29 Okla. 186, as follows: “While a decision of the 
land department on matters of law are not binding on 
the courts, they should not be annulled unless they are 
clearly erroneous.” An examination of the decisions of the 
department of the interior and general land office, in cases 
relating to the public lands, shows clearly how the officers 
of the general government, in whom is vested the power 
to pass upon homestead entries and proofs of residence 
and to issue patents, construe section 2291: “The devisee 
of a homestead claimant is entitled to all the privileges 
that would descend to the heirs.” In the case of H. CO. 
Dodge, 1 Land Dec. 47. “In the event of a homesteader’s 
death, final proof may be submitted by any one of the 
devisees, and, if such proof is found satisfactory, the certifi- 
cate should issue in the name of the devisees of the said 
homesteader generally.” Brown v. Hughes’ Devisees, 17 
Land Dec. 156. “Where an instrument purporting to be 
the last will and testament of a deceased homestead entry- 
man is duly admitted to probate ‘in the proper court, it 
will be recognized by the department as legally estab- 
lished.” Eberhardt v. Heirs of Selich, 33 Land Dee. 342. 
In that case the entryman died about a year and a half 
after making his entry. He left a will devising all his 
property, and especially his interest in his homestead, to 
the Evangelical Lutheran Church. After a very full dis- 
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cussion the right of the church as devisee was sustained. 
In the case of Ellen S. Hustance, 40 Land Dec. 628, it is 
held: “Upon the death of a homestead entryman prior to 
the submission of final proof, leaving no widow, or minor 
children entitled to claim under section 2292, Rev. St., 
patent upon proof subsequently submitted will issue to his 
heirs generally, unless it appear from the record, prior to 
the issuance of patent, that the entryman made a will pur- 
porting to devise his interest in the entry, in which event 
patent will issue to his heirs or devisees, leaving it to the 
local courts to determine who the heirs are and what their 
interests may be. 

“Where the land department upon the showing in the 
record then before it properly issued a patent to the heirs 
of a deceased entryman, and it subsequently developed that 
the entryman had left a will devising the entry, it will not 
accept a surrender of the patent accompanied by a deed 
executed by the devisee purporting to reconvey the land 
to the United States, and issue a new patent to the devisee 
of the entryman, but will leave it to the local courts to 
determine who under the patent already issued is entitled 
to the land.” ; 

As a reason why the department would not accept a 
surrender of the patent accompanied by a deed, reconvey- 
ing the land to the United States, and issue a new patent 
to the devisee of the entryman, the opinion states (p. 
630): “It is clear, therefore, that the department would 
have no authority to cancel the patent upon the present 
showing, and it would decline to cancel it upon any show- 
ing, as such action would involve an adjudication and 
finding as to who the heirs are, which the department de- 
clines to undertake. It would still be necessary, even if the 
old patent were canceled and a new one issued to the heirs 
or devisees, to resort to court procedure for determination 
as to the proper claimant or claimants under the patent 
and their respective interests. It is suggested that the 
proper procedure for the petitioner is, in case she claims 
to be the sole and only proper claimant of the land in- 
volved, to file a bill in equity in the proper local court to 
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have the title declared vested in her.” This is precisely 
what plaintiff has done in the present suit. 

Hays v. Wyatt, 19 Idaho, 544, is cited and copiously 
quoted from in plaintiff’s brief. Defendants contend that 
the case is not an authority against them, for the reason 
that at the time of the entryman’s death, in that case, he 
had completed his term of residence on the land and had 
given notice of the time when he would make his final 
proof, and that all that remained for him to do was to 
present his final proof when he would be entitled to a 
patent; that the right to a patent had therefore vested, 
and that under such circumstances it might be conceded 
that the entryman had a devisable interest. There is force 
in this construction of the cited case, but we are unable to 
agree with counsel’s contention that those facts necessarily 
change the rule. The conditions with which the entryman 
was required to comply before he could obtain a patent 
had not all been complied with at the time he died. One 
of the conditions to obtaining a patent, which was just as 
essential as every other condition, was that he would pre- 
sent his final proof. Until that proof was presented no 
patent would ever issue, and, regardless of the fact that 
he may have lived upon the land the length of time re- 
quired to entitle him to make final proof, if he failed to 
make such proof within two years thereafter, all his rights 
as an entryman would lapse. The title was still in the gov- 
ernment. The right to demand a patent did not yet exist 
and would never exist until he made his final proof. He 
therefore had no more right to then devise the land than 
he would have had at any time prior thereto. The only 
thing which he could then devise would be his interest 
in the entry, or, stated another way, the rights which he had 
acquired as an entryman. If he could do that after full 
‘residence, but prior to final compliance with the statute, 
it seems to us he could do it at any time after filing his 
entry and entering upon the land. The reasoning of the 
court in the Hays case is so applicable here that we feel dis- 
posed to quote it more extendedly than is perhaps neces- 
sary. On page 552 it is said: 
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“The devisee is a person specially nominated by the dece- 
dent in his will to take his estate. He, as special nomi- 
nee, takes precedence over the heirs, who only take the 
estate in the absence of a devise. However, appellant con- 
tends that the right to devise property under the provi- 
sions of said sections of the statute is limited to cases in 
-Which there are no heirs. We find no such limitation in 
the statute. There being no minor children, said section 
2291 gives a priority in favor of the widow over the heirs 
or devisees, and section 2292 gives a priority in favor of 
infant children, and, in construing those two sections to- 
gether, the supreme court of the United States held in Ber-. 
ier v. Bernier, 147 U. S. 242, that the homestead would 
descend equally to minor and adult children. In that case 
there were five minors and five adults and no widow or 
devisee. Taking the provisions of the two sections as they 
Stand, under that decision, they recognize the rights ac- 
cruing.to a homestead in the following manner: First, 
to the widow, if there be one; second, to the minor chil- 
dren, and, if the children are partly minors and partly 
adults, then in equal shares to each without regard to mi- 
nority ; third, to the devisee, if there be one; fourth, to the 
heirs.” 

The court then considers Chapman v. Price, 32 Kan. 
446, relied upon by appellants in that case and by de- 
fendants in this, and clearly shows the distinction between 
that case and the case at bar. Further considering section 
2291, it is said (p. 557): 

“It further provided that, in case the entryman should 
leave no widow surviving him, the homestead should go 
to his ‘heirs or devisee.’ This left the matter entirely at 
the option of the entryman, in case he left no widow sur- 
viving him, as to whether he would leave his homestead to 
his heirs or his devisee. In other words, he could devise 
the homestead and thereby cut off the heirs. Congress, 
therefore, thought it necessary to add section 2292, and 
thereby prevent the entryman from devising the homestead 
away from the minor heirs in case he left. no widow. But 
congress said nothing in this section about protecting heirs 
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who are over the age of 21 years. It therefore seems clear 
to us that congress intended, in case of the death of the 
homesteader, to first protect the widow, who would be the 
remaining head of the family and would be responsible 
for the protection and maintenance of the minor children; 
that, in case he left no widow surviving him, the homestead 
should then be left to those who would be dependent upon 
the patrimony for their protection and education. Con- 
gress was clearly not legislating by either section 2291 
or section 2292 for the specific protection of heirs who 
had attained their majority—those who had arrived at 
their maturity and were therefore supposed in law to be 
able and capable of earning their own livelihood and tak- 
ing care of themselves. After reaching that age, they would 
be in a position to take homesteads for themselves. So it 
appears to us that congress intended to leave it to the 
option and pleasure of the homesteader either to leave his 
homestead to his adult heirs without making any will, or, 
if he preferred to devise the homestead to some one else, 
he might do so, and thereby cut off the adult heirs.” 

Cooper v. Wilder, 111 Cal. 191, and Walker v. Ehresmun, 
79 Neb. 775, upon which the trial court evidently relied, 
were both cases under the Timber Culture Act, and Hall 
v. Russell, 101 U. S. 503, was under the Oregon Donation 
Act, in neither of which are devisees named in the class of 
persons who may succeed to the entryman’s rights. Those 
cases were properly decided, but they are not authority 
here. 

After a careful consideration of the question, we hold 
that, under section 2291, Eleazer Cole had full power to 
devise his interest in the homestead to plaintiff, and thus 
designate him as the one who should succeed to his righis 
as entryman and complete the fulfilment of the require- 
ments of the homestead act and obtain the title and sub- 
sequent ownership of the land in controversy. The fact 
that when he applied for a patent he did not present the 
will to the land department cannot, in the absence of a 
plea and proof of facts constituting an estoppel, defeat 
his right to have his title quieted in the proper local court. 
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In thus holding, we feel that we are not only properly 
construing the homestead act, but that we are doing equity 
in this case. The stipulation of the parties shows that all 
were of full age at the date of the death of Eleazer Cole, 
and the undisputed testimony of plaintiff shows that his 
father, at the time of his death, was 82 years of age; that 
he had lived with plaintiff for ten years prior to his death; 
that during that time plaintiff contributed to his father’s 
support, and that none of the defendants had so contrib- 
uted; that none of the defendants lived upon the home- 
stead after the father’s death; that none of them even knew 
at that time that he had taken up this homestead; and that 
the first intimation he ever had that defendants claimed 
any interest in the land was when he brought this suit to 
quiet title. 

For the reasons above given, the judgment of the district 
court is reversed and the cause remanded, with directions 
to enter a decree in favor of plaintiff, in accordance with 
the prayer of his petition. 

REVERSED. 

Hamer, J., not sitting, 


Mary C. LEGAN, APPELLANT, V. FRANK SMITH, APPELLEE. 


Firep Sepremser 20, 1915. No. 18002. 


OPINION on motion for rehearing of case reported, ante, 
p. 7. Former opinion modified. 


SEDGWICK, J. 

In our former opinion, ante, p. 7, it was held that the 
trial court was in error in sustaining the special appear- 
ance of the defendant, Frank Smith, and dismissing the ac- 
tion. This was upon the ground that he had made a gen- 
eral appearance in the case, and we are satisfied with that 
conclusion. 

The record shows that Mrs. Milbourn admitted in her 
answer as garnishee that on a former occasion she had 
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testified that the legacy to Frank would be sent to him as 
soon as the case was settled. The evidence, some of which 
is quoted in our former opinion, shows beyond question 
that there had been negotiations between Frank and the 
other heirs which amounted to a waiver of any formal 
demand on Frank’s part, and an understanding between 
them that he was entitled to the legacy under the will. The 
affidavit filed with the original petition sets out a copy of 
that portion of the will which gives Frank $3,500 and 
makes it a lien upon the land. The prayer of the petition 
itself does not ask for an equitable lien upon the land, 
but the affidavit and motion filed therewith ask for an 
attachment of Frank’s interests, and the trial court would 
have allowed new parties and an amendment of the prayer 
of the petition, if it had been requested, so that a court 
of equity would have taken jurisdiction of the land itself 
for the purpose of enforcing the rights of the plaintiff. 
“Legacies may be attached in the hands of: the devisee, 
for the legatee’s debt, if they are charged upon real estate; 
but mere personal legacies cannot be attached.” Wood- 
ward’s Hazecutors v. Woodward, 4 Halst. (N. J.) 115, 17 
Am. Dec. 462. The plaintiff gave bond upon appeal to 
this court, which was duly approved. The bond does not 
contain the conditions necessary to retain the lien of the 
attachment in ordinary cases. But the order dissolving 
the attachment is a final order, and may be reversed by the 
court upon appeal, although the bond is not given. Adams 
County Bank v. Morgan, 26 Neb. 148. The record shows 
that the defendant, Frank Smith, was a nonresident of 
the state, which is a sufficient ground for attachment. 
The merits of the plaintiff’s claim against the defend- 
ant, Frank Smith, are not determined. The trial court 
will allow amendments of the petition, if desired, making 
all of the devisees parties, and investigate the plaintiff’s 
claim carefully, and, if plaintiff’s claim is established, it 
will be made a lien upon the interest of Frank Smith in 
the land devised to Mrs. Milbourn and Arthur H. Smith. 
As above modified, our former decision is adhered to. 
FORMER OPINION MODIFIED. 
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Roser, J., dissents. 
HAMER, J., not sitting. 


Lerron, J., concurring, but dissenting as to directions. 


This is purely an action at law to recover a money judg- 
ment, with ancillary proceedings in garnishment. The 
garnishees were discharged and the order discharging them 
was not superseded under section 7776 Rev. St. 1913. In 
this state of the case any property of Smith’s in the hands 
of the garnishees was released from the custody of the law 
and the court lost power to direct the district court as 
to its disposition. 

The directions in the former judgment of this court that 
the garnishees be required to appear and make further an- 
swer should be eliminated. In other respects it should be 
adhered to without modification. 


MADISON NATIONAL BANK, APPELLEB, V. Morris Gross, 
APPELLANT. 


FILED SEPTEMBER 20, 1915. No. 18178. 


1. Banks and Banking: AcTion For INTEREST ON SprcraAL Deposit: Dr- 
FENSE. In an action against a bank to recover interest on a 
special deposit upon an alleged contract of the bank to pay such 
interest, it is immaterial as a defense on the part of the bank that 
the deposit was made pursuant to a stipulation by the depositor 
with other parties to maintain such deposit. 


2. Appeal: IMMATERIAL EvipENcE. It is not reversible error on the 
part of the trial court to refuse to allow any rebuttal of imma- 
terial evidence. The remedy against such immaterial evidence is 
a motion to strike it out of the record. 


: TRIAL TO CourT: Frypines or Fact. In a law action tried 
by the court, the findings of fact have the same force and effect 
as the findings of a jury, and will not be reversed, if supported by 
substantially conflicting evidence, unless clearly wrong. 


: SuUFFIclENCY or Evipence. The evidence in this case, in- 
dicated in the opinion, is not such as to require us to say thar 
the findings of the trial court are clearly wrong. 
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APPEAL from the district court for Madison county: 
ANSON A. WELCH, JupGE. Affirmed. 


G. W. Shields & Sons, for appellant. 
Willis E. Reed, contra. 


SEDGWICK, J. 

The plaintiff began this action against the defendant in 
the district court for Madison county upon two promissory 
notes. The defendant answered admitting the notes, and 
alleged: That he, “on the 2d day-of October, 1905, and 
for many years prior thereto, had large amounts of money 
upon deposit and subject to check in the Madison State 
Bank; that on and prior to the said 2d day of October, 
1905, there was pending against this defendant, in the 
United States circuit court, for the district court of Ne- © 
braska, a certain lawsuit, wherein it appeared that this 
defendant might have to pay from $6,000 to $8,000, by 
virtue of a judgment in said court in said cause, in a few 
years thereafter; that for the purpose of meeting said 
judgment when it did come, and for the purpose of being 
sure that he would have the cash to satisfy the same when 
it was rendered, he desired to put $6,000 or $7,000 upon 
deposit, drawing the legal rate of interest, and he went to 
said Madison State Bank, with which bank he was then 
doing business, and stated his wishes and purposes with 
reference to said money to the officers of said bank. He 
offered to make a special deposit therein, which would not 
be drawn out for three or four years; that then and there 
he was informed that said bank would receive such de- 
posit upon a special book and pay interest thereon, at the 
legal rate of interest; that then and there this defendant 
deposited with the said Madison State Bank the sum of 
$3,282, and on the 5th day of March, 1906, deposited with 
the said bank in said special account the sum of $171.60; 
then on the 17th day of November, 1906, this defendant. 
deposited further in said special account the sum of $3,200, 
his total deposit being $6,653.60; that on or about the 7th 
day of January, 1911, a judgment was entered in said 
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cause against this defendant, and it became necessary for 
him to get his money at said bank for the purpose of pay- 
ing the same upon said judgment. The defendant then 
and there went to said bank and asked for his deposits, 
‘ with interest thereon at the legal rate of interest, and said 
bank refused to pay the same, but consented to pay the 
principal, without interest; that at said time it was abso- 
lutely necessary, to save a levy upon his property, for this 
defendant to have said money, so he gave a check upon 
said special account for the amount of the principal, with- 
out interest; that there was due upon said special account 
the sum of $1,928.97, which said defendant demanded of 
the said Madison State Bank, but that no part thereof has 
been paid, whereby the said plaintiff became, was, and is, 
indebted to the said defendant in the sum of $200, over 
and above the amount due upon said notes sued upon 
herein, together with interest thereon at the rate of 7 per 
cent. per annum, from the said 7th day of January, 1911.” 

The defendant asked judgment against the plaintiff for 
his $200 and interest. The plaintiff replied, admitting the 
deposit in a special account as alleged, but denying the 
agreement to pay interest thereon. The cause was tried by 
the court without a jury. The court found against the de- 
fendant on his set-off, and entered a judgment for the 
plaintiff for the amount of the notes sued upon, and the 
defendant has appealed. 

The defendant then had an account in the Madison State 
Bank, which was afterwards reorganized as the Madison 
National Bank, and was continually borrowing money of 
the bank upon his promissory notes. He was also in liti- 
gation with his brothers in the federal court, and expected 
to be required to pay as the result of that litigation $6,000 
or $8,000. He testified that the bank was familiar with his 
business and knew his situation, and that he told the cash- 
ier: “You know this is hanging over my head—that judg- 
ment—-I don’t know how it may come out; you can’t tell 
how about it will go. I have got the money. I don’t know 
how to invest it to bring money. I am a farmer; I can 
raise stock, but I don’t know anything about the banking 
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business. Mr. Taylor went to work and fixed that for me.” 
The cashier gave him another deposit book marked “Mor- 
ris Gross, Special,’ and the defendant transferred 
$2,856.40 from his personal account to this special account, 
and afterwards paid more money into this special account. 
The question is whether he has proved that he is entitled 
to interest on this special account. 

There is some evidence which is claimed tends to show 
that this special account was a fund in some manner un- 
der the control of the federal court, but this does not seem 
to be material. If this defendant provided the fund, and 
the bank contracted to pay interest thereon, the payment 
of such interest would clearly have benefited the defend- 
ant only, and it would seem that the bank would be bound 
by its contract with defendant to pay interest on the spe- 
cial deposit. It is therefore immaterial that the court first 
allowed plaintiff’s evidence in regard to the control of this 
fund by the federal court, and afterwards, when it ap- 
peared that such evidence was immaterial, refused to allow 
the defendant to rebut the testimony. This is a law action 
tried to the court, and the findings of the court have the 
same force and effect as findings by a jury. They will 
not be set aside by this court for a mere difference of opin- 
ion as to the weight of the evidence, especially when the 
evidence is taken orally in the presence of the trial court. 
If the evidence is substantially conflicting, the judgment 
will not be reversed, unless clearly wrong. 

The question is: Does the evidence so clearly prove that 
the bank agreed to pay interest on this open special de- 
posit account that the findings of the trial court must be 
reversed as clearly wrong? The defendant was borrow- 
ing large sums of money at the bank from time to time 
while this money was on deposit. It seemed to him just 
that the high rate of interest he was paying to maintain 
this deposit should be partially, at least, offset by allow- 
ing interest on the deposit. He may have supposed that 
interest would be allowed. He testifies that his contract 
was made with Taylor, the cashier, and was afterwards 
confirmed by Mrs. Stuart, the president of the bank. He 
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is contradicted by both of these witnesses, who testify pos- 
itively that no such agreement was made. The defendant’s 
own testimony is not very clear and convincing. After he 
had testified as above quoted, he was questioned and an- 
swered as follows: “What did you say, if anything, to him 
about wishing to have this money earning interest? A. 
Yes. Q. What did you say? A. I said I wanted that 
money to earn money, to pay interest if I have to pay that 
judgment. Q. Is that all you stated to him about it at 
that time? A. Well, I says to him, ‘I don’t know how 
to go at this;’-I says, ‘I have an account in this book.’ Q. 
At that time you borrowed money frequently from the 
bank? A. Yes, sir. Q. Large sums of money? A. Yes, 
sir. Q. What, if anything, did you say to him about your 
borrowing money from the bank at different times after 
that? A. I asked him, ‘How you come to make out the 
account?’ I have the book; it was ‘Morris Gross, Special,’ 
and transfer from this to that, and straighten me out, if 
this money is going to draw me interest. He said— Q. 
Examine exhibit 2, and state what that is. A. This was 
money that was drawing the interest I— Q. That is not 
what I want you to tell. Is this the book he gave you at 
that time? A. Yes; that is the other book; he dug it up. 
Q. Is this the way he proposed to make it draw interest 
for you? A. Yes; ‘This is the way to do it,’ he says, ‘I 
will fix it for you; it will draw interest.’ He went to 
work and took up the credits in there and put them in here, 
and he said, ‘You will get your interest.’ ” 

The two notes sued upon were given January 7, 1911, 
for $1,000 each, and two days later the balance of the spe- 
cial account, $6,487.76, was withdrawn from the bank upon 
the personal check of defendant, signed “Morris Gross, 
Special.” At that time he demanded interest upon the 
special deposit, which was refused. As he was compelled 
to pay the judgment which had then been rendered against 
him in the federal court, he withdrew the principal of the 
deposit, without prejudice to his claim for interest there- 
on. There is nothing in this circumstance, nor in any 
other shown in the evidence, so far as we can see, that tends 
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to corroborate the defendant’s testimony, and certainly 
the evidence of contract to pay interest on this open ac- 
count is not such as to require us to say that the trial court 
is clearly wrong. 
The judgment of the district court is therefore 
AFFIRMED. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 


CARL SORENSEN, ADMINISTRATOR, APPELLEBR, V. SELDEN- 
Breck CONSTRUCTION COMPANY, APPELLANT. 


Fitep SErtEMBER 20, 1915. No. 18214. 


1. Master and Servant: INsuRy To SERVANT: Liaprtity. A construc- 
tion company which violates the law, and neglects the safeguards 
required in the keeping and use of inflammable coal oils, is guilty 
of negligence, and if such negligence is the proximate cause of 
injury to an employee, without contributory negligence on his 
part, the company will be Hable in damages. 


2. Negligence: Action ror DEATH: PRESUMPTION. “If a person is 
killed through the negligence of another, and there is no evidence 
as to negligence or due care on the part of the deceased, the law 
presumes that the deceased was exercising reasonable and ordi- 
nary care at the time of his injury with a view to his safety.” 
Albrecht v. Morris, 91 Neb. 442. But this presumption obtains 
only when there is no substantial evidence as to care or want 
of care on the part of the deceased. When there is such evidence, 
the presumption has no place in the case. 


: INSTRUCTIONS: PRESUMPTION. In such case, when 
the evidence is conflicting as to contributory negligence on the 
part of the deceased, an instruction that there is a presumption of 
due care on his part is erroneous. But if such instruction is 
that the presumption exists “in the absence of evidence to the con- 
trary,” and “until it is overthrown by a preponderance of the evi- 
dence,” and from all of the instructions it does not appear that 
the jury might have understood that the presumption might coun- 
terbalance evidence of negligence on the part of the deceased, the 
giving of such instruction will not be held prejudicial so as to 
require a reversal. 


98Neb.44 
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4. Damages. Under the evidence in this case, a verdict for $15,000 
is excessive, and plaintiff is required to remit $5,000 therefrom. 


AppgEaL from the district court for Douglas county: 
Len S. Estetiz, Jupen. Affirmed on condition. 


Greene, Breckenridge, Gurley € Woodrough, for appel- 
lant. 


H. 8. Daniel and John A. Moore, contra. 


SEDGWICK, J. 

The Selden-Breck Construction Company was engaged 
in constructing a concrete building in the city of Omaha, 
and, the weather being very cold, it was necessary to take 
precautions against freezing, and for that purpose fires 
were built in two sheetiron firepots, called salamanders. 
These firepots were about 20 inches in diameter and 30 
inches in height, and were placed four or five feet apart 
on a scaffold which was elevated above the concrete floor 
of the building. Samuel Larsen was in their employ, and 
assisted in building these fires. Soon afterwards, while 
he was standing between these two salamanders with the 
can of coal oil in his hand, there was an explosion, which 
covered him with the burning oil and caused his death. 
The plaintiff, as administrator of his estate, brings this 
action to recover damages, alleging that the death of the 
deceased was caused by the defendant’s negligence. In 
the district court he recovered a verdict and judgment for 
$15,000 damages, and the defendant has appealed. 

The following facts are admitted or well established by 
the evidence: Larsen was working under a foreman named 
Box. The material for building the fires was damp, and, as 
their custom had been, they used coal oil to saturate these 
materials before the fires were lighted. The defendant 
used both gasoline and kerosene in its business, and its 
custom was to keep two five-gallon cans of each in the 
building for use. The kerosene was ordinarily kept in 
two white cans, and the gasoline in two red cans. Shortly 
before this accident the defendant had ordered five gallons 
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of kerosene and the man who delivered the kerosene, not 
being able readily to find the kerosene can, and one of the 
gasoline cans being empty, put the kerosene in a gasoline 
can. He informed the foreman Box that he had done so, 
and on this occasion the foreman, intending to take the 
kerosene, which he knew had been put in the gasoline can, 
took a can of oil and gave it to the deceased, supposing 
it was kerosene, and instructed him to saturate the ma- 
terial for the fire with it. This the deceased did, and 
after the fire was lighted the deceased was standing with 
this can of oil between the two salamanders, as before 
stated, when the explosion occurred. 

There is evidence that it would be dangerous to hold an 
open can of gasoline so near these fires as this can was 
being held, since the fumes of the gasoline might escape, 
and, coming in contact with the flames, an explosion would 
be caused. The defendant was clearly guilty of negligence 
in keeping the gasoline and kerosene as it did, and if this 
negligence resulted in furnishing the deceased with gaso- 
line which he, without fault on his part, supposed to be 
kerosene, and the explosion was caused by the vapor of 
the gasoline escaping from the can, which could not hap- 
pen in the use of kerosene, the negligence of defendant 
was the proximate cause of the accident. 

The defendant insists that it was kerosene which was 
given the deceased, and that he was pouring the oil upon 
the lighted fire, which caused the explosion; that he had 
been expressly warned against putting kerosene upon 
lighted fires, and that the deceased’s own wilful negligence 
was the cause of the accident. We are satisfied that there 
is evidence in the record tending to support this conten- 
tion of the defendant, and there are but two questions 
for us to consider: First, whether the issue so formed was 
properly submitted to the jury; and, second, if so, whether 
the damages allowed are excessive. 

It will be seen that the plaintiff contends, and in order 
to recover must prove, that the oil given to the deceased 
by the foreman was gasoline, and that while the deceased 
was using it as he was directed by the foreman to do, and 
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as it would be safe to do with kerosene, the vapor of gaso- 
line escaped from the can and came in contact with the 
fire that had been lighted in the salamanders, which caused 
the explosion. The defendant denies this, and contends 
that it was kerosene, and not gasoline, which was given 
deceased, to use, and that the deceased was attempting to 
pour this oil upon the fire, which caused the explosion. Of 
course, the plaintiff has the burden of proof upon the issue 
so presented. The proof is not conclusive that the can 
handed to deceased by the foreman contained gasoline, nor 
that vapor escaping from the can was the cause of the 
explosion, rather than an attempt of the deceased to replen- 
ish the fire with oil. No witness saw the deceased at the 
instant of the explosion. We will not undertake to recite 
the evidence of the circumstances and conditions from 
which this controverted point must be determined. It is 
sufficient to say that the evidence was such as to require 
the court to submit the issue to the jury. The court prop- 
erly submitted the contention of the plaintiff, that the can 
contained gasoline, and that the vapor escaping from the 
can caused the explosion, and then instructed the jury: 
“The defendant having alleged that the deceased’s injuries 
and death were caused by his own negligence in pouring 
coal oil on a live fire, the burden of proof is upon the de- 
fendant to establish this allegation by a preponderance 
of the testimony. Now, this testimony need not come 
solely from the witnesses for the defendant; but if, from a 
preponderance of all the testimony, the defendant has es- 
tablished this allegation, then your verdict should be for 
the defendant.” Also: “There is a presumption, in the 
absence of evidence to the contrary, that the deceased ex- 
ercised due care and caution for his own safety, and, in 
considering the issue of- negligence of the deceased, you 
should give the plaintiff the benefit of this presumption, 
until it is overthrown by a preponderance of the evidence.” 

It is conceded that these instructions correctly state 
abstract propositions of law, but it is urged that, as stated, 
they are not applicable to the facts in this case, and were 
therefore misleading and prejudicial. It was not con- 
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tended that the defendant’s allegations as to the manner 
of causing the explosion were in the nature of a denial 
that the can contained gasoline, and that the explosion was 
caused by vapor of the oil escaping therefrom, and that 
therefore the burden would be upon plaintiff to prove by 
a preponderance of the evidence that the explosion was 
caused by vapor from gasoline in the can which had been 
furnished the deceased, and not otherwise. The case was 
tried by both parties, as stated by defendant in its brief, 
upon the issue “whether the deceased, Larsen, had poured 
oil on the live fire, which the undisputed evidence shows 
had been lighted in the salamanders. * * * There 
need be no dispute that the burden of proof was upon 
the defendant to establish by a preponderance of the evi- 
dence that the deceased did pour the oil on the live fire and 
thereby caused his death.” The defendant’s contention 
appears to be that it was prejudicial to defendant to fol- 
low the instruction which submitted that issue with the in- 
struction, above quoted, that the presumption is “that the 
deceased exercised due care and caution for his own 
safety.” 

It must be conceded that this instruction was unneces- 
sary in this case. It is only “in the absence of evidence 
to the contrary” that the presumption obtains, and, when 
the evidence is substantially conflicting upon that point, 
no such instruction as to presumption of care should be 
given. The supreme court of Missouri said: “There is no 
room for the presumption of due care in this case. Such 
presumption is a presumption of fact, and upon the ap- 
pearance of the facts in evidence the presumption takes 
flight, and no longer has a place in the case. Higgins v. 
St. L. & 8. R. Co., 197 Mo. 318; Tetwiler v. St. L., I. M. 
& 8. R. Co., 242 Mo. 178; Morton v. Heidorn, 135 Mo. 608, 
617, and cases therein cited. * * * This is a presumption 
indulged by the law ex necessitate. When the man is dead 
and there is no evidence as to his conduct at the time of 
the accident, the law, through the very necessity of the 
ease, indulges the presumption of due care. * * * When 
the facts themselves are in evidence, there is no place for 
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a presumption as to those facts. The presumption is only 
indulged in the absence of evidence as to the fact of due 
care. * * * Such proof of the facts is the matter to be 
weighed by the jury, and there should not be added in the 
scale a presumption of fact which has been displaced by the 
proof of the fact.” Burge v. Wabash R. Co., 244 Mo. 76, 
94. 

In Grimm v. Omaha Electric Light & Power Co., 79 Neb. 
387, 396, this court quoted the following from the opinion 
of Caldwell, J., in Northern P. R. Co. v. Spike, 121 Fed. 
44: “The presumption arising from this natural instinct 
of self-preservation stands in the place of positive evi- 
dence, and is sufficient to warrant a recovery, in the ab- 
sence of countervailing testimony. * * * Nor is this 
presumption applied only when no one witnesses the acci- 
dent. It has its application in all cases, and may be strong 
enough to overcome the testimony of any eye-witness. 
* * * This principle has been repeatedly affirmed and 
applied by the supreme court of the United States.” This 
statement of the federal court was afterwards repudiated 
by the same court. In Wabash R. Co. v. De Tar, 141 Fed. 
932, the court said: “As the presumption reflects only the 
ordinary or usual conduct of men, and is at utter variance 
with what they sometimes do, it is not entitled to proba- 
tive force or weight as affirmative or positive evidence, but 
only to the force or effect of a rebuttable inference of fact 
which must necessarily yield to credible evidence of the 
actual occurrence. * * * It is true that in the opinion 
of this court in Northern P. R. Co. v. Spike, 121 Fed. 44, 
there are expressions indicating that the presumption of 
the exercise of due care and caution ‘has its application 
in all cases,’ and is entitled to weight as affirmative evi- 
dence, but as these expressions appear to have gone be- 
yond what was necessary to a decision of that case, and to 
ascribe to the presumption greater force and influence than 
in principle should be accorded to it, they cannot be per- 
mitted to control the decision of other cases.” 

In a later case, Albrecht v. Morris, 91 Neb. 442, the cor- 
rect rule is stated in the syllabus: “If a person is killed 
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through the negligence of another, and there is no evidence 
as to negligence or due care on the part of the deceased, 
the law presumes that the deceased was exercising reason- 
able and ordinary care at the time of his injury with a 
view to his safety.” ; 
But the instruction in this case tells the jury that a 
preponderance of the evidence that deceased did not exer- 
cise due care will overthrow the presumption. The in- 
struction might have been further limited and explained, 
and no doubt would have been, if further instruction of 
that kind had been requested. It is not clear that the 
jury must have understood from these two instructions 
that the presumption would counterbalance competent evi- 
dence of contributory negligence. The question of due care 
on the part of deceased was to be determined by a prepond- 
erance of the evidence on that point. It is not so clear 
that the jury were misled by this instruction, and that the 
defendant was prejudiced thereby, as to require a reversal. 
The jury rendered a verdict for $15,000 in favor of the 
plaintiff. It is contended that this is excessive. The de- 
ceased was about 27 years of age. He had been contin- 
ually working as a laborer, and his wages were about $15 
a week. He left a widow about 22 years of age and an in- 
fant child. If one-third of his wages were used for his 
own support, and he contributed about two-thirds towards 
the support of his wife and child, this would amount to a 
little over $500 a year. In Grimm v. Omaha Electric 
Light & Power Co., supra, and in Armstrong v. Union 
Stock Yards Co., 98 Neb. 258, the amount recovered in 
each case was $7,000, and this court refused to set aside 
the verdict in either case as excessive. In one of these 
cases the deceased was a little younger, and in the other 
the deceased was a little older, than the deceased in the 
case at bar. There were perhaps other circumstances in 
the cases referred to that might influence the amount of 
the recovery, but neither of those cases affords a prece- 
dent justifying the amount of recovery in this case. When 
we consider the present worth of an annuity of $500 a year 
during the expectancy of the deceased, it is apparent that 
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this evidence will not support a verdict for more than 
$10,000. : 

The judgment of the district court is therefore reversed 
and the cause remanded, unless the plaintiff enters a re- 
mittitur in this court of $5,000 within 380 days. If such 
remittitur is entered, the judgment of the district court 
will be affirmed. 

AFFIRMED ON CONDITION. 

Hamer, J., not sitting. 


Marion May OLSON GIBBONS, APPELLEE, V. CHICAGO, 
BuruineTon & QUINCY RAILROAD COMPANY, APPEL- 
LANT. 


Fitep SepTreEMBER 20, 1915. No. 18219. 


1, Trial: WirnESSES: CREDIBILITY: QUESTION For Jury. If a witness 
admits that she has told untruths out of court and has before 
the trial stated some of the matters in controversy entirely differ- 
ent from her testimony in court, it is still for the jury to de- 
termine as to her veracity when under oath and as to the credi- 
bility of her testimony. 


2. Evidence: Surriciency. When the plaintiff’s testimony is not con- 
tradicted or explained by defendant, although the facts testified 
to by her are equally within the knowledge of the defendant’s 
agents, her testimony, if plain and unequivocal, and consistent with 
the established facts, should be considered as establishing such 
facts so testified to by her. 


3. Evidence of Value. The owner of property is generally admitted 
to testify as to its value, but when the property has a well-known 
market value, and the owner has not purchased it, nor any prop- 
erty of a similar character, and does not show any means of 
knowledge of its value, her testimony upon that point has little 
weight, and is only admitted in the absence of better evidence. 
If, however, the property is shown to have some value, and the 
negligence of the defendant has exposed it to loss under conditions 
which make it impossible to furnish any other evidence of value, 
the defendant cannot escape liability if any evidence tending to 
prove value can be obtained. Under such circumstances, the own- 
er’s estimate of value must be received, and, being uncontradicted, 
will support a verdict in her favor. 
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4. Carriers: Baceacr. “Baggage” includes, “not only articles of ap- 
parel, whether for use or ornament, but also other articles, the 
use of which is personal to the traveler, and the necessity or con- 
venience of which has arisen from the fact of his journeying.” 
5 R. C. L., p. 158. , 


: QUESTION oF Law anp Fact. The question as to 
what is properly baggage for which the carrier is liable as in- 
surer is a mixed question of law and fact. If the evidence is 
without substantial conflict, it is ordinarily one of law, but, if it 
depends upon facts from which reasonable men might draw either 
conclusion, the question is for the jury, under proper instructions. 


: Loss oF PRoPpeRTY: LiIABILIty. If the property is not prop- 
erly baggage, the carrier would still be liable if its loss was caused 
by its own gross negligence, but not if it is caused by accident, or 
the act of some third party, or even by ordinary negligence of the 
defendant. 


: MEAsuRE OF Damaces. When articles of baggage 
have no market value, as clothing that has been in the use of the 
owner, and articles of that nature, the value to the owner may be 
proved; but an ordinary diamond of good quality has a market 
value, and that is the measure of damage for its loss, in the absence 
of evidence that it has a different and peculiar value to the owner. 


: Instructions. When the articles sued for 
have a certain market value, and no special value to the owner, 
it is erroneous to instruct the jury that the measure of damages 
is ‘what they were worth to the owner,” and when the evidence as 
to value is meager, and uncertain as to whether it relates to the 
market value or some supposed peculiar value to the owner, such 
instruction is prejudicial, and will require a reversal. 


APPEAL from the district court for Scott’s Bluff county : 
RaLtpH W. Hopart, Jupen. Reversed. 


EH. EH. Whitted and Wright & Mothersead, for appellant. 
Morrow & Morrow, contra. 


SEDGWICK, J. 

The plaintiff bought a ticket at Home City, a station 
on the Union Pacific, near Topeka, Kansas, for passage 
to Grand Island, Nebraska. At Grand Island she caused 
her trunk, which had been checked as baggage, to be 
transferred to the station of the defendant company, and 
there bought a ticket for passage to Scottsbluff, Nebraska. 
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She requested the defendant’s agent to check her trunk 
to Scottsbluff, and the agent gave her a check therefor; 
but, on her arrival at Scottsbluff, she was unable to get 
her trunk, and when she received it, after some delay, 
she insisted that it had been opened and certain articles 
taken therefrom. She brought this action in the district 
court for Scott’s Bluff county to recover the value of the 
articles. There was a verdict and judgment in her favor, 
and defendant has appealed. 

The defendant offered no evidence. The case rested upon 
the testimony of the plaintiff, her husband, and sister. 
The testimony of the plaintiff’s husband and sister was 
very meager, amounting only to confirmation of the plain- 
tiff as to her ownership of a diamond, and one or two 
other particulars testified to by plaintiff, so that the plain- 
tiff’s case depends substantially upon her own testimony. 

The defendant contends that the plaintiff’s admitted un- 
truthfulness so impairs the weight of her testimony as to 
destroy her evidence. She testifies that she described the 
diamond to her attorney to enable him to attempt to find 
it, and that she told him it was a “diamond with a very 
small chip off of the bottom of it.’ She was then asked, 
“Then, it did have a chip off of it, did it not?” and an- 
swered, “No, sir; it did not. * * * Q. Is that the first 
time you ever lied about that diamond? A. No, sir. Q. 
When did you first commence lying about it? A. Well, a 
young man asked me, a while after my husband died, what 
I did with his diamond, and I says, ‘I gave it away.’ Q. 
That is when you first began lying about it? A. Yes, sir; 
because there were too many questions asked me about 
it. Q. And you kept that up until you met Mr. Morrow? 
A. I did, if questions came up. Q. And the only time 
you ever told the truth about it was when you were suing 
the railroad company about it? A. No, sir. Q. When 
did you begin telling the truth about it? A. Oh, I have 
told the truth about it lots of times. Q. About half and 
half, you think? A. No, sir. Q. You think the truth is 
a little bit in your favor, do you? A. Yes, sir.” 
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It was for the jury to determine as to the veracity of 
this witness when under oath. When this witness testi- 
fied to matters that were equally within the knowledge 
of the defendant’s agents, and the defendant did not see 
fit to offer any testimony contradicting or explaining the 
evidence of the plaintiff, her evidence as to such matters 
must be taken as establishing the fact so testified to. . Of 
this character was her testimony that the defendant’s 
agent had made a mistake in checking the trunk, and that 
the check given her called for another trunk altogether, 
and that her trunk had been miscarried and did not ar- 
rive at Scottsbluff until several days after it should have 
arrived, and also her testimony as to the condition of the 
trunk and its fastenings when it was delivered to her at 
Scottsbluff. She testified that when she delivered the trunk 
to the defendant at Grand Island it was securely “roped 
twice around endways and twice around the center, and 
when it arrived in Scottsbluff it was once around the trunk 
endways and three times around the middle;” also, “one 
corner on the bottom of the trunk was broken off; the bot- 
tom board was split off about half way across, and it had 
been unroped.” This and similar testimony as to the con- 
dition of the trunk was not denied by the defendant. The 
negligence of the defendant which exposed plaintiff’s prop- 
erty to danger of loss, not having been denied by defend- 
ant when the facts were peculiarly within the knowledge 
of its agents, must be regarded as fully established. The 
owner of property is generally admitted to testify as to 
its value, but when the property has a well-known market 
value, and the owner has not purchased it, nor any prop- 
erty of a similar character, and does not show any means 
of knowledge of its value, her testimony upon that point 
has little weight. Her testimony, therefore, as to its value 
could only be admitted in the absence of better evidence. 
If, however, the property is shown to have some value, and 
the negligence of the defendant has exposed it to loss un- 
der conditions which make it impossible to furnish any 
other evidence of value, the defendant cannot escape lia- 
bility, if any evidence tending to prove value can be ob- 
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tained. Under such circumstances, the owner’s estimate 
of value must be received, and being uncontradicted, will 
support a verdict in her favor. 

It is contended that the diamond was not properly bag- 
gage, and that the defendant, therefore, would not be liable 
as an insurer thereof. There is an exhaustive treatise and 
citation of authorities upon this subject in 5 R. C. L. p. 
158 et seq., under the title of “What Constitutes Baggage.” 
It is said: “In general the term includes, not only arti- 
cles of apparel, whether for use or ornament, but also other 
articles, the use of which is personal to the traveler, and 
the necessity or convenience of which has arisen from the 
fact of his journeying. * * * As defined in the preced- 
ing paragraph, baggage has been held to include wearing 
apparel, even of extraordinary value, under certain con- 
ditions of life. * * * Articles of extraordinary value 
are not properly classed as baggage, as, for example, pa- 
pers or memoranda of great and special importance in 
business, or jewelry of exceptional value.” The plaintiff 
was living with her husband at Scottsbluff, Nebraska. He 
was “first press foreman in sugar factory.” He worked 
by the day, but the evidence is meager as to his earnings 
and their style of living. The plaintiff had been visiting 
her sister in Kansas for a month or more. She testified: 
“Q. State what you used these articles for, Mrs. Gib- 
bons. A. To wear. Q. State whether or not you had worn 
any of these articles, or all of them, on this trip. A. I 
wore them at different times. A. Had you worn this dia- 
mond? <A. Yes, sir.” On cross-examination she was 
asked: “Q. Now, you may state to the jury whether or 
not you wore this diamond yourself. (Objected to as rep- 
etition. Overruled. Exception.) A. Yes, sir; I have. Q. 
State whether or not you wore it on this trip. A. I did.” 
On the other hand, her sister, who testified that she had 
seen the diamond frequently, was asked: “Q. State to 
the jury whether or not you ever saw Mrs. Gibbons wear- 
ing this diamond. A. No; I never saw Mrs. Gibbons wear 
it. I have seen Mr. Olson wear it. Q. That was Mrs. 
Gibbon’s first husband? A. Yes, sir.” The plaintiff’s hus- 
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band, with whom she had lived about seven years, testi- 
fied that he had seen the diamond once, seven years before 
the trial, and had never seen it since. 

The question is one of law and fact. If the evidence 
is without substantial conflict that the article in question 
is not properly baggage for which the company would be 
liable as insurer, the court should so instruct the jury; 
but, if it depends upon facts from which reasonable men 
might draw either conclusion, the question is for the jury, 
under proper instructions. The evidence is not so clear, 
as to require the court to withdraw the question from 
the jury. If the diamond was not properly baggage, the 
company would still be liable, if its loss was caused by its 
own gross negligence, but not if it is caused by accident, 
or the act of some third party, or even by ordinary negli- 
gence of the defendant. 

The court instructed the jury: “The measure of damw- 
age for the loss of the articles is to be determined by what 
they were worth to the owner, and not by what they would 
bring on the market, the value to be measured at the place 
of destination.” This instruction was clearly erroneous 
under the evidence in this case. The plaintiff testified to 
the value of some of the articles lost, which apparently 
would have no market value, and as to such this instruc- 
tion was applicable; but a diamond of the value that this 
diamond is alleged to be would, in the hands of persons 
competent to judge, have a certain market, value, and there 
is no evidence in the record indicating that it possessed 
any: other or different value, or any value peculiar to the 
plaintiff or her use of it. The plaintiff contends in the 
brief that, “if the market value of the articles sued upon 
and the value to the owner were at all different, the value 
to the owner would certainly be greater than the market 
value; and if the instruction required the appellee to prove 
the value to the owner, and only the market value was 
proved, then the fact that only the market value was 
proved is to the advantage of the appellant in this case, 
and the error, if any, is without prejudice.” But if the 
value to the owner “would certainly be greater than the 
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market value,” the jury, under this instruction, would 
be allowed to find a greater value than the market value, 
which would be, of course, erroneous. 

When the evidence is so meager and so uncertain as to 
the value of the articles sued for, a correct statement of 
. the law to the jury as to their finding of value is very 
important, and this instruction was peculiarly prejudicial 
to the defendant. 

The judgment of the district court is therefore reversed 
and the cause remanded. ; 

REVERSED. 

‘HAMER, J., not sitting. 


SWENSON BROTHERS COMPANY, APPELLER, V. COMMERCIAL 
Strate BANK, APPELLANT. 


Firrvep SepremsBer 20, 1915. No. 18226, 


1. Appeal: PLEapING: NEw Cause oF AcTION. The same cause of ac- 
tion must be presented and tried upon appeal that was tried in 
the court below; but “to plead an issuable fact in the appellate 
court that was not pleaded in the lower court is not necessarily 
pleading a new cause of action.” 


2. Bills and Notes: “Cueck.” “A ‘check’ is a bill of exchange drawn 
on a bank payable on demand.” Rev. St. 1913, sec. 5502. 


3. : Acceptance. “The holder of a bill presenting the same 
for acceptance may require that the acceptance be written on the 
bill.” Rev. St. 1913, sec. 5450. 

4, : . “Where an acceptance is written on a paper other 


than the bill itself, it does not bind the acceptor except in favor 
of a person to whom it is shown and who, on the faith thereof, 
receives the bill for value.” Rev. St. 1913, sec. 5451. 


5. Banks and Banking: PosTDATED CHECK: ACCEPTANCE: AUTHORITY 
or BANK PresipenT. If a postdated check is, before the day of 
its date, delivered to the bank upon which it is drawn, and there 
is no money of the maker of the check on deposit in the bank at 
the time, the president of the bank has no authority by virtue of 
his office to bind the bank to pay to the payee the amount of the 
check on the day of its date. 
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: . The president of a bank will not 
be presumed to be authorized by virtue of his office to bind the 
bank to make good the default of another. 


6. 


APPEAL from the district court for Cedar county: 
Guy T. Graves, Juper. Reversed and dismissed. 


J. C. Robinson, for appellant. 
H. H. Burkett, contra. 


SEDGWICK, J. 

This plaintiff held a claim for adjustment against the 
Shilton Trading Company, amounting to $150, and on the 
28th day of June, 1910, that company executed and deliv- 
ered to the plaintiff two checks upon the defendant, Com- 
mercial State Bank of Coleridge. One check for $100 was 
dated June 30, 1910, and the other check for $50 was dated 
July 2, 1910. H. F. Swenson represented the plaintiff in 
the transaction, and he testified upon the trial that the 
checks were given him with the understanding “that we 
could arrange with the bank that these checks should be 
taken care of by the bank on certain dates.” Mr. Swen- 
son and A. E. Severence, who was the manager of the Shil- 
ton Trading Company, went to the defendant bank and 
presented the checks to George A. Gray, the president of 
the bank. These three men discussed the situation to- 
gether, and the result was that the checks were left with 
the bank, and the president of the bank executed and de- 
livered to Mr. Swenson the following writing: “We will 
send draft for $100 on Friday, 30th June, 1910, and draft 
for $50 on Tuesday, July 2d, 1910, as per checks of Shil- 
ton Trading Company of Coleridge, Nebraska, left in Com’1 
State Bank, Coleridge, by Mr. Swenson June 28, 1910. 
George A. Gray, Pt.” Afterwards the bank sent to Mr. 
Swenson a draft for $100, as stated in the writing. The 
bank failed to remit for the $50, and the plaintiff brought 
this action against the bank in the county court of Cedar 
county to recover the $50 and interest. The plaintiff ap- 
pealed to the district court for that county, where he re- 
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covered a judgment for the $50 and interest, from which 
the defendant has appealed to this court. 

1. In the county court the plaintiff filed a bill of par- 
ticulars, alleging, among other things, the execution of 
the checks, and the execution and delivery of the writing 
by the president of the bank, but the bill of particulars 
did not contain the allegation that “the acceptance was 
written by the defendant on a slip of paper other and dif- 
ferent from that upon which the aforesaid checks were 
written, and said acceptance was by the defendant shown 
and delivered to the plaintiff, and the plaintiff on the faith 
‘of said acceptance received the aforesaid checks for value.” 
In the district court this allegation was added to the peti- 
tion, and the defendant moved to strike this allegation 
from the petition, on the ground that it “constitutes and 
is a material variance and departure from any issue pre- 
sented to or pleaded in the lower court.” The court over- 
ruled this motion, and the defendant now strenuously in- 
sists that the court erred in this ruling. There is no ground 
for this contention. “To plead an issuable fact in the ap- 
pellate court that was not pleaded in the lower court is 
not necessarily pleading a new cause of action.” North 
& Co. v. Angelo, 75 Neb. 381. The rule is that the same 
cause of action must be presented and tried upon an ap- 
peal that was tried in the court below. The cause of ac- 
tion in this case was the checks and the writing executed 
by the president of the bank, and adding an issuable fact 
in the appellate court was not pleading a new cause of 
action. 

2. The alleged agreement of the defendant bank was in 
writing, and a large amount of evidence was admitted by 
the court bearing upon the question whether the plaintiff 
knew that there were no funds of the maker of the check 
on deposit in the bank at the time the checks were made 
and the writing executed by the president of the bank. 
There are authorities that hold that the acceptance of 
a check by a bank when there are no funds of the maker 
in the bank is void, the president of the bank having no au- 
thority to make such acceptance. These authorities make 
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exception to the rule when the payee of the check parts 
with property on the faith of the acceptance, and is with- 
out notice that the maker of the check has no money on 
deposit in the bank subject to check at the time. ‘Where 
a postdated check is certified by the cashier of the bank 
on which it is drawn, to be ‘good’ by indorsement thereon, 
before the day of its date, the instrument, upon its very 
face, communicates facts and information to persons re- 
ceiving the same that the cashier, in making such certifi- 
cation, was not acting within the known limits of his 
power, and that he was clearly exceeding them.” Clarke 
Nat. Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. This 
case is cited with approval in 1 Morse, Banks and Banking 
(4th ed.) sec. 418, and the author says: “When a postdated 
check is certified before maturity, it-carries notice to all 
that the certification was beyond the officer’s authority.” 
3 R. C. L. p. 446. This principle is decisive of this case. 
This transaction was not ordinary banking business. 

“A ‘check’ is a bill of exchange drawn on a bank payable 
on demand. Except as herein otherwise provided, the pro- 
visions of this chapter applicable to a bill of exchange pay- 
able on demand apply to a check.” Rev. St. 19138, sec. 
5502. 

“The holder of a bill presenting the same for acceptance 
may require that the acceptance be written on the bill, and, 
if such request is refused, may treat the bill as dishon- 
ored.” Rev. St. 1918, sec. 5450. 

‘‘Where an acceptance is written on a paper other than 
the bill itself, it does not bind the acceptor except in favor 
of a person to whom it is shown and who, on the faith there- 
of, receives the bill for value.” Rev. St. 1918, sec. 5451. 

These checks were not presented for certification and re- 
tained by the payee. They were delivered to the bank. 
The acceptance, therefore, does not bind the acceptor in 
favor of this plaintiff, who did not receive the checks for 
value on the faith of the acceptance. The president of the 
bank undertook to guarantee that the checks would be 
made good by the maker thereof, and that the bank would 

98Neb.45 
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pay the amount to the payee of the check. The payee not 
only had notice of this, but participated in this arrange- 
ment, and was bound to know that such a transaction was 
beyond the power and authority of the president of the 
bank. The district court should have directed a verdict 
for the defendant. 

The judgment of the district court is reversed, and the 
case dismissed. 

REVERSED AND DISMISSED. 
Hamer, J., not sitting. 


IN RE ESTATD OF JOHN LANDON. 


JENNID LAYTON, ADMINISTRATRIX, APPELLEE, V. ARTHUR C. 
STsM, ADMINISTRATOR, APPELLANT. 


Firep SEPTEMBER 20, 1916. No. 19132. 


Appeal: Dismissat. An appeal to this court will, upon motion, be 
dismissed as frivolous, when the only ruling complained of is 
-clearly right and plainly in accordance with the former decisions 
of this court. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WEsTovER, JuDGE. Appeal dismissed. 


Crites & Sons, for appellant. 
Allen G. Fisher and William P. Rooney, contra. 


SEDGWICK, J. 

John Landon deposited money in a bank, and took a 
certificate of deposit therefor, payable to himself. After- 
wards, being ill, and, as he supposed, about to die, he went 
to the bank and told the cashier that he wanted to fix the 
deposit so that his wife could draw the money. The cash- 
ier thereupon wrote in the certificate after Mr. Landon’s 
name the words “or wife,” so that it read, payable to “him- 
self or wife.” Mr. Landon locked the certificate in a box, 
told his wife what he had done, and handed her the key 
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to the box, with the statement that he wanted her to have 
the money and she could get it at any time by presenting 
the certificate: This was a gift of the money to his wife. 
Foster v. Murphy, 7 Neb. 576. Mr. Landon soon after 
died, and a little later his wife died also. The district 
court decided that the administratrix of Mrs. Landon’s é8- 
tate was entitled to the certificate of deposit, and the ad- 
ministrator of Mr. Landon’s estate appealed to this court. 
A motion to dismiss the appeal as frivolous was sustained, 
because the record shows affirmatively that the only ruling 
complained of is clearly right and plainly in accordance 
with the former decisions of this court. In re Williams, 
97 Neb. 726. 
APPEAL DISMISSED. 
Hamer, J., not sitting. 


Mary J. DAVIS, APPELLED, V. PATRICK MANNING, 
APPELLANT. 


Frnep Ocroper 2, 1915. No. 17926. 


1. Landlord and Tenant: DrerecTIVE PREMISES: LIABILITY OF LANDLORD. 
‘The rule of caveat emptor applies to leases of real estate, and, in the 
absence of warranty, deceit, or fraud on the part of the lessor, the 
lessee cannot recover for personal injuries received through latent 
defects therein, of which the lessor had no knowledge at the 
time of making the lease, and which were as patent to the lessee 
as to the lessor. 


2. Paragraphs 3 and 4 of our former opinion, Davis v. Manning, 97 
Neb. 658, overruled, : . 


REHEARING of case reported in 97 Neb. 658. Former 
judgment of affirmance vacated, and judgment of district 
court reversed. 


Morrissey, C. J. 
This cause is before us on rehearing; the original opin- 


ion being found in 97 Neb. 658. The only question which 
will be given consideration at this time is that of the lia- 
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bility of landlords, covered by paragraph 3 of the syllabus 
in our former opinion, and embodied in instructions num- 
bered 4 and 9 given by the trial court. The action is one 
for damages by a tenant against her landlord for injuries 
sustained because of what is alleged to be a defective con- 
dition of the floor. The house had been erected 25 or 30 
years before the date of the accident, and had been used 
all these years for a dwelling, plaintiff having been a ten- 
ant therein on two separate occasions prior to her last 
tenancy, which began several months prior to the date 
of the injury. When the house was built there was a cellar 
constructed under the main part thereof, and there was a 
brick wall laid, upon which the kitchen rested. No open- 
ings were left for ventilators, and it is contended that, be- 
cause of this failure, the kitchen floor became affected by 
dry rot on the lower side, while the upper surface of the 
boards remained sound; that plaintiff had no knowledge 
of this condition, and that while engaged in her regular 
household work she stepped upon a board, which had be- 
come so rotten that it was unable to support her weight, 
and her foot passed through the floor and she suffered 
the injuries complained of. 

It is claimed that, if defendant did not have actual 
knowledge of the condition of the floor, he ought to have 
known of the dangerous condition, and the court instructed 
the jury: ‘“(4) Inorder to recover in this case, the plain- 
tiff must show by a preponderance of the evidence the fol- 
lowing facts: * * * That the defendant knew of said 
defect in said kitchen floor at the time of the last leasing 
of said premises, or Should have known of the defect in 
said floor by the exercise of reasonable care in observing 
the natural law of decay of said kitchen floor; that the 
plaintiff did not know of the defect in said floor, and that 
the same was latent or hidden and could not have been 
discovered by the plaintiff by using ordinary care and cau- 
tion in endeavoring to discover the same.” 

By paragraph 9, the court instructed the jury that de- 
fendant could not be held liable for damages, “unless 
* * * the kitchen floor was in fact in a dangerous and 
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defective condition, and that the landlord knew that said 
floor was in said dangerous and defective condition.” 

By these paragraphs two inconsistent rules were sub- 
mitted to the jury, the former saying that defendant was 
liable if he knew or “should have known” of the defect, 
while the latter paragraph held defendant liable only in 
case he had actual knowledge of the defective condition. 
If the rule laid down in paragraph 4 is correct, the giving 
of paragraph 9 was without prejudice to defendant; but, 
if the rule stated in paragraph 4 is incorrect, it was not 
cured by the giving of paragraph 9. Plaintiff does not. 
seriously contend that defendant had actual knowledge of 
the defective condition of the floor, but the right to re- 
cover is based on the theory that, defendant having built 
the house for his own use, and being present when the 
work was done, and knowing that the kitchen was built 
over a dark, damp hole, without any provision being made 
for ventilation, was bound to take notice of the “natural 
law of decay,” and therefore was presumed to know that 
25 or 30 years after the erection of the house and the 
laying of this floor, which was of the best quality of white 
pine, an inch or more in thickness, the floor was in a de- 
fective and dangerous condition; and that, under the rule 
laid down in paragraph 4 of the court’s instructions, he is 
liable for the injury. 

There is no evidence to show that defendant had act- 
ual knowledge of the defective condition alleged, and it is 
not seriously contended by plaintiff that there is any evi- 
dence to support the rule laid down in paragraph 9. From 
the very nature of the case, plaintiff must have known the 
condition of the floor better than did the defendant. She 
had lived in the house before, and for several months prior 
to the accident she occupied that kitchen. She knew, or 
might have known, the age of the house. The record shows 
that it was old and dilapidated in appearance. It was 
plainly to be seen that there were no ventilators under 
the kitchen, and the tenant must be held to have equal 
knowledge of the law of decay as the landlord. There was 
no concealment of defects actually known to the landlord. 
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- The cases covering the question under consideration are 
found in a note to Walsh v. Schmidt, 206 Mass. 405, in 34 
L. R. A. n. s. 798, and, with a single exception, they show 
the rule to be that, in the absence of warranty, deceit or 
fraud, a landlord is not liable for injuries sustained by a 
tenant from defects in the demised premises, unless he had 
actual knowledge at the time of the lease of such defective 
condition. Kurtz v. Pauly, 158 Wis. 534. The exception 
is to be found in Hines v. Willcox, 96 Tenn. 148, 34 L. R. 
A. 824, and, on rehearing, Willcox v. Hines, 100 Tenn. 
538, 41 L. R. A. 278, in which case it is held that the land- 
lord is liable for personal injuries received by a tenant 
from defective premises, not only where he has actual 
knowledge of the defect, but also if by the exercise of rea- 
sonable care and diligence he might have had such knowl- 
edge. The annotator in 34 L. R. A. n. 8. 798, supra, points 
out that this doctrine goes further than other adjudicated 
cases, that it is not based upon precedent, and has never 
been followed by the courts of other jurisdictions; but, on 
the other hand, the doctrine therein asserted has been con- 
sidered by the courts and expressly disapproved. In Shin- 
kle, Wilson & Kreis Co. v. Birney & Seymour, 68 Ohio St. 
328, in a discussion of this holding, the court said: “It is 
not reconcilable with the principles of the law, nor with 
the decided cases which are entitled to be recognized as 
authoritative.” 

. The rule of caveat emptor applies to leases of real estate, 
and, in the absence of warranty, deceit, or fraud on the 
part of the lessor, the lessee cannot recover for personal 
injuries received through latent defects therein, of which 
the lessor had no knowledge at the time of making the 
lease, and which were as patent to the lessee as to the 
lessor. 

- When this rule is applied, there is a total lack of evi- 
dence to sustain the verdict. Paragraphs 3 and 4 of our 
former opinion overruled, and the judgment of the district 
court is reversed and the cause remanded. 

REVERSED. 


Hamer, J., not sitting. 
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SEDGWICK, J., dissenting. 

The question upon which the decision in this case de- 
pends I think is rather a question of fact than of law; and 
the third paragraph of our former opinion ought not to be 
overruled. In England, by statute, a rented house must 
be in all respects reasonably fit for human habitation, and 
it was there held that a landlord is liable in case the prem- 
ises are not reasonably fit for habitation so that the plas- 
ter on the ceiling falls and injures the tenant. But in 
this country the courts have generally applied the rule of 
caveat emptor between landlord and tenant about the same 
as the rule is applied between vendor and purchaser. That 
rule is that the landlord is not liable for “latent” defects 
which the tenant has equal opportunity to observe. “It is 
not his duty to search for defects, and if the defect is 
easily discoverable he need not mention it.” But “if he 
knows of a defect which is likely to produce injury, the 
nature of which is such that careful examination by the 
tenant would not disclose it, he must notify the tenant of 
it.” Note to Hines v. Willcox, 96 Tenn. 148, in 34 L. R. 
A. 824, 827. This seems to be the universal rule, as it is 
between vendor and purchaser. When can it be said that 
the landlord knows of defects? Does this mean that he 
must have personally seen and examined the defect? I 
think that the majority opinion goes so far as to so hold. 
If some one else had seen and examined the defect and 
had suggested it to the landlord, the landlord could not 
have been said to know of it, as defined in the majority 
opinion. This, of course, is not the meaning of the expres- 
sion in the authorities cited. The Massachusetts court has 
gone as far perhaps as any court in this country in reliey- 
_ing the landlord from liability for unknown and hidden 
defects that would require investigation to ascertain them, 
but that court in a recent decision has decided: “If there 
is a concealed defect that renders the premises dangerous, 
which the tenant cannot discover by the exercise of rea- 
sonable diligence, of which the landlord has or ought to 
have knowledge, it is the landlord’s duty to disclose it, and 
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he is liable for an injury which results from his conceal- 
ment of it.” Booth v. Merriam, 155 Mass. 521. The ex- 
pression “or ought to have knowledge” is a stronger ex- 
pression than the one in the third paragraph of the sylla- 
bus of our original opinion in this case. The words there 
used are: “Or ought to know from facts within his know]l- 
edge that it is dangerous.” This I think is clearly the 
law. If the landlord knows facts which would necessarily 
cause the defect, he, within the meaning of all the cases, 
must be held to know the defect, so that it is a correct 
statement of the law to say that, as in the third para- 
eraph of the syllabus of the former opinion, if he “knows 
at the time, or ought to know from the facts within his 
knowledge,” that it is dangerous, then he must warn the 
tenant, if “the conditions are such that an ordinarily pru- 
dent person, situated as the tenant was, would not know 
the danger.” I think, therefore, the third paragraph of 
the syllabus of the former opinion ought not to be over- 
ruled. 

The question, then, is a question of fact. The evidence 
shows that certain facts were within the knowledge of the 
landlord. Were these facts such as would lead reasonable 
men to the conclusion that the floor was dangerous? If 
they were, then the next question is: Was the tenant so 
situated that she would not know these facts from which 
any reasonable person would conclude that the floor was 
dangerous? Those two questions are the vital questions 
in this case, and are questions of fact, and not of law. We 
should probably follow the rule of caveat emptor, which is 
so well established in this country. It has been a little dif- 
ficult to apply this rule with exact justice in some cases, 
and some of the opinions seem a little extravagant in pro- 
tecting reckless landlords. The rule should not be strained 
in favor of shrewd landlords, who are familiar with the 
construction of buildings and the general condition of the 
same, against an elderly lady who has no such knowledge 
and experience, and who must necessarily rely upon the 
good faith of the landlord. This case is a difficult one 
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at best, and it would seem that the evidence is such as to 
require these questions of fact to be submitted to a jury. 
Fawcett, J., concurs in the above dissent. 


JOsEPH LL. MILLER, APPELLEE, V. WILLIAM Muncs; H. H. 
VANDEVENTER, INTERVENER, APPELLANT. 


FiLep OcToBer 2, 1915. No. 18187. 


Justice of the Peace: APPEAL: JURISDICTION: PRocepuRE. Section 4809, 
Ann. St. 1911, gave the defeated party the right to either appeal 
or prosecute error from a judgment of the county court; and 
when no trial was had, and the court had merely construed the 
pleadings, or some of them, no motion for a new trial was neces- 
sary in order to give the district court jurisdiction on appeal. 


APPEAL from the district court for Scott’s Bluff county : 
RaLcpH W. Hopartr, JuDGH. Reversed. 


Morrow & Morrow, for appellant. 
Beach Coleman, contra. 


Morrissey, C. J. 

Appellee brought this action in the county court of 
Scott’s Bluff county against William Munce to recover a 
balance due for merchandise sold and delivered to Munce, 
and summoned as garnishee the Scottsbluff Sugar Com- 
pany. The sugar company admitted having received a 
shipment of beets from the defendant, and that it had to 
his credit $502. This money was paid into the county 
court. H. H. Vandeventer filed a petition in intervention, 
claiming that he was the owner of the land on which these 
beets were raised; that he leased the land to the defend- 
ant Munce for a crop rental, the intervener to receive three- 
fourths of all the crops raised and Munce one-fourth; that 
the debt owing by the sugar company is the proceeds of 
the beets so raised on the intervener’s land; and alleged 
that the defendant Munce had received more than his share 


714 NEBRASKA REPORTS. _ [Vou. 98 


Miller v. Munce. 


of the crop; and asked that judgment be entered in his 
favor for the entire amount in the hands of the sugar com- 
pany. Defendant Munce made no appearance. Plaintiff 
demurred to the petition of intervention. The county court 
sustained the demurrer, dismissed the petition, and en- 
tered judgment by default against the defendant Munce. 
The intervener filed an undertaking conditioned for the 
payment of the judgment and costs if judgment should be 
entered against him, and appealed the cause to the dis- 
trict court. Plaintiff’s demurrer to the petition of inter- 
vention was overruled by the district court. Subsequently 
plaintiff filed a motion to dismiss the appeal of intervener, 
alleging that the district court could acquire no jurisdic- 
tion of the subject matter on appeal; that it had no juris- 
diction of the subject matter sought to be subjected to the 
claims of the intervener; that the intervener had filed no 
petition in error in the district court, and had filed no 
motion for new trial in the county court. The court en- 
tered an order sustaining the motion, and directing that 
the appeal be “quashed, for the reason that this court can 
acquire no jurisdiction of this cause by appeal, and for 
the reason that intervener has filed no petition in error in 
this cause.” The intervener took an exception, and has 
brought the cause here for review. 

Section 4809, Ann. St. 1911, in force at the time, pro- 
vided: “In civil actions brought under the provisions of 
this chapter either party may appeal from the judgment 
of the probate court, or prosecute a petition in error, in 
the same manner as provided by law in cases tried and 
determined by justices of the peace.” This is so plain 
that it cannot be questioned that the statute provides for 
appeals from the county to the district court. Perhaps 
the intervener might have prosecuted error proceedings, 
but by appeal he removed the whole cause to the district 
court, as the statute gave him the right to do. 

It is insisted by appellee that the district court was 
without jurisdiction to hear the cause on appeal because 
no motion for new trial was made in the county court. 
That question was decided adversely to the contention of 
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appellee in O’Donohue v. Hendrix, 13 Neb. 255, where the 
court said: “A motion for a new trial is necessary only in 
those cases where a trial has been had. If the court has 
merely construed the pleadings, or some of them, as in sus- 
taining or overruling a demurrer to a petition, answer or 
reply, no motion for a new trial is necessary.” 

It is also contended by appellee that intervener had no 
remedy except to proceed under section 8441, Rev. St. 
1913; but that question was settled in Farrington v. Flem- 
img Commission Co., 94 Neb. 108, where the court said: 
“When a garnishee answers that he has money in his hands 
belonging to the judgment debtor, it is proper to allow one 
who claims the money, and is not a party to the proceed- 
ings, to appear and contest the right of the plaintiff to 
apply the money on his claim.”. 

The correctness of the ruling of the county court is not 
before us. The district court has already overruled the 
demurrer, and no appeal has been taken from that order. 
It therefore follows that the only question before the court 
is the order made quashing intervener’s appeal and dis- 
missing the petition. This order is reversed and the cause 
remanded for further proceedings. 


REVERSED. 
HaMER, J., not sitting. 


SEDGWICK, J., concurring. 

I think that the conclusion of the majority opinion is 
right, but it seems to me that the opinion is indefinite and 
unsatisfactory. 

What should the district court have tried, and what 
questions will it try now, if this cause is remanded? Is 
the judgment of the plaintiff against Munce vacated? Will 
that issue have to be tried again? Is the liability of the 
sugar company open for investigation by this appeal? Can 
an appeal be taken from a judgment of the county court 
in any case Without first filing a motion for a new trial 
and getting a ruling thereon? The syllabus and opin- 
ion imply that, with the exception named, a motion for 
new trial is necessary and no appeal can. be taken without 
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such motion. O’Donohue v. Hendriz, 13 Neb. 255, is 
quoted from: “A motion for a new trial is necessary only 
in those cases where a trial has been had.” This, of course, 
amounts to saying that when a trial has been had a mo- 
tion for new trial is necessary. That is the rule in the 
district court, as there held. This opinion appears to ap- 
ply it to cases in the county court. 

I understand that it has not been the practice to file 
motions for new trial in the county courts before appeal- 
ing, and this opinion will by implication, and without rea- 
soning or discussion, call for an entire change of practice 
in those courts upon appeal. I think that, if that is the 
correct construction of the statutes, the practice should 
be made plain and the reasons given for such a holding. 

In the district court, which is a court of general equity 
jurisdiction, a party can intervene even in garnishment 
proceedings and have his equitable interest in the prop- 
erty established. This was so decided in Farrington +. 
Fleming Commission Co., 94 Neb. 108. That case is cited 
as applying to the county court, which has no general 
equity jurisdiction. 

So far as the rights of Munce and Vandeventer de- 
pended upon the equities between them, could the county 
court allow Vandeventer to become a party for the pur- 
pose of trying those equities? The sugar company was 
rash in its willingness to pay the money into court. Un- 
less the plaintiff in the case could show that the defend- 
ant had a clear legal right to the money in the hands 
of the garnishee, the court would be without authority to 
order the money paid into court and apply it on the plain- 
tiff’s claim, and, when Vandeventer filed his objections, 
prudence would have dictated to the sugar company to 
have insisted upon those objections, because, if the com- 
pany failed to do so, Vandeventer’s right to the money, 
as against the company, would not be determined by the 
action and the company would be still liable to Vande- 
venter. That is the way the thing ordinarily proceeds in 
garnishment. If some third party claims the money, the 
court will not order it paid upon the judgment against the 
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defendant until the rights of the parties claiming the 
money are determined. In the district court they could 
be determined by filing a petition equitable in its nature, if 
the rights of the parties depended upon the equities be- 
tween them, but whether that could be done in the county 
court I think this court has never determined. For in- 
stance, if one of two partners was garnished, and it ap- 
peared that the partuership was not indebted to the prin- 
cipal defendant, and the equities between the partners had 
not been settled, it would require a court of equity to de- 
termine whether the garnishee should pay money into 
court. 

It is said in the opinion: “The correctness of the ruling 
of the county court is not before us.” The county court 
sustained the demurrer to Vandeventer’s objection and 
disinissed the intervener. The district court first made an 
order reversing the county court and overruling the de- 
murrer, and afterwards (it does not appear from the opin- 
ion whether it was at the same or at a subsequent term of 
court) that court dismissed the appeal. If it was at a 
subsequent term of the district court, would the court have 
jurisdiction to dismiss the appeal? If it was at the same 
term, it would vacate the ruling upon the demurrer filed 
in the county court. If the judgment of the district court 
is reversed, the judgment of the county court should be 
reversed also, and that court should allow the garnishee 
to answer that the money in his hands belongs to parties 
other than the principal defendant. 


WESTERN REFERENCE & BOND ASSOCIATION ET AL., APPEL- 
LANTS, V. JOHN H. MOREHEAD, COMMISSIONER OF 
LABOR, ET AL., APPELLEES. 


Frmep Ocroser 2, 1915. No. 19179. 


Injunction will not lie to prevent the enforcement of an alleged void 
statute, where it is not affirmatively shown that the plaintiff has 
not an adequate remedy at law. 
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- APPEAL from the district court for Lancaster county: 
P. JAMES Coscrave, JuDGE. Affirmed. 


_ H. H. Bowes and John G. Kuhn, for appellants. 


Willis B. Reed, Attorney General, and George W. Ayres, 
contra. 


MorRIssEy, C. J. 

This action is submitted under rule 14 (94 Neb. XIII) 
as a case stated, and is brought to restrain the commis- 
sioner of labor and his deputy from enforcing the provi- 
sions of House Roll 144 (Laws 1915, ch. 209) passed and 
approved April 16, 1915. Plaintiffs allege that some of 
them come wholly within the provisions of the act, and 
others come partially within its provisions, and that the 
commissioner of labor and his deputy will enforce the pro- 
visions of the act, unless restrained from so doing. It is 
further pointed out that the act violates several provisions 
of the Constitution, and is therefore void. The attorney 
general filed a general demurrer to the petition, which was 
sustained by the court, and plaintiffs have appealed. 

The act is intended to provide for the regulation of em- 
ployment bureaus. It forbids the operation or mainte- 
nance of an employment agency or bureau for hire with- 
eut having first procured a license from the state, and 
exacts a license fee of $60 per annum from such agencies, 
except teachers’ agencies, where the fee is fixed at $10 
per annum. It lays certain restrictions as to where the 
agency office shall be located, requires the giving of a 
surety bond conditioned for the performance of the re- 
quirements of the act, empowers the deputy commissioner 
of labor to administer oaths, subpena witnesses, take 
depositions, et cetera, confers upon the commissioner of 
labor, or his deputy, the power to conduct investigations 
into the method or manner of conducting the business, and, 
in his discretion, to cancel any license held. It requires 
every licensed agency to keep a register, in which shall be 
entered the name and sex of every person for whom em- 
ployment is secured and the amount of the fee charged, 
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and the name and address of every person for whom help 
or servants are secured. It provides that this register 
' shall be open to inspection and examination by the deputy 
commissioner of labor or his agents, and that a copy there- 
of be filed with the deputy commissioner of labor once a 
month. It requires the agency to issue a receipt to every 
person securing employment or help, showing the occupa- 
tion, name and address of the applicant, and the amount 
of fee charged for procuring the position, and also show- 
ing the wage to be paid, with the name and address of 
the employer, together with the name of the agency issuing 
such receipt, also the nature of the employment offered, 
and, if a strike or lockout is known to exist, the fact shall 
be stated. It is provided that this receipt shall be issued 
on forms prescribed by the commissioner of labor, and 
that a carbon copy thereof shall be mailed to the deputy 
commissioner. It also forbids any licensed agency from 
charging a registration fee, provides that the receipt, here- 
tofore mentioned, shall show the amount of the fee or 
commission charged for the services rendered, and that, in 
case the party paying such fee fails to obtain the em- 
ployment specified, and such failure is not by the fault of 
such applicant, the fee shall be repaid upon demand, and 
that, in cases where the person seeking employment is sent 
‘beyond the limits of the city in which the employment 
agency operates, the agency shall repay, in addition to 
the commission received, any actual expense incurred by 
reason of failure to receive employment, when it appears 
that the employment agency made false representations. 
It forbids, under a penalty of not less than $50, or impris- 
onment in the county jail for a period not to exceed three 
months, the division of fees between the manager of any 
such agency and any person, company or corporation for. 
whom employees are furnished. It forbids the sending 
of any female help to any place of bad repute, et cetera, 
the publishing of any false information, or the making of 
any false promises relating to work or employment, or 
the making of any false entry in the register of such 
agency. It is made the duty of the deputy commissioner of 
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labor to enforce the act, and he is authorized to institute 
criminal proceedings for the enforcement of its penalties. 

Section 12 provides: ‘Every person, company, corpora- 
tion or association doing business in this state, who shall 
have persons brought into this state for the purpose of 
employment through or by means of any employment 
agency operating in another state, shall fulfil the terms 
of the contract made between such persons shipped in 
for the purpose of employment and the employment agency, 
or shall within a reasonable period of time after the ar- 
rival of such persons desiring employment provide such 
persons with transportation to their original starting 
point and such meals and lodging as may be necessary for 
the proper subsistence of such persons until they arrive 
at their destination. Failure to comply with this section 
shall subject the offending parties to a fine of not less than 
fifty dollars ($50) nor more than one hundred dollars 
($100) for each offense.” 

The act (section 15) further provides: “Any person, 
firm or corporation who for hire or with a view to profit 
shall undertake to secure employment or help or through 
the medium of cards, circulars, pamphlets of any nature 
whatsoever, or through the display of a sign or bulletin 
offer to secure employment or help or give information as 
to where employment or help shall be secured, shall be 
deemed a private employment agency and shall be sub- 
ject to the provisions of this act.” 

The attorney general points out in his brief that, even 
though the act be void, the appellants have an adequate 
remedy at law, and that injunction will not lie. The de- 
murrer admitted all allegations of fact that were well 
pleaded in the petition. The petition is not before us, but 
the stipulation contained in the case stated limits the al- 
legations thereof to the mere assertion that the officers 
named in the act are about to enforce its provisions, and 
that certain of the plaintiffs come wholly, and others come 
partially, within its terms, and, if the act is enforced, will 
be liable for the license therein provided, or, in case of its 
violation, be liable for the penalties prescribed. There 
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are also allegations as to their methods of doing business, 
but it is neither alleged nor shown that they will suffer 
in their property rights, unless we are to assume tliat the 
mere enforcement of the act will work such injury. 

It is said in In re Sawyer, 124 U.S. 200, that the office 
and jurisdiction of a court of equity, unless enlarged by 
express statute, are limited to the protection of rights of 
property. It is, however, pointed out that the rule has 
its exceptions, such as when a threatened prosecution is 
hostile, vexatious, and unwarranted, and involves the wan- 
ton destruction of or injury to property interests of the 
accused, and especially so where the injured party would 
have no adequate remedy at law. The rule seems to be 
that a court of equity will not interfere with the enforce- 
ment of a statute, except where property rights are in- 
volved and the petitioner has no adequate remedy at law. 
If the act is valid, plaintiffs cannot complain of its en- 
forcement. If invalid, that defense may be asserted in the 
court where a prosecution is attempted. The validity or 
invalidity of the act is purely a question of law, and it 
will not be assumed that a court of law will incorrectly 
decide it. City of Denver v. Beede, 25 Colo. 172. 

Appellants rely upon the cases of Jams v. Mellor, 93 
Neb. 438, and Bartels Northern Oil Co. v. Jackman, 29 N. 
Dak. 286. In the former case this court upheld the action 
of the district court in restraining the enforcement of, and 
declaring void, what was known as the “Stallion Regis- 
tration Law.” In that case the jurisdiction of the equity 
court was not called in question, while the issue of fact 
was made that the defendants had interfered with the sale 
of plaintiff’s property, that its market value had been re- 
duced and depreciated, and, unless restrained, they would 
continue this interference. 

Neither is Bartels Northern Oul Co. v. Jackman, supra, 
4a parallel case. There the state of North Dakota had 
passed an oil inspection law levying an inspection fee 
largely in excess of the amount necessary for the payment 
of the expense of inspection. Plaintiff was a large dealer 
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in oils, and, from day to day, placed in its storage tanks, 
at its several places of business within the state, large 
quantities of oils for the use of its customers. It was al- 
leged that the defendant inspector had seized these oils 
and threatened to hold the same until the inspection fees 
were paid. Here the property was directly affected and 
the equity court acquired jurisdiction. 

The record does not disclose facts sufficient to confer 
jurisdiction on a court of equity, and it is therefore unnec- 
essary to pass upon the other questions raised. 

The judgment of dismissal is 

AFFIRMED. 

SEpeEwIcK, J., concurs in the conclusion. 


HAMER, J., not sitting. 


E. B. ATKINSON, APPELLANT, Vv. H. M. UTTLEy, APPELLEE. 
Frep Ocroprer 2, 1915. No. 18161. 


1. Judgment: Revivor: Linrrations. The act of 1909 (Laws 1909, 
ch. 154, Rev. St. 1913, sec. 8041), relating to revivor of dormant 
judgments, applies to all judgments rendered before as well as 
those rendered after its passage. 


: VaLipity or Stature. The time between the pas- 
sage of the act and the date when it took effect will be considered 
by the courts in passing upon the question as to whether rea- 
sonable time was given thereby to judgment creditors in which to 
assert their rights. 


APPEAL from the district court for Holt county: 
WILLIAM H. WESTOVER, JUDGE. A/firmed. 


W. A. Meserve, for appellant. 
M. F. Harrington, contra. 


BARNES, J. 


This is an appeal from a proceeding in the district court 
for Holt county to revive a judgment. The record dis- 
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closes that on April 3, 1894, the appellant obtained a judg- 
ment in the county court of Holt county against H. M. 
Uttley, the appellee, for the sum of $1,000, and costs of 
suit taxed at $3.30. No execution was ever issued by that 
court, and on the 12th day of April, 1894, the judgment 
was transcribed to the district court of that county. No 
part of the judgment was ever paid, and no execution has 
ever been issued by the district court to collect the same. 
On October 30, 1909, the appellant commenced this pro- 
ceeding by petition to the district court to revive the judg- 
‘ment. To that petition the defendant answered, admitting 
that the judgment had been obtained and had become dor- 
mant, and alleged that no execution was ever issued on said 
judgment; that the judgment had been dormant for more 
than ten years from and after the 4th day of April, 1899, 
and that no proceeding had ever been had to revive the 
same until the commencement of the present action. On 
the hearing the court found for the defendant and dis- 
missed plaintiff’s petition, and he has perfected an appeal 
to this court to obtain a reversal of that judgment. 

Appellant contends that section 8041, Rev. St. 1913, does 
not, by its terms, apply to judgments which were dormant 
at the time it was adopted; therefore the district court 
erred in refusing to revive the judgment and dismissing 
plaintiff’s petition. The provision is general that no judg- . 
ment shall be revived unless the action to revive the same 
shall be commenced within ten years after such judgment 
becomes dormant. The judgment in question became dor- 
mant from and after the 4th day of April, 1899, and plain- 
tiffs petition was filed on the 30th day of October, 1909. 
It thus appears that the judgment had been dormant for 
more than ten years when this proceeding was commenced. 
The section in question is general in its terms, and was no 
doubt intended to apply to all judgments, whether rendered 
before or after that section was adopted. 

It is next contended that, if it does apply to the judg- 
ment sought to be revived, then it is void. because it con- 
tains no saving clause as to such judgments, and that, in 
order to uphold the section, it must be applied so as to 
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give the creditor a reasonable opportunity to bring an 
action to revive his judgment. It is argued that, appel- 
lant having brought his action some four months after the 
law took effect, it was brought within a reasonable time. 
Several authorities are cited in support of this contention. 

It appears, however, that the supreme court of North 
Dakota, in Osborne v. Lindstrom, 9 N. Dak. 1, determined 
a somewhat similar question, It was there held: “But 
the power of the courts is limited to passing upon the acts 
of the legislature, and, if the legislature has failed to act, 
courts cannot supply the lapse. Fixing the time within 
which to bring action is purely a legislative function. 
* * * The time between the date of the passage of an 
act and the date at which it takes effect will be consid- 
ered by the courts in passing upon the question as to 
whether reasonable time had been given in which to bring 
suit. In such cases, the courts hold that, in postponing 
the date at which the law should take effect, the courts 
intended that the intervening time should be given in which 
to assert rights.” See, also, Guiterman v. Wishon, 21 
Mont. 458. 

The section in question in this case was adopted by the 
legislature of 1909, and did not take effect until three cal- 
endar months after its adoption. There can be no doubt 
but that the legislature considered that this was a suffi- 
cient time in which any judgment creditor whose judg- 
ment had become dormant might commence an action to 
revive the same. The appellant in this case had the three 
calendar months above mentioned, and, in addition there- 
to, took four months further time before he commenced 
this action. Therefore he cannot consistently say that, 
as applied to him, the section in question is unconstitu- 
tional and void. This view is also in a manner supported 
by the supreme court of Kansas, in Angell v. Martin, 24 
Kan. 334, and Burnes v. Simpson, 9 Kan. 658. Armstrong 
v. Patterson, 97 Neb. 871, and Holmes v. Webster, ante, 
p. 105, while not exactly in point, throw some light on 
the question of actions brought on judgments. 
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The judgment in question in this case having been ren- 
dered more than 15 years before this proceeding was com- 
menced, and no execution ever having been issued, and 
no attempt made to collect the judgment, we are of opin- 
ion that the plaintiff should not now be allowed to revive 
the same or further harass the defendant in ‘attempting 
to collect the same. 

The judgment of the district court is therefore 

AFFIRMED. 

HAmMER, J., not sitting. 


P. A. WELLS, EXECUTOR, APPELLANT, V. HERMAN E. 
COCHRAN, APPELLEE. 


Frrep Octosrer 2, 1915. No. 19056. 


1. Appeal: Reversat: Law or THE Case. Where a judgment of the 
district court is reversed and the cause is remanded for a new 
trial, on such new trial the court is bound by the law of the 
case as announced by the supreme court. 


2. Principal and Agent: CoNTRAcT wiTH PRINCIPAL, An agent, who 
makes a contract with his principal in regard to the subject matter 
of his agency, must disclose to his principal all of the facts within 
his knowledge affecting the value of the things so contracted for. 
If he fails to do so, the principal will not be bound by the contract 
so made. 


APPEAL from the district court for Douglas county: Lr 
S. EsteLie, Jupee. Reversed. 


Ray J. Abbott and P. A. Wells, for appellant. 
A. 8S. Churchill, contra. 


BARNES, J. 

This case is before us a third time. Our former opin- 
ions are reported in 78 Neb. 612, and 84 Neb. 278. In our 
last opinion it was held: “AII profits made or advantage 
gained by an agent in the execution of his agency belong 
prima facie to his principal.” It was further held: “An 
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agent cannot, directly or indirectly, lawfully have an in- 
terest in the sale of the property of his principal without 
the latter’s consent freely given after full knowledge of all 
facts known to the former; and, if a contract is made in 
regard thereto after said agency is created, the burden of 
proof is on the agent to show the knowledge and consent 
of his principal.” These statements have become the law 
of the case. 

The issues remain the same as they were when the cause 
was tried the second time. On the present trial, the de- 
fendant had the verdict and judgment, and the plaintiff 
has again brought the case to this court for reversal. It 
will not be necessary to set forth the pleadings in full, for 
the issues are fairly stated in our former opinions. 

It appears that the trial court, by his instructions, in- 
formed the jury that the only question which they could 
consider was whether the plaintiff’s testate signed the con- 
tract, by which it was claimed Johnson agreed that de- 
fendant should have all he could get from the Hawvers 
in exchange for his Frontier county land in excess of the 
South Omaha lot. This is assigned as error. If Johnson, 
after he had employed Cochran, as claimed in the plain- 
tiff’s petition, signed the agreement which defendant con- 
tended authorized him to retain the $500 paid him by Haw- 
ver, without any knowledge of the fact that defendant had 
received or been promised this boot money, and defend- 
ant fraudulently concealed that fact from his client, then, 
as the agent and attorney of Johnson, he was bound to 
make such disclosure, and the contract, if signed by John- 
son, was of no binding force and effect. It is a well- 
settled rule of law that fraud will vitiate such contracts. 
Our opinion on the last appeal shows clearly that the issue 
should not have been so restricted, and the giving of the 
instructions complained of, and the refusal to submit the 
question of fraudulent concealment, as requested by the 
plaintiff, was reversible error. 

It is unnecessary to determine the other errors assigned, 
except that the evidence which tended to show the fraud 
and deceit should have been submitted to the jury, and 
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they should have been required to determine its truth or 
falsity. 
The judgment of the district court is therefore reversed 
and the cause is remanded for further proceedings. 
REVERSED. 
Fawcett, J., not sitting. 


Perry L. FULLER, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


Freep OctToper 2, 1915. No. 18184. 


Carriers: TRANSPORTATION oF Live Stock: Acrion For INJguRmsS: IN- 
STRUCTIONS. Where a joint action was brought against an initial 
and a connecting carrier for injuries to animals transported over 
both roads and a judgment was rendered exonerating the connect- 
ing carrier, from which judgment no appeal was taken, it was 
erroneous to. instruct the jury, on appeal to the district court by 
the initial carrier from the judgment against it, that they might 
consider and assess damages for injuries occurring on the line of 
the connecting carrier. 


APppAL from the district court for Hall county: 
JAMES R. HANNA, JUDGE. Reversed. 


A. A. McLaughlin, Edgar Rk. Hart and Wymer Dressler, 
for appellant. 


W. A. Prince, contra. 


LETTON, J. 

Plaintiff delivered 54 head of horses and mules at 
Ewing, Nebraska, to the defendant to be transported to 
Grand Island, Nebraska. Plaintiff charges that, while the 
horses were being loaded, the loading chute broke and sev- 
eral of the horses were injured. The animals were loaded 
in two cars, one of which cars is charged to have been 
defective, which were taken to Norfolk by the defendant, 
and from there were transported to Grand Island by the 
Union Pacific Railroad Company. When the horses ar- 
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rived at Grand Island, several of them were found to be 
injured, as plaintiff claims to his damage in the sum of 
$145, for which amount verdict and judgment were ren- 
dered against the defendant. Defendant appeals. 

It appears that the action was originally commenced in 
the county court of Hall county against the Chicago & 
Northwestern Railway Company and the Union Pacific 
Railroad Company as joint defendants. ‘The trial there 
resulted in a verdict in favor of plaintiff against the Chi- 
cago & Northwestern Railway Company, and against the 
plaintiff in favor of the Union Pacific Railroad Company. 
The Chicago & Northwestern Railway Company alone ap- 
pealed. The plaintiff filed his petition in the district court 
against the latter company alone. In its answer defend- 
ant admitted that it received the horses, denied that the 
loading chute or either of the cars were out of repair, 
alleged that the plaintiff entered into a written contract 
whereby it was agreed that the defendant should not be 
liable for any injuries in carrying the animals except upon 
its own line, and that it safely conveyed the horses to Nor- 
folk and delivered the animals to the Union Pacific Rail- 
road Company, in good condition according to contract. 
It was further alleged that, on account of the judgment 
mentioned, plaintiff is estopped to claim any liability 
against this defendant for any damage or injury occurring 
while in the hands of the Union Pacific Railroad Com- 
pany. 

Plaintiff insists that the contract was one for a through 
shipment from Ewing to Grand Island, while the defend- 
ant takes the position that by the contract defendant only 
undertook to transport the animals safely to Norfolk and 
there deliver them to the connecting carrier to be trans- 
ported to Grand Island. Defendant insists that under the 
holding in Fremont, E. &d M. V. R. Co. v. Waters, 50 Neb. 
592, Fremont LH. & M. V. R. Co. v. New York, C. & St. L. 
f. Co., 66 Neb. 159, and Whitnack v. Chicago, B. & Q. R. 
Co., 82 Neb. 464, the defendant is not liable for injuries 
not occurring upon its own line of road. Contracts sim- 
ilar to the one in question were held to provide for a 
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through shipment in the cases of Chicago, R. I. & P. R. Co. 
v. Western Hay & Grain Co., 2 Neb. (Unof.) 784, and Sté. 
Joseph & G. I. R. Co. v. Palmer, 38 Neb. 463. Section 
6058, Rev. St. 1913, provides in part: ‘Whenever two 
or more railroads are connected together, the company 
owning either of such roads receiving freight to be trans- 
ported to any place on the line of either of the roads so 
connected shall be liable as common carricrs for the de- 
livery of such freight, to the consignee of the freight, in 
the same order in which such freight was shipped.” No 
reference seems to have been made to this statute in such 
former opinions. 

Under the peculiar circumstances of this case, we think 
it is unnecessary to cousider this question critically. The 
action was originally a joint action against both carriers. 
The issue as to whether the injuries occurred upon the 
line of the Union Pacific Railroad Company or the Chi- 
cago & Northwestern Railway Company was tried and 
determined in the county court. No appeal was taken 
from this judgment. The plaintiff is bound by it, and can- 
not now assert in the same action that the Chicago & 
Northwestern Railway Company is liable for injuries which 
may have occurred on the line of the Union Pacific Rail- 
road Company. Plaintiff was not obliged to join both car- 
riers; but, having elected to try that issue, he is bound 
by its adjudication. 

We think that the‘trial court erred in refusing to in- 
struct the jury at the request of defendant that the de- 
fendant was not liable for injuries which the animals 
may have received while being transported by the Union 
Pacific Railroad Company, and in instructing on the theory 
that it was immaterial on which line the injuries occurred. 
The defendant is liable for any damages which may have 
resulted prior to the delivery of the animals to the Union 
Pacific Railroad Company. 

It is impossible to determine how far the testimony as 
to the loading chute and cars affected the verdict. It will 
therefore be necessary for a retrial of the case with the is- 
sues confined to the injuries suffered before the Union 
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Pacific Railroad Company assumed control of the ship- 
ment. 
The judgment of the district court is reversed and the 
cause remanded. 
REVERSED. 


Rose, Fawcett and HAaMeEr, JJ., not sitting. 


HENRY GOTCHALL, APPELLEE, V. GEORGE GOTCHALL, APPEL- 
LANT; GeorGE A. ADAMS ET AL., APPELLEES. 


Firep OcToper 2, 1915. No. 18267. 


1. Wills: Suir to Enrorce: Jurispiction. An action by a legatee to 
quiet the title of the administrator with the will annexed to 
certain real estate of the testator for the purpose of sale, to declare 
a trust and that the administrator is a trustee, to define his 
duties, to determine the question whether an outstanding life 
estate exists in the principal defendant, and to recover posses- 
sion of the land for the trustee, is not within the jurisdiction of 
the county court, and is within the jurisdiction of the district 
court, sitting as a court of equity. 


: Devise: Consrruction. Whether a devise is upon a con- 
dition precedent or subsequent is not to be determined alone from 
the use of technical words in a will. The question is one of the 
intention of the testator. If the language of the whole will shows 
that it was the intention of the testator that the act upon which 
the right depends was to be performed before the interest vested, 
the condition is precedent, and in such case, unless the act is 
performed as directed and required by the will, no interest in the 
property passes. 


: CONDITION PRECEDENT. Will construed, and 
held that the payment of the mortgage upon the land was a con- 
dition precedent to the right of the appellant to the use and occu- 
pation of the premises. 


ApprAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JuDGH. Affirmed. 


Aldrich & Fuller, for appellant. 
George A. Adams and George W. Berge, contra. 
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LETION, J. 

This action is brought by Henry Gotchall, one of the 
children of John Gotchall, deceased, making George A. 
Adams, administrator with the will annexed, and all the 
other legatees of the deceased parties. .The purpose of the 
action is to declare that the defendants, George Gotchall 
and his wife, have no interest in certain real estate dis- 
posed of by the will, to quiet the title of the administra- 
tor and trustee therein, and for directions to him to con- 
vert the real estate into money and to proceed with the 
administration of the estate. The administrator and trus- 
tee concur in asking the same relief. The executor named 
in the will declined to act, and an administrator with the 
will annexed was appointed. The claims against the es- 
tate existing prior to the death of John Gotchall have been 
paid, but claims for the support of the widow are still 
unsettled. The provisions of the will which are involved 
are as follows: 

“(2) I will and bequeath that if my farm is not sold 
during my lifetime, that my beloved wife, Anna Gotchall, 
have her support off of said farm so long as she may live. 

“(3) There being a twenty-one hundred ($2,100) dol- 
lar mortgage now upon my farm, I will and bequeath that 
if I own said farm at my death, that my two beloved sons, 
Henry Gotchall and George Gotchall, have the use of said 
farm, subject to the support of my beloved wife, so long 
as they may desire to use the same, provided they pay off 
‘said mortgage now upon the same, and keep the same free 
from debts, and keep the taxes paid upon it, and keep the 
same in fair repair, until such time as they may deem 
that they have held the same long enough to pay them for 
the payment of said mortgage, and the interest upon the 
money used in paying the same, and that in equity and 
good conscience they have been fully paid, and that said 
property should be divided among my said children, at. 
which time it shall be disposed of as hereinafter stated. 

“(4) I will and bequeath to my beloved son, William 
Gotchall, the sum of five ($5.00) dollars, to my beloved 
son, Arthur Gotchall, the sum of five ($5.00) dollars, and 
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to my beloved son, Curtis Gotchall, the sum of five ($5.00) 
dollars, they and each of them having received from me 
heretofore one thousand ($1,000) dollars. 

(5) Should I sell said land before my death, I then 
will and bequeath that my beloved wife shall be supported 
from the proceeds of the same, or of what shall remain of 
the same at my death, so long as she may live, and that 
at her death, the remaining portion of the same be divided, 
among my children as follows: Mary Julick, wife of 
Merari Julick, Sabina Ramsey, wife of John Ramsey, 
Henry Gotchall, George Gotchall, and Emily Vantress, one 
thousand ($1,000) dollars each, and the remainder, if any, 
to be equally divided among all my children.” 

“(7) JI will and bequeath that whatever of the personal 
property, if any, shall be remaining after the payment of 
my funeral expenses and expenses of my last sickness and 
expenses of administration, shall go to and be the absolute 
property of my beloved son, George Gotchall, giving to 
him the right, if he so desire, to distribute the same among 
his brothers and sisters. 

“(8) That at such time as my beloved sons, Henry and 
George Gotchall, deem that they have been sufficiently paid 
by the use of said farm for the satisfaction of said mort- 
gage, the said land shall be sold and out of the proceeds 
one thousand ($1,000) dollars be paid to each of my be- 
loved children, as follows: Mary Julick, Sabina Ramsey, 
Henry Gotchall, George Gotchall, and Emily Vantress, and 
the remainder, if any, to be held by my son, George Got- 
chall, until he shall see fit to divide it among my children, 
Mary Julick, Sabina Ramsey, Henry Gotchall, George Got- 
chall and Emily Vantress.” 

The $2,100 mortgage was never paid. John and Henry 
Gotchall took possession of the farm and continued to re- 
side thereon with the widow for some time. After George 
married, dissensions arose, and early in 1909 Henry Got- 
chall and his mother left the farm, and Mrs. Gotchall never 
lived there afterward. She died in July, 1911. George has 
retained and is now in possession of the real estate. 
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The defendant George Gotchall contends that the will 
created a life estate in John and Henry Gotchall, subject 
to the lien of the mortgage and a lien for the support of 
the widow. He prays that the court construe the will to 
‘ that effect, and that it decree that Henry has forfeited all 
his right to the land by reason of his failure to comply with 
the conditions of the will, and that George, therefore, is 
entitled to a life estate in the entire premises. 

The district court found that, under the provisions of 
the will, no life estate was created in either George or 
Henry Gotchall. The title to the real estate was quieted in 
the administrator and trustee for the purpose of sale. He 
was given possession of the land, and directed to sell it 
and proceed with the administration of the estate in ac- 
cordance with the will. George Gotchall was enjoined from 
asserting any right, title or interest in the premises incon- 
sistent with the rights of the administrator. 

Appellant contends that the district court has no juris- 
diction, the action being within the sole original jurisdic- 
tion of the county court. We are of a contrary view. The 
construction of the will is only incidental to the real pur- 
pose of the action, which was to declare a trust in the ad- 
ministrator, to determine the extent of the duties of the 
trustee, to settle the question as to whether a life estate 
in the land existed in George Gotchall, and to recover pos- 
session for the trustee. Under section 16, art. VI of the 
Constitution, the county court has no jurisdiction to de- 
termine such issues. Cases illustrating the distinction 
between actions brought merely to construe a will and 
such actions as this are Andersen v. Andersen, 69 Neb. 
565, Adams v. Dennis, 76 Neb. 682, and Fisher v. Fisher, 
80 Neb. 145. 

The proper function of a court in construing a will is 
to ascertain the intention of the testator and to uphold 
his wishes, if not forbidden by some positive rule of law. 
The appellant states the question thus: “TI*irst, under the 
terms of the will, did testator intend and provide that 
George Gotchall and Henry Gotchall should do certain 
things before they could take possession of the place, that 
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is, provide for the mother, pay off the mortgage and other 
things? second, or did he intend and provide that for do- 
ing the things just mentioned they should have the use 
and occupation of the farm? If the former, it is a condi- 
tion precedent; if the latter, it is a condition subsequent.” — 
This is hardly a correct statement of the question, since 
the support of the widow was a charge upon the land in 
any event. But it is correct so far as the payment of the 
mortgage is concerned. 

In Finlay v. King, 3 Pet. (U.S.) *346, itis said: “It is 
certainly well settled that there are no technical appro- 
priate words which always determine whether a devise be 
on a condition precedent or subsequent; the same words 
have been determined differently, and the question is al- 
ways a question of intention. If the language of the partic- 
ular clause, or of the whole will, shows that the act upon 
which the estate depends must be performed before the es- 
tate can vest, the condition, of course, is precedent; and, 
unless it be performed, the devisee can take nothing. If, on 
the contrary, the act do not necessarily precede the vest- 
ing of the estate, but may accompany or follow it, and this 
is to be collected from the whole will, the condition is sub- 
sequent.” 

Tested by this standard and considering the whole in- 
strument it is apparent that the first thought of the tes- 
tator was to provide for the support of his widow, the next 
to provide for the payment of the mortgage, the sale of 
the land free of the lien, the payment of $1,000 each to 
those of his children to whom an advancement of that 
amount had not been made, and the equal distribution of’ 
the remainder among all the children. It is clear that 
the payment of the mortgage of $2,100 was a condition 
precedent to Henry and George having the use of the farm, 
and that as a reward and recompense for so doing, and 
for supporting their mother, they should have the use 
of the farm “until such time as they may deem that they 
have held the same long enough to pay them for the pay- 
ment of said mortgage, and the interest upon the money 
used in paying the same, and that in equity and good con- 
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science they have been fully paid.” The language of the 
will which provides that the sons shall have the occupa- 
tion of the farm “long enough to pay them for the payment 
of said mortgage” clearly so implies. This construction 
is reinforced by the language in the eighth paragraph. 
Fisher v. Fisher, supra. 

It is argued that a court of equity will not enforce a 
forfeiture for nonperformance of a condition subsequent; 
but, having construed this provision to be a condition prec- 
edent, the authorities cited do not apply. 

The directions as to the sale of the property operated to 
convert the real estate into personalty. Chick v. Ives, 2 
Neb. (Unof.) 879. The time of conversion was subject to 
being postponed to the repayment of George and Henry, 
if they first paid the mortgage; but, since this they failed 
to do, the right to the proceeds vested in the respective 
legatees after a reasonable time had elapsed in which the 
brothers might have met the condition precedent on which 
their right to hold the possession of the land depended. 
It then became the duty of the administrator to sell the 
real estate and pay the legacies. 

We think the district court made the proper construc- 
tion of the will and disposition of the case. Its judgment 
is therefore 

AFFIRMED. 

HAMER, J., not sitting. 


MINNEAPOLIS BREWING COMPANY, APPELLEE, V. THOMAS J. 
FLYNN, CirTy CLERK, ET AL., APPELLANTS. 


Futep Octroper 2, 1915. No. 19229. 


1. Intoxicating Liquors: Grant or LicENSE: DISCRETION oF Boarp: RrE- 
view. The issuance of a license to sell intoxicating liquors is com- 
mitted by the statute to the discretion of the several excise boards 
and city and village councils. The power of the courts to review 
their decisions extends to determining whether the jurisdictional 
facts necessary to the granting of the license have been shown 
to exist, and, in some cases, to determine whether their action in 
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refusing a license has been so arbitrary and unjust as to consti- 
tute an abuse of discretion. 


: PRESUMPTION: BURDEN oF Proor. In the ab- 
sence of evidence to the contrary, it will be presumed that an 
excise board has exercised a legal discretion in determining the 
number of liquor licenses to be issued, and in refusing to grant a 
license in excess of the number fixed. The burden of proof is 
upon one who asserts that there has been an abuse of discretion. 


APPEAL from the district court for Douglas county: 
WILLIS G. Sears, Jupen. Reversed with directions. 


John A. Rine, W. C. Lambert, H. B. Fleharty and L. J. 
Te Poel, for appellants. 


Benjamin 8. Baker and F. A. Mulfinger, contra. 


LeTTon, J. 

In May, 1915, the appellee made application to the city 
council of Omaha, sitting as an excise board, for a whole- 
sale license to sell liquors in that city. The application 
was refused. An appeal was taken to the district court, 
where the order of the excise board was reversed, upon 
the ground that the action of the city council denying the 
license was arbitrary and an abuse of the discretion vested 
in it by law. The case is here upon appeal from that 
order. 

The city council, in denying the applicant a license, re- 
cited the passage of a resolution on the 31st day of De- 
cember, 1914, declaring that it was for the best interests 
of the public that no additional wholesale licenses to sell 
malt, spirituous and vinous liquors in the city of Omaha, 
over and above the number on said date granted, should be 
granted by the city council, declared that it “now believes 
that the best interests of the public and of the city still de- 
mand that no other wholesale liquor license to sell liquor 
at wholesale within the city for the year 1915 be granted,” 
and it therefore refused the license. 

The appellants insist that the question as to the num- 
ber of liquor licenses to be issued rested in the discretion 
of the excise board, and that no abuse of this discretion 
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has been shown; while the appellee contends that, after the 
excise board has entered upon the policy of granting whole- 
sale licenses, it cannot curtail the number which shall be 
granted. 

The issuance of liquor licenses is committed by the stat- 
utes to the discretion of the several boards authorized to 
grant the same. The power of the courts to review their 
decisions extends to determining whether the jurisdictional 
facts necessary to the granting of the license have been 
shown to exist, or to determine, in certain cases, whether 
the action of these tribunals has been arbitrary and un- 
just to such a degree that it is apparent that a legal and 
judicial discretion has not been exercised, or their discre- 
tion wantonly abused. The presumption is that the tri- 
bunal to whom the law has committed the exercise of a 
legal discretion has duly exercised the same, and the bur- 
den of proof is upon him who asserts to the contrary. 
There is no evidence in the record as to the number of 
wholesale liquor licenses issued in the city of Omaha, and 
there is nothing to show that there has been any attempt 
to establish a monopoly, or that the city council was not 
fully justified in restricting the number of wholesale li- 
censes to be issued for 1915 to the number already issued 
when the resolution was passed. We must give the excise 
board the benefit of the presumption, and hold that it 
has not been shown that its action was arbitrary or illegal. 

But it is urged by the appellee that to restrain or limit 
the number of wholesale licenses to any extent whatso- 
ever is an unjust and arbitrary exercise of power. It is 
argued that the only lawful reason for permitting the 
number of retail liquor sellers in a city or town to be lim- 
ited is on account of the liability on the part of the fre- 
quenters of saloons to be guilty of brawls, disorders and 
unseemly conduct; that the wholesale liquor trade is con- 
ducted in an entirely different manner, no drinking being 
allowed upon the premises; that it therefore stands in a 
different class, and any limitation as to the number of 
such dealers is arbitrary and unjust. We cannot take this 
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view. It may be true that the. same reasons do not exist 
for the regulation of the wholesale liquor traffic as for the 
limitation of the retail traffic, and that it cannot be detri- 
mental to the best interests of the commonwealth to allow 
an unlimited number of wholesale establishments; but this 
argument should be directed to the legislative department, 
and not to the judicial. The lawmakers have committed 
such questions of policy to the licensing bodies, and even 
though the law might have been otherwise, without serious 
damage to the public weal, we must take it as we find it. 

Much was said in the argument in regard to a recent 
case in which an order of the district court allowing a 
license to a wholesale liquor dealer whose application had 
been rejected by the city council was affirmed by this 
court Without opinion. The facts in that case are readily 
distinguishable from those presented here. In that case 
the application was filed prior to a number of others. No 
remonsirance or objections were on file, and there was 
nothing in the record to show that the applicant was not 
entirely fit to conduct the business. Several later appli- 
cations were taken up by the city council and licenses 
granted. After this was done a resolution declaring that 
no more licenses should be granted was passed, and the 
applicant was left without a license. The district court 
held that such action was arbitrary and unjust, and this 
court took the same view. 

The judgment of the district court is reversed and the 
cause remanded, with directions to revoke and cancel the 
license. 

REVERSED. 

Hamez, J., not sitting. 
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STATE, EX REL. WILL W. CRANDALL, APPELLANT, V. EK. C. 
EICKHOFF ET AL., APPELLEES. 


Fitep Octoser 2, 1915. No. 18973. 


Highways: Brinces: Construction: “Stream.” A stream of running 
water flowing between well-defined banks across a public road, 
and of sufficient width and depth to require the construction of a 
bridge on such road, is a “stream,” within the meaning of section 
3060, Rev. St. 1913. 


APPEAL from the district court for Knox county: 
ANson A. WELCH, JupGp. Reversed with directions. 


F. L. Bollen and J. C. Robinson, for appellant. 
P. H. Peterson, contra. 


Fawcett, J. 

This is an action in mandamus to compel the respond- 
‘ents, who are supervisors of Knox county, to construct and 
maintain a bridge over a stream of water on a public high- 
way in the township of Herrick, in that county. On a 
hearing to the court, the action was dismissed at relator’s 
costs. Relator appeals. 

The action is based upon the following sections of the 
Revised Statutes, 1913: 

“3060. In counties under township organization the ex- 
pense of building, maintaining and repairing bridges on 
public roads over streams shall be borne exclusively by the 
county within which such bridges are located. 

“3061. The county board of every such county shall 
build, maintain and repair every such bridge, and make 
prompt and adequate provision for the payment of the ex- 
pense thereof.” 

That the road in question is a public road is conceded. 
The only disputed question, therefore, is as to whether 
the watercourse in controversy is a “stream,” within the 
meaning of the statute. The evidence shows that the 
stream has its source in flowing springs located about 80 
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to 100 rods above the bridge; that in ordinary flood times 
it drains more than a section of land. The testimony 
varies as to its width and depth. One witness testified 
that the stream of water is about 11 feet wide and of an 
average depth of 3 or 4 inches; that the distance between 
the approaches, where the old bridge was, is 16 feet, and 
to the bottom of the stream 414 feet. Another witness 
testified that it is 16 feet from bank to bank where the old 
bridge went out, and the water level is about 10 or 11 feet 
wide. Another gives the width as 11 feet, and the depth 
of the water 2 or 3 inches. The man who built the old 
bridge testified that the water is from 4 to 6 inches deep, 
and about 5 feet wide; that, in building it, he used eight- 
foot cedar posts, driven down, with 4x8 stringers nailed 
on each side, three-inch plank on top, and 10 feet wide. 
One witness testified that the old bridge was not large 
enough to accommodate the water at all times; that it 
should have been 20 feet wide, and about 3 feet higher, 
in order to carry the water in an ordinary rain. Another 
witness testified that, to put in a proper bridge, 20-foot 
piling should be driven down to about 6 feet and the bridge 
fastened to it; that a fivefoot culvert would not do at 
times. There is no controversy over the fact that there is 
a continuous flow of water in the stream at all seasons 
of the year, both winter and summer, and that this has 
been true for 30 years or more. 

A stream is defined in the Century Dictionary: “A 
course of running water; a river, rivulet, or brook.” This 
definition was approved in County of Dodge v. County 
of Saunders, 70 Neb. 451. In 36 Cyc. 1334, it is said that 
the word “stream” has a well-defined meaning. Among 
these meanings given by the author is: “A current of 
water; a body of water having a continuous flow in one 
direction.” In Trustees of Schools v. Schroll, 120 111. 509, 
521, it is said: “The word ‘stream’ has a well-defined 
meaning, wholly inconsistent with a body of water at rest. 
* * * And this is so, independent of the size of the 
one or the other. The flowing rivulet of but a few inches in 
width is a stream as certainly as the Mississippi.” 
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We are unable to see how we can give any other mean- 
ing to the word as used by the legislature in the act above 
quoted, without resorting to a forced construction of the 
language used. The statute in question was enacted by 
the legislature in 1887. Laws 1887, ch. 72. Prior to that 
time the law relating to the construction of bridges over 
streams in counties under township organization required 
such bridges to be constructed by the township in which 
the bridge was located, while in counties not under town- 
ship organization the county was required to construct 
them. There being no just reason for any such distinction, 
the act in question was passed. The evident intention of 
the legislature was to require counties to provide the means 
of crossing all streams which would require the construc- 
tion of a bridge. The justice of such a law cannot be 
questioned. A bridge, being in its very nature a substan- 
tial and permanent structure, which would necessarily cost 
a considerable sum of money, should be built by the county. 
We see no good reason why a township should be required 
to build an expensive bridge on a public road which is in 
general use, not by the township alone, but by the county 
generally. The evidence fully shows that the watercourse 
in controversy is a stream, within the meaning of the law 
and the intention of the lawmakers. The cost, therefore, 
of spanning it with a suitable bridge should be borne by 
the county. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to enter judgment 
in accordance with the prayer of the relator. 

REVERSED. 

Hamer, J., not sitting. 
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ARTHUR B. CARTER Y. STATE OF NEBRASKA. 
Frcep Octroser 2, 1915. No, 19149. 


1. Criminal Law: ApreaL: Routines on Evipence. A conviction will 
not be reversed for errors in the admission or exclusion of evi- 
dence, unless it appears from the record that the defendant was 
probably prejudiced thereby. 


: Triat: Instruction: ‘“ReasonaBle Dovust.” The instruc- 
tion defining a reasonable doubt, set out in the opinion, sustained. 


3. "i : : Proor or Atti. The instruction set out 
in Nightingale v. State, 62 Neb. 371, 374, which announces the 
rule as to evidence tending to show an alibi, approved, and the 
rule reaffirmed. 


Error to the district court for Lancaster county : ALBERT 
J. CORNISH, JUDGE. Affirmed. 


Adams & Jeary, for plaintiff in error. 


Willis E. Reed, Attorney General, Charles 8. Roe and. 
Jesse B. Strode, contra. 


FAWCETT, J. 

From a conviction of the crime of robbery, in the dis- 
trict court for Lancaster county, the defendant has prose- 
cuted error to this court. 

The brief of plaintiff in error, who will be designated 
as defendant, assigns 12 errors. The first nine assignments 
relate to the rulings of the court in the admission and 
exclusion of evidence. When the questions and answers 
referred to in these assignments are taken in connection 
with their context, it becomes apparent that no prejudi- 
cial error, if any at all, was committed. 

The ninth assignment assails the ruling of the court in 
sustaining a motion to strike the answer to a question pro- 
pounded to defendant while testifying as a witness in his 
own behalf. The crime with which defendant was charged, 
if committed by him, was committed in connection with 
one Frank Conan, who had testified as a witness for the 
state. Defendant was being interrogated as to Conan and 
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had testified that he knew him. “Q. I will ask you, Mr. 
Carter, were you with Frank Conan on Saturday night the 
1st day of August last? A. No, sir. Q. I will ask you, 
do you know where you were Saturday night the Ist day 
of August? A. I certainly do. Q. Now, Mr. Carter, just 
tell the jury where you were and who was with you Satur- 
day night, the 1st day of August. A. On Saturday night, 
the 1st day of August, I had an appointment with Harry 
Smith and Lee Chester at the pool hall, I don’t remember 
who was owning it then, Eskew or Seiford, between O: and 
P on Eleventh street, and I met him there, and we went 
down to Rohrig’s saloon, or Jetier’s saloon, which is the 
same thing, the same place, and had three glasses of beer, 
and came back to the pool hall, and got the horse and 
buggy, and went out over the O street viaduct, dug some 
fish worms on the north side of the road, came back to 
town, and went out to Eleventh and B, and we stopped at 
a store, and Harry Smith and Lee Chester went in and 
bought some lunch, and we went on out to High street over 
to Fourteenth, and on out three or four miles to the creek, 
and fished all night, and along about, oh, I should judge 
anywhere from 7 to 9 o’clock, we started back the next day, 
on Sunday, and I was not in town at any time during that 
_time. I have been persecuted in this town for years by 
Jim Malone. 

“Mr. Hager: The defendant moves to strike out the an- 
Swer as not responsive to the question. Sustained. The 
defendant excepts.” 

The ninth assignment refers to the sustaining of this 
motion. A simple reading of the answer and the motion 
gives color to defendant’s assignment, but it is argued with 
much force by the state that the motion to strike related 
simply to the last sentence in the answer, viz.: “I have 
been persecuted in this town for years by Jim Malone.” 
(Mr. Malone was chief of police.) The answer above 
quoted up to this last sentence was so clearly responsive 
to the question, and the last sentence so clearly not re- 
sponsive thereto, that it is apparent that counsel on both 
sides, the court and the jury could not have understood 
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that any of the answer was stricken but the last sentence. 
The next question asked by counsel for defendant indicates 
that he so considered it. The question was: “What time 
did you get back to Lincoln, Mr. Carter?” No objection 
was interposed to this question by the state, and he an- 
swered: “Oh, I should judge, I don’t remember the exact 
time, sometime in the forenoon, 9 or 9:30, somewhere like 
that, I don’t remember the exact time. I have no reasons 
to remember it.’’ It will be seen that this question called 
for a continuation of the answer which the witness had 
just given. If that answer had been entirely stricken out, 
the question and answer last cited would have been unin- 
telligible, as it would not be a continuation of anything 
which had preceded it. That the whole answer under con- 
sideration was not considered as having been stricken out 
is further shown by the cross-examination of the defend- 
ant. He was asked: “Q. And it was on the 1st of Au- 
gust, you remember very distinctly, that you went fishing? 
A. Oh, yes, sir. * * * Q. Was there any particular 
reason why you should go over te the viaduct to get the 
bait on the Ist of August? A. Yes, sir; when we all got 
back we thought Chester would have the bait, and when 
he didn’t have it we thought somebody would have it, but 
they didn’t have it, and we took the boys over there to 
get it. Q. And that was the reason you went that time? 
A. Yes, sir.” Defendant interposed no objections to those 
questions by the state on cross-examination, notwithstand- 
ing the fact that they were based upon testimony given 
by the defendant on direct examination which, by the ninth 
assignment, it is now contended, had been stricken out. 
The tenth assignment is based upon the refusal of the 
court to give instruction No. 4, requested by defendant, 
in which the court was asked to direct the jury that, “if 
you find in this case that the evidence fails to show any 
motive, cause or reason on the part of defendant to com- 
mit the act of which he is accused, then you should con- 
sider this fact in determining upon your verdict.” The in- 
struction was properly refused. The defendant was 
charged with having made an assault upon one Elga L. 
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Horn and forcibly taken from him $6 in money. We do 
not think that the rule as to motive has any application 
to a case of this character. 

The eleventh assignment, and the one most vigorously 
presented, assails the giving of instruction No. 4, on the 
question of reasonable doubt, as follows: “By the term 
‘reasonable doubt’ is not meant that the accused may pos- 
sibly be innocent of the crime charged against him, but it 
means some actual doubt having some reason for its basis. 
When the testimony adduced in its weight and effect be 
such that two conclusions can be reasonably drawn from 
it, one favoring innocence and the other tending to estab- 
lish guilt, then the charge of guilt is not established be- 
yond a reasonable doubt. A reasonable doubt that entitles 
to an acquittal is a doubt reasonably arising from all the 
evidence, or want of evidence, in the case. The proof is 
deemed to be beyond a reasonable doubt when the evi- 
dence is sufficient to impress the reason and understand- 
ing of ordinarily prudent men with a conviction on which 
they would act in the most important concerns and affairs 
of life.” 

It is argued that an instruction like this has been con- 
demned in Wisconsin and discredited in cases cited from 
other states; but an examination of the cases cited shows 
that the instructions considered in those cases differ ma- 
terially in their wording from the one under considera- 
tion here. From Polin v. State, 14 Neb. 540, 547, to Whit- 
ney v. State, 53 Neb. 287, 298, an instruction in this form 
has been sustained. In Whitney v. State, after quoting 
the instruction there given, which is substantially the same 
as the one now under consideration, we said: “The fore- 
going states the law correctly. Instructions, either in the 
identical language, or in substance the same, have been ap- 
proved by this court in the following cases”—citing Polin 
v. State, supra, Langford v. State, 82 Neb. 782, and Law- 
head v. State, 46 Neb. 607. 

The last assignment assails the giving of instruction 
No. 5, on the question of alibi. We deem it unnecessary 
to set out this instruction. A substantially exact copy 
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of the instruction will be found set out in Nightingale v. 
State, 62 Neb. 871, 374. After quoting the instruction, 
we said: “This instruction, we think, is not subject to any 
just criticism.” : 

A. careful consideration of the entire record fails to dis- 
close any prejudicial error. The judgment of the district 
court is therefore 

AFTIRMED. 

Hamer, J., not sitting. 


SaLvaToRE FRANCO V. STATH OF NEBRASKA. 
Fitep Octopre 2, 1915. No. 19152. 


Criminal Law: New Triat: Newry Discoverep EvIpENcE. The statutes 
have been so construed as not to allow a new trial after the term 
in which judgment has been rendered in a criminal case as it is 
in a civil case, and when it is conceded by the state that facts 
exist, as disclosed by circumstances after the trial, which could 
not have been known at the trial, and which have a direct bearing 
upon the question of the defendant’s guilt, and, if unexplained, 
render it improbable that the defendant is guilty, a new trial will 
be awarded. 


Ernor to the district court for Nuckolls county: LESLIE 
G. Hurp, Jupen. Reversed. 


Louis J. Piatti, John D. Wear and John F. Moriarty, 
for plaintiff in error. 


Willis H. Reed, Attorney General, Charles 8S. Roe and 
Harvey A. Brubaker, contra. 


SEDGWICK, J. 


This defendant and one Antonio Turco were employed 
by the Nebraska Portland Cement Company at Superior 
as common laborers, and in the early morning of October 
1, 1914, it is alleged the defendant killed the said Turco 
by shooting him with a revolver through the head. The 
shooting appears to have been conceded upon the trial. 
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The defense was that the defendant was insane and irre- 
sponsible. The trial resulted in a verdict of murder in 
the second degree, and the defendant was sentenced to 15 
years in the penitentiary. 

It is contended that the court erred in some of the in- 
structions to the jury, but the principal contention is that 
the verdict is not supported by the evidence. 

1. The second instruction given by the court upon its 
own motion was as follows: “To justify you in finding the 
defendant guilty of the crime of murder in the first degree 
as set out in the information, the state must establish and 
prove that the defendant, Salvatore Franco, on or about 
the 1st day of October, 1914, in the county of Nuckolls, and 
state of Nebraska, unlawfully, feloniously, forcibly, and 
purposely, with deliberate and premeditated malice, did 
assault one Antonio Turco by shooting him in the head 
with a pistol loaded with powder and leaden bullets, with 
the intention to kill and murder him the said Antonio 
Turco, and that as a result of said assault and wounds so 
inflicted by the defendant the said Antonio Turco, a hu- 
man being, died.” 

The contention is that this instruction excluded the de- 
fense of insanity, and Davis v. State, 90 Neb. 361, is re- 
lied upon as supporting this contention. In that case the 
defense was insanity, and the court instructed the jury: 
“The jury is instructed that the law presumes that a per- 
son intends all the natural, probable and usual conse- 
quences of his acts; that when one person assaults another 
violently with a dangerous and deadly weapon, likely to 
kill, not in self-defense, or in defense of habitation or 
property, and not in a sudden heat of passion or sudden 
quarrel, and the life of the person thus assaulted is ac- 
tually destroyed in consequence of such assault, then the 
legal and natural presumption is that death or great bod- 
ily injury was intended, and in such case the law implies 
malice and such killing would be murder.” 

The circumstances attending the homicide were proved 
by eye-witnesses, and the court, with the exception of one 
judge, considered that in such case it was erroneous to in- 
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struct the jury that the law implies malice, under the au- 
thority of Vollmer v. State, 24 Neb. 838, Lucas v. State, 78 
Neb. 454, and Kennison v. State, 80 Neb. 688. Three of 
the members of the court thought that this error was 
prejudicial to the defendant so as to require a reversal. 
A majority of the court, however, concluded that the error 
was not so prejudicial as to require a reversal, but the 
judgment of the district court was reversed for another 
reason. Three of the judges who considered the errors in 
the instruction quoted so prejudicial as to require a re- 
versal considered that the defeuse of insanity was wholly 
excluded by this instruction, because it told the jury that, 
under the facts recited in the instruction, “the law im- 
plies malice and such killing would be murder.” In the 
case at bar no such objection can be urged to the instruc- 
tion quoted. The jury were told that, to justify them in 
finding the defendant guilty, they must find certain facts, 
one of those facts being that the act was done “with delib- 
crate and premeditated malice,’ and in another instruc- 
tion the court told the jury: “As you have been ‘told, it is 
essential to the crime of murder, either in the first or sec- 
ond degree, that it must be done intentionally, and it fol- 
lows that the mind must have been capable of forming the 
intent and carrying it into execution, and of knowing the 
nature and effect of the act committed, in order to make 
one charged with crime criminally guilty; * * * and, 
even though you may be satisfied that the defendant com- 
mitted the act charged against him in the information, yet, 
unless you are further satisfied beyond a reasonable doubt, 
upon a view of the whole evidence, that at the time the de- 
fendant committed the assault he had a sufficient degree of 
reason to know and was capable of understanding what he 
was doing, and had sufficient understanding to know that 
his act was wrong, then the law will not hold him crim- 
inally responsible for what he did, and, unless you are so 
satisfied beyond a reasonable doubt, you should acquit him 
of every degree of the offense charged.” This language was 
not inconsistent with the instruction that, to justify a find- 
ing of guilty, they must find that the act was done with 
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deliberate and premeditated malice. It especially tells the 
jury that there could be no deliberate and premeditated 
malice if the defendant was insane at the time. 

2. The court also instructed.the jury: “It does not de- 
volve upon the defendant to prove by a preponderance of 
the evidence that he was insane at the time of the offense 
charged, nor that he is insane now, but if the evidence up- 
ou that subject is sufficient to raise a reasonable doubt, as 
defined in these instructions, as to his sanity, then he 
should be acquitted.” The words “nor that he is insane 
now” were, of course, unnecessary in this instruction. It 
would have been perhaps better to have omitted them, but 
we cannot see how that could have prejudiced the defend- 
ant. Also the expression, “if the evidence upon that sub- 
ject is sufficient to raise a reasonable doubt,” might pro- 
voke technical criticism. The evidence of insanity might 
be sufficient to raise a reasonable doubt, although the whole 
evidence, taken together, was sufficient to remove that 
doubt. This language was favorable to the defendant. It 
might lead the jury to think that, if the defendant had in- 
troduced sufficient evidence to raise a doubt as to his san- 
ity, no counter evidence of the state would be availing. 

38. Whether the evidence is sufficient to support the 
conviction is a more serious question. It appears that the 
defendant had been engaged in this employment for about 
three months; that he’ and the deceased were of the same 
nationality and had been friends during that time. Dur- 
ing the day prior to the shooting, an altercation had arisen 
between them, and in that altercation the deceased, who 
was an older man than the defendant, had used great vio- 
lence against the defendant, striking several blows with a 
shovel, one upon the defendant’s head, which was so se- 
rious as to render the defendant temporarily unconscious. 
The defendant, after the shooting, escaped, and for nearly 
four days wandered around, until he was found on the 
fourth day some 40 miles from the scene of the tragedy. 
Soon after he received the blow upon the head he com- 
plained of being sick, and only worked about a half hour 
that afternoon. There was other evidence tending to prove 


750 NEBRASKA REPORTS. [Vou. 98 


Franco v. State. 


that he was so affected by the injuries he had received as 
to be incapable of self-control and irresponsible for his 
acts. The evidence was conflicting. The jury found 
against the defendant, and the trial judge, after a careful 
and apparently fair trial of the defendant, refused to set 
aside the verdict, and sentenced the defendant, as already 
stated. There is in this case, however, an unusual and im- 
portant consideration which, in view of the inconclusive 
character of the state’s evidence, leads us to conclude that 
this judgment should be set aside. Soon after the trial, 
the defendant was taken to the penitentiary, and the next 
day he was examined by the prison physician and found to 
be insane, and by order of the board of control was trans- 
ferred to an asylum. In the asylum an operation was per- 
formed to relieve the effects of the injury to his skull 
caused by the blow he had received at the hands of the de- 
ceased, and it was then determined that he was insane as 
the result of this blow upon the head. While these mat- 
ters that took place after the trial are not shown by the 
record, they were stated in court upon the argument and 
concurred in by the attorneys for the state. 

In the early case of Bradshaw v. State, 19 Neb. 644, this 
court held that the statute authorizing a new trial after 
the term for newly discovered evidence did not apply to 
criminal cases. Judge Maxwell, who wrote the opinion, 
expressed regret that such was the case, in these words: 
“The writer desires to add that the rule permitting a peti- 
tion for a new trial to be filed at any time within one 
year from the rendition of the judgment in civil actions 
should, where there is newly discovered evidence, the ef- 
fect of which is to cast doubt on the correctness of the 
verdict or show the defendant’s innocence, be extended to 
criminal cases. Such a rule, in cases of conviction upon 
circumstantial evidence, if properly guarded and applied, 
would throw an additional safeguard around the innocent, 
and tend to the promotion of justice; but in the absence 
of legislation to that effect the courts are without au- 
thority in the premises.” Since the legislature has taken 
no action in that regard, this court reluctantly followed 
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that decision in Hubbard v. State, 72 Neb. 62, and in Evers 
v. State, 87 Neb. 721. In the latter case the above sug- 
gestion of Judge Maxwell is quoted. If an application 
for new trial after term was allowed in criminal as in 
civil cases, there can be no doubt that under the circum- 
stances admitted in this case that remedy would be ef- 
fective. If the trial had been delayed for a few days and 
the effects of the defendant’s injuries could have been 
shown, it is at least probable that the result of the trial 
would have been different. The attorneys for the state 
were in the line of duty in informing the court of these 
facts. We cannot affirm a judgment that is conceded to 
be unjust. 
The judgment of the district court is reversed and a 
new trial awarded. 
REVERSED. 


Lerron, J., concurs in conclusion, for other reasons. 
Ross, J., dissenting. 


Hamer, J., not sitting. 


ANTON JELINEK, APPELLER, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


Fitep OcToBER 16, 1915. No. 18300. 


1. Street Railways: InsuRY To PASSENGER: NEGLIGENCE. It is not neg- 
ligence per se for a street car passenger to take a position with 
one foot on the steps of the car, with one hand holding onto the 
handrail, and one foot swinging in the air preparatory to alight- 
ing at his place of destination. 


: : ASSUMPTION OF RIsKs. But, in taking such 
a position, the passenger assumes the risks incident to the careful, 
ordinary and necessary operation of the car. 


: BuppEN oF Proor. If, under such circum- 
stances, the passenger is injured by slipping from the steps while 
the car is in motion and before it reaches its usual stopping place, 
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he must prove that his slipping from the steps was occasioned by 
the negligent operation of the car, which was the proximate cause 
of his injury. 


APPEAL from the district court for Douglas county: 
CHARLES Lesuiz, Jupen. Reversed. 


John L. Webster, W. J. Connell and W. LR. King, for 
appellant. 


Weaver & Giller, contra. 


BARNES, J. 


Action to recover damages for personal injuries alleged 
to have been caused plaintiff by the negligence of the de- 
fendant street car company. On the trial in the district 
court for Douglas county the plaintiff had the verdict 
and judgment, and the defendant has appealed. 

It appears that plaintiff, on the morning of January 
24,1911, met with an accident in alighting from one of de- 
fendant’s cars, west-bound on Cuming street, in the city of 
Omaha, at a point between Twenty-first and Twenty-sec- 
ond streets. It was alleged in plaintiff’s petition, in sub- 
stance, that he had proceeded to the car steps to be ready 
to get off; that the car did not come to a stop; that he 
asked the conductor if he should get off; the conductor 
told him to get off, and at that time the car took a sudden 
lurch forward, which caused plaintiff’s foot to slip off the 
car steps to the pavement; that he took several steps while 
holding onto the handrail of the car, and thereupon the 
conductor grabbed hold of his arm and again told him to 
get off the car; that the speed of the car and the action 
of the conductor caused him to lose his hold and fall to 
the pavement, which fall resulted in the injuries of which 
he complained. 

Defendant, by its answer, denied that at the time and 
place described in plaintiff’s petition there was any un- 
usual movement of its car, denied that the conductor told 
plaintiff to get off the car, or in any way indicated to him 
that he should alight before the car stopped, and denied 

that the conductor jerked the plaintiff’s arm or loosened 
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his hold on the handrail of the car. The answer also al- 
leged, in substance, that, when the car on which plaintiff 
was riding reached the point about the center of the block 
between Twenty-first and Twenty-second streets while go- 
ing west on Cuming street, the conductor gave a signal to 
the motorman to stop at the west side of Twenty-second 
street; that immediately thereafter the plaintiff, who was 
standing on the rear platform of the car, walked to the 
edge of the platform and stepped down upon the steps of 
the car; that defendant’s conductor warned plaintiff not 
to alight until the car should stop; that before the car 
reached Twenty-second street, and while it was running at 
a rapid rate of speed, plaintiff, disregarding his own safety 
and the warning of the conductor, negligently and care- 
lessly stepped from the car to the street, and thus sus- 
tained the injuries of which he complained, and which 
were due entirely to his own negligence in stepping from 
the moving car. The reply was a denial of the allega- 
tions of the answer. 

The foregoing is the substance of the pleadings on which 
the cause was tried in the district court. 

Among other assignments of error, appellant contends 
that the evidence was not sufficient, either in law or fact, to 
sustain a verdict and judgment for the plaintiff. It was 
conceded that plaintiff, when the accident occurred, was a 
passenger on defendaut’s car; that he was unable to talk 
with the conductor in the Polish, Bohemian or English 
language. On the trial plaintiff testified, in substance, 
that he did not talk to the conductor in either of those 
languages, but told him as best he could: “Mr. Conductor, 
I would like to have you notify me when I get to Twenty- 
second and Cuming street.’”” The conductor asked him if 
he did not know the streets in Omaha, and then said: 
“Well, go inside, I will let you know when we get to Twen- 
ty-second and Cuming.” He said: “There ain’t very many 
passengers in the car; there is lots of room. You better 
go in the car.” The question was asked: “What did the 
conductor do about notifying him for Twenty-second and 

98Neb.48 
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Cuming street?” The conductor opened the door and said: 
“Come on, here is your street.” Plaintiff came out onto the 
platform, took hold of the handle with his left hand, and 
with his left foot stepped down onto the step, his right 
foot being loose in the air ready to step off the car. He 
then said to the conductor: “Is this place for me? Is 
this my stopping place?” The conductor said something 
to him, and a whole lot in English which he couldn’t under- 
stand, and then said: “Here is the place for you. You 
better get off here.” While the conductor was talking to 
him, the car gave a sudden lurch and he slipped off. The 
car kind of jerked him before he got his footing. He still 
held on with his left hand and got his footing and ran along 
with the car for 15 or 20 steps. He thought probably the | 
car would stop. He says the conductor walked up to 
where he was and said, “G— d— it, what is the matter 
with you? Don’t you know any better than that?” and 
‘grabbed him by the hand, and his hand slipped off of the 
handle and he went down, and that is all he knows. On 
cross-examination he testified that the car gave a jerk and 
went faster, and that is what caused him to fall off in the 
first place; that he could not tell whether the car was half 
way between Twenty-first and Twenty-second street or on 
Twenty-second street; that he knew it was customary to 
stop on the far side of the crossing to let passengers off ; 
that he knew where the car ought to stop, but did not know 
where it would stop; that he could not tell the speed at 
which the car was going; that the only thing he heard 
the conductor say before he went off the car was, “Come on, 
this is the place for you here;” that was when he was open- 
ing the car door; that the conductor did not use the lan- 
guage above quoted until after he got off and was running 
alongside of the car; that the conductor grabbed him by 
the hand, but he did not remember what he did; that he 
could not say whether the conductor pushed him out or 
tried to pull him in; that he did not touch him until his 
feet were on the pavement and he was running along; that 
the last he remembers was that the conductor grabbed him 
and said: ‘What the hell is the matter with you?” He 
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further testified that he did not know whether there was 
any one on the rear platform or not; that he did not look. 

All of the other witnesses to the accident deny that the 
conductor told the plaintiff to get off, deny that he ran 
along beside the car, and testify that he stepped off the 
car while it was running at a speed varying from six to 
ten miles an hour, and that His plaintiff then and there fell 
to the pavement. 

In rebuttal plaintiff called as witnesses F. H. Moyer 
and Milton Freeman, who testified that they saw the acci- 
dent; that they saw plaintiff fall from the car to the street, 
and the place where they thought he fell. It appears from 
the testimony of some of the plaintiff’s own witnesses that 
the jerk of the car, of which he complained, was caused 
by a slight acceleration of speed, amounting to about one 
mile an hour. 

The foregoing is the testimony on which the jury ren- 
dered the verdict of which appellant complains. As we un- 
derstand the record, plaintiff failed to establish any neg- 
ligence on appellant’s part. It must be conceded that 
plaintiff either alighted or slipped from the step before 
the car stopped, while it was in rapid motion, and before 
it reached the far side of Twenty-second street, which 
was the place of plaintiff’s destination. There was no evi- 
dence of any unusual motion of the car or of any negligence 
in its operation. Plaintiff failed to show such an acceler- 
ation of speed as would cause him to be jerked off the 
car step. The fact that the speed was increased at a rate 
of one mile an hour was not shown to amount to any un- 
usual movement of the car not incident to its careful op- 
eration. Plaintiff was unable to say that the act of the 
conductor in grabbing hold of his arm or coat sleeve broke 
his hold on the handrail, but stated that he did not know 
whether the conductor was trying to force him off or pull 
him onto the car steps. It must be conceded that, in order 
for plaintiff to recover, it was necessary for him to prove 
some act of negligence on defendant’s part which was the 
proximate cause of his injury. There are many cases 
which hold that plaintiff could not excuse himself for 
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getting off a moving car because of an invitation or com- 
mand of the conductor, unless it was accompanied by force. 
In deciding this case it hardly seems necessary to refer 
to the authorities first cited by appellant. We think it 
must be conceded that for plaintiff to take a position on 
the steps of the car preparatory to alighting at his destina- 
tion was not such negligence per se as would defeat a re- 
covery. ‘Bendekovich v. Omaha & C. B. Street R. Co., 80 
Neb. 174. However, so far as we are able to ascertain, it 
has never been held that by so doing the plaintiff did not 
assume the risks incident to the ordinary and usual opera- 
tion of the car. If the acceleration of speed complained of 
by plaintiff was only such as was consistent with a care- 
ful operation of defendant’s car, plaintiff was not entitled 
to recover. Quick v. Wyandotte & D. R. Railway, 143 
Mich. 448; Bradley v. Ft. Wayne & E. R. Co., 94 Mich. 35; 
McGann v. Boston H. R. Co., 199 Mass. 446; Ottinger v. 
Detroit United Railway, 166 Mich. 106; Htson v. Ft. Wayne 
& B. I. R. Co., 110 Mich. 494; Boston H. R. Co. v. Sinith, 
168 Fed. 628; Rhea v. Minneapolis Street R. Co., 111 Minn. 
271. Plaintiff produced no evidence showing negligence 
in the operation of the car. 

As we view the record, appellant’s contention is well 
founded, and therefore we deem it unnecessary to consider 
the other assignments of error. The judgment of the dis- 
trict court is reversed and the cause remanded for further 
proceedings. 

REVERSED. 


Letron, J. I concur in the conclusion, on the ground 
that the evidence does not sustain the verdict. 


Fawcert and Hames, JJ., not sitting. 


“1 
vt 
“| 
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BARNEY WISEBLOOD, APPELLEE, V. OMAHA MERCHANTS 
Express & TRANSFER COMPANY, APPELLANT. 


Firep Ocroser 16, 1915. No. 18308. 


1, Negligence: Personal Ingury: Liapmiry. Where a transporta- 
tion company, employed for a consideration to move a heavy 
machine from the factory of a manufacturer to the freight depot 
of a railroad, furnishes a broken or defective appliance for that 
purpose, by reason of which one of the servants of the manufacturer 
is injured while assisting in an effort to place the machine on the 
wagon of the transportation company, the last named company is 
liable for damages to the person injured. 


A settlement with his employer, by the 
injured person, and a release which expressly reserves his right 
of action against the transportation company, will not defeat his 
action against the company which furnished the broken or defective 
appliance. 


AppreaL from the district court for Douglas county: 
Les S. EstTELue, JUDGE. Affirmed. 


Morsman, Mazwell & Thompson, for appellant. 


Martin L. Sugarman, W. C. Fraser and J. C. Kinsler, 
contra. 


BARNES, J. 

This is an appeal from a judgment of the district court 
for Douglas county in an action for personal injuries sus- 
tained by the plaintiff on account of the alleged negligence 
of the defendant. 

An examination of the record will show the following 
facts: F. P. Kirkendall & Company was running a shoe 
factory in the city of Omaha, and the appellee was in the 
employ of that company at the time he received the in- 
juries for which the judgment in this action was recov- 
ered. The Omaha Merchants Express & Transfer Com- 
pany was engaged in the transportation of freight from 
factories and warehouses to the various freight depots in 
the city of Omaha. On the 4th day of June, 1912, Kirken- 
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dall & Company telephoned to the Omaha Merchants Ex- 
press & Transfer Company to get a heavy shoe machine, 
which was ready for shipment, and take it from its building 
to the Burlington freight depot. Appellant was advised 
that the machine weighed about 2,000 pounds, and, in an- 
swer to the inquiry, was told that Kirkendall & Company 
had no appliances for loading the machine, and that ap- 
pellant should send everything that might be needed for 
the purpose. Shortly afterwards appellant sent one of 
its men to get the machine and take it to the depot. He 
was provided with a wagon and team and certain moving 
appliances, consisting of blocks, ropes, rollers, and two 
heavy skids or planks. He drove into the alley at the rear 
of the Kirkendall building and backed his wagon up to the 
south door. The sill of the door was about 18 inches above 
the bed of the wagon. He then went into the building and 
asked where he would find the machine that he was to take 
to the depot. It had already been crated for shipment and 
was standing near the door at which the wagon had been 
placed. The driver attempted to move the machine, but, 
finding it too heavy, he asked for help. He was told that 
there was no one to help him, and he made another at- 
tempt to move it, but without success. Edward C. Beil, 
who was in the employ of Kirkendall & Company, and the 
person who had telephoned to the appellant, sent an in- 
quiry by the elevator boy to one Shanahan, who was the 
superintendent of the Kirkendall factory, and asked for 
some men to be sent down to help load the machine onto 
the wagon. Shanahan thereupon sent Barney Wiseblood, 
the appellee, and several other men, among them William 
McGill, to the first floor, with instructions to help put the 
machine onto the wagon. The driver, with the assistance 
of these men, rolled the machine around to the door and 
got it in place for loading. He then took two skids, which 
appellant had sent with him for the purpose, and placed 
them so as to extend from the door-sill down onto the bed 
of the wagon. Each of these skids was about three inches 
thick, four inches wide, and twelve feet long. They were 
laid so that they were about eighteen inches apart, the 
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north ends extending up about four or five inches onto the 
door-sill. Each of these skids had been fitted with a heavy 
iron strip about two inches wide, which was bolted to the 
lower side of the skid or plank, and turned downwards at 
the outer or north end, thus forming a hook or clamp about 
two inches in width, which should hold onto the door-sill, 
or presumably onto anything on which it rested. The 
easterly one of the two skids was provided with such an 
attachment, including the hook, but the hook on the west- 
erly one of the two skids had been broken off, and this 
was the defect which it was claimed subsequently caused 
the injuries to the plaintiff. After appellant’s driver put 
the skids in place to lower the machine onto the wagon, 
McGill noticed the defective condition of the westerly skid, 
and called it to the attention of appellant’s driver, stat- 
ing that he did not believe it would hold. The driver in- 
sisted on using the skid, and stated that it would hold, 
and said that he would hold the opposite end of it with 
his crowbar. He then got into the wagon, put his bar 
under or against the south end of the defective skid, and 
told McGill he was ready for the machine to be tipped 
over onto the skids. Wiseblood had been stationed on 
the west side of the machine to steady it as it went down 
the skids onto the wagon. As soon as the machine went 
onto the skids, the west one with its defective hook, in spite 
of the fact that the driver was holding it with his bar, 
gave way or slipped off the door-sill, and caused the ma- 
chine to be thrown over onto Wiseblood, who went to the 
ground under its weight. Appellant’s driver immediately 
drove away with his wagon and skids and left the others 
to remove the machine from the body of Wiseblood. The 
testimony shows that the east skid, which was provided 
with a hook, clung to its place on the door-sill, and re- 
mained there when the machine tipped over to the west 
and fell to the ground. Wiseblood received injuries, which 
were not only serious, but permanent. A guardian was 
appointed for him, who afterwards executed a separate re- 
lease to F. P. Kirkendall & Company. The consideration 
of this release was $1,000, and it was expressed therein 
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that it was a settlement with Kirkendall & Company only, 
and the right was reserved thereby to bring an action 
against the Omaha Merchants Express & Transfer Com- 
pany. On the trial the jury found generally for the plain- 
tiff, and that he had been damaged in the sum of $6,500. 
After deducting the $1,000, which had been paid to him 
by Kirkendall & Company, a verdict was returned in Wise- 
blood’s favor for $5,500, on which the judgment com- 
plained of by this appeal was rendered. 

The president of appellant company, on the trial, testi- 
fied, in substance: We have a pile of tools, plates, 
planks, rope and tackle that would fill one-half of this 
room clear to the ceiling, and jacks and bars, and plates, 
and everything for anything you want to use them 
for. Whenever a teamster is sent to the barn to get ap- 
pliances he makes his own selection from what he finds 
there. He goes out and gets the stuff. There is no serious 
conflict in the evidence in this case, as we read the record. 

Appellant contends that, granting the skid in question 
was defective, still the furnishing of the same to Kirken- 
dall & Company did not make appellant liable for injuries 
received by Wiseblood, because there intervened an inde- 
pendent responsible agent breaking the causal connection 
between appellant and Wiseblood; in other words, that ap- 
pellant was not liable for injuries to Wiseblood by fur- 
nishing defective appliances to Kirkendall & Company, 
Wiseblood not being the servant of appellant. It is ar- 
gued that, because there was no contractual relation exist- 
ing between Wiseblood and the appellant, it was not lia- 
ble to him for the injuries which he had sustained. We 
think this contention can hardly be sustained. Thompson 
in his Commentaries on the Law of Negligence (Vol. 8, 
sec. 831) says: “It may be stated as a general rule that 
one who undertakes to furnish appliances for use by others 
assumes the duty to furnish proper appliances, and that a 
negligent performance of such duty resulting in injuries 
to those lawfully using the appliances renders the person 
furnishing the appliance liable for such injuries, and such 
obligation does not depend on a contractual relation be- 
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tween such person and the person injured, but rests rather 
on a failure to perform a duty assumed by one which re- 
sults in injury to another.” This rule is supported by 
McMullen v. City of New York, 97 N. Y. Supp. 109; Dough- 
erty v. Weeks & Son, 111 N. Y. Supp. 218; Pennsylvania 
k. Co. v. Hummel, 167 Fed. 89; Roddy v. Missouri P. R. 
Co., 104 Mo, 284; Savannah, F. d W. R. Co. v. Booth, 98 
Ga. 20; Chicago, I. & L. R. Co. v. Pritchard, 168 Ind. 398; 
Sheltrawn v. Michigan C. R. Co., 128 Mich. 669; Hale v. 
New York, N. H. & H. R. Co., 190 Mass. 84; Perrine v. 
Union Stock Yards Co., 81 Neb. 790. 

Appellant contends that the trial court erred in refus- 
ing to direct a verdict in its favor. This assignment, of 
course, again raises the contention that there was no con- 
tractual relation existing between appellant and plaintiff 
at the time he was injured. It is further urged that the 
skid was not defective. This question, however, was sub- 
mitted to the jury, and it was decided by that body that the 
skid was defective, as alleged in the plaintiff’s amended 
petition, and that the use of the defective skid furnished 
by appellant caused plaintiff’s injury. The undisputed 
evidence shows that the appellani’s driver was using the 
skids in his own way at the time of the accident, notwith- 
standing the suggestion of McGill that the skid was not 
safe; that the skid with the unbroken hook held its place, 
while the one with the broken hook gave way and caused 
the machine to be thrown upon the plaintiff. 

It is neither necessary nor profitable to discuss appel- 
lant’s other assignments of error. AS we view the record, 
the judgment of the district court should be, and is, 

AFFIRMED. 


FawceErr, SEDGWICK and Hamer, JJ., not sitting. 
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State, ex rel. Reed, v. Grimes. 


STATH, EX REL. WILLIS E. Resp, ATTORNEY GENERAL, RBE- 
LATOR, V. HANSON M. Grimes, District JUDGE, RE- 
SPONDENT. 


Firrzep October 16, 1915. No. 19369. 


Statutes: ConstkucTion. “In the exposition of statutes, the reason 
and intention of the lawgiver will control the strict letter of the 
law when the latter would lead to palpable injustice or absurdity.” 
Kelley v. Gage County, 67 Neb. 6. 


ORIGINAL proceeding in mandamus to compel respond- 
ent to provide for holding court in Arthur county. Writ 
allowed. 


Willis H. Reed, Attorney General, for relator. 


Barnes, J. 


Original action in mandamus. It appears from the pe- 
tition of relator and the answer of respondent that the 
legislature, by its act of 1915 (Laws 1915, ch. 12), entitled 
“An act to amend section 217, Revised Statutes of Ne- 
braska for 1913, relating to apportionment of judicial dis- 
tricts, and to repeal said original section,’ omitted the 
name of the county of Arthur as included within the thir- 
teenth judicial district, and failed to include that county 
in any of the other judicial districts of this state, and 
the respondent has refused to designate a time for holding 
any term or terms of court in that county, for the sole 
reason of the doubt as to whether or not he has jurisdiction 
so to do. The relator asks for a peremptory writ of man- 
damus requiring the respondent to provide for holding 
his court in said county. There is no disputed question of 
fact in this case, and the only question to be determined 
is whether Arthur county is a part of said judicial dis- 
trict. 

It appears that McPherson county, since its organiza- 
tion, has been a part of the thirteenth judicial district, 
and Arthur county was attached to that county for elec- 
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tion, judicial and revenue purposes before Arthur county 
was organized. In the year 1918, and since that time, it 
has been a part of that district. It further appears that 
the legislature of 1915, by its passage of the act above men- 
tioned, sought simply to change the boundaries of judicial 
districts numbered 8 and 9, and provide for two judges in 
the last-named district. It sufficiently appears that this 
was the sole purpose of the act of 1915. The fact that no 
mention of Arthur county was made in that act did not 
exclude it from the operation of the laws or judicial au- 
thority of the state, and, since it was not the purpose of 
the legislature to remove it from the district, it is still to 
be considered as within its boundaries. “In the exposition 
of statutes, the reason and intention of the lawgiver will 
control the strict letter of the law when the latter would 
lead to palpable injustice or absurdity.” Kelley v. Gage 
County, 67 Neb. 6. See State v. Taylor, 90 Kan. 438. 

For the foregoing reasons, the peremptory writ is al- 
lowed. 

WRIT ALLOWED. 


THOMAS J. COYNE, APPELLANT, V. IDA DAVIS, APPELLEE; 
JAMES A. DONOHOE, INTERVENER, APPELLANT. 


Futep Octoser 16, 1915. No. 17810. 


1. Wills: Construction: Direction To Sett Lanps: Equiry. AS a 
general rule, where a testator directs the sale of a specific tract of 
land for the purpose of paying certain bequests from the proceeds, 
a court of equity will consider that the conversion of the land into 
personalty has taken place. The fact that the time of the sale is 
postponed for a definite term is not material, and the conversion 
will be held to have been made at the time of the testator’s death. 


REQUEST: VaLipity. By the will of a man of 
Swedish parentage, a bequest was made to the “Swedish Mission 
Society of Chicago, Illinois.” No corporation or association of that 
name existed at the time of the making of the will or of the tes- 
tator’s death, but the evidence shows that a corporation whose proper 
name is the “Swedish Evangelical Mission Covenant in America” ig 
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commonly known among Swedish people as the “Swedish Mission 
Society;” that its headquarters are in Chicago, Illinois; that 
deceased for a time attended a church of such denomination in 
Omaha, was personally acquainted with a number of its ministers, 
and for years had taken a Swedish paper published in the interest 
of such society, Held, that the intention of the testator was to 
make the bequest to the “Swedish Evangelical Mission Covenant 
in America,” and that the same was a valid bequest. 


APPEAL from the district court for Holt county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


M. F. Harrington, J. J. Harrington and J. A. Donohoe, 
for appellant. 


Sullivan & Rait, contra. 


LETTON, J. 

This action was brought to quiet the title of plaintiff to 
an undivided one-half interest in 160 acres of land, and 
praying for partition thereof. James A. Donohoe inter- 
vened, claiming the other one-half interest, and asked the 
same relief as plaintiff. The defendant, Ida Davis, claimed 
title to the entire 160-acre tract. The court found in her 
favor, quieted the title in her, and dismissed the action of 
both plaintiff and intervener. Plaintiff and intervener 
claimed title to the property by conveyances from David 
Johnson and Hannah K. Hammer, who were the children 
and heirs at law of one Solomon Johnson, who died testate 
on the 15th day of March, 1900, in Holt county, Nebraska. 
Johnson, together with his wife, Ida, lived upon the land 
in controversy as their family homestead. Some time after 
his death his widow, Ida, intermarried with one Davis, 
now deceased. She continued to remain in possession 
of the land, and is the principal defendant in the suit. 
By his will, which was duly probated and allowed, Solo- 
mon Johnson gave his wife his furniture and household 
goods, directed her to use $250, which he had in the bank, 
toward paying off a $400 mortgage upon the farm, and 
to sell enough of the personal property to make up the bal- 
ance due on the mortgage. He provided that she should 
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place monuments upon his grave and upon that of his first 
wife. The remaining portion of the will, the construction 
of which is determinative of the issues involved in this 
case, is, as follows: 

“Tifth. I am the owner of the southwest quarter of sec- 
tion fourteen (14) in township twenty-eight (28) north, 
of range nine (9) west. I want my wife, Ida Johnson, 
to have and to hold said lands with all their belongings 
for her own use for a period of five years from the first 
day of January, 1901, to the first day of January, 1906, to- 
gether with the residue of my personal property, and pay 
all taxes which may become due on said lands. After Jan- 
uary first, 1906, I wish my wife, Ida Johnson, to sell said 
lands and to have and to hold for herself and her heirs 
one-third of the proceeds from such sale of all my prop- 
erty. 

“Sixth. To each of my granddaughters, Ida and Frida 
Hammer, I give and bequeath the sum of one hundred and 
twenty-five dollars. 

“Seventh. I give and bequeath to my son David John- 
son, the sum of one hundred dollars. 

“Wighth. I give and bequeath to the Lambert Presbyte- 
rian Church as located in Verdigris Township, Holt Coun- 
ty, Nebraska, to have and to hold, the sum of fifty dollars. 

“Ninth. I give and bequeath to the Methodist Episco- 
pal Church of Page, Nebraska, to have and to hold, the 
sum of fifty dollars. 

“Tenth. The residue of my property or the residue of 
the proceeds of the sale thereof, I give and bequeath to the 
Swedish Mission Society of Chicago, Illinois, to have and 
to hold, for whatever purpose they may see fit. 

“Hleventh. It is my will that none of these bequests be 
paid until all my property shall be sold. 

“Twelfth. I hereby make my wife, Ida Johnson, execu- 
trix of this my last will and testament.” 

The executrix paid all the bequests. 

Plaintiff’s contention is that the Swedish Mission So- 
ciety was at the time of the death of Johnson a foreign 
corporation and incompetent to take or receive real estate 
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in Nebraska, or was not in existence at that time; that, 
this being so, the interest devised to that society passed by 
inheritance to the heirs of the testator, to whose interests 
the plaintiff and intervener have succeeded by purchase; 
and that they may elect to take the land instead of its 
proceeds. Plaintiff also attacks the validity of a sale of 
the land made by defendant to one Woodruff, who recon- 
veyed to her. Defendant insists that the bequest to the 
Swedish Mission Society was in fact intended to be made 
by the testator to the Swedish Evangelical Mission Cove- 
nant in America, an Illinois corporation; that such corpo- 
ration was commonly known among Swedish people as the 
“Swedish Mission Society of Chicago, Illinois;” and that at 
the time of the death of the testator it was in being and 
competent to take a bequest of personalty. She further con- 
tends that by the terms of the will an equitable conversion 
was made of the real estate into personalty; that she has 
sold the land and paid all debts, legacies and bequests un- 
der the will. The reply pleads that defendant elected to 
take the property as land, and not as personalty ; that it has 
never been sold; and that she is now holding it under the 
homestead laws of Nebraska. The Swedish Mission Society 
made default, and a decree was entered against; it, finding 

it had no interest in the property. ; 

It is clear from the evidence that the sale to Woodruff 
and the reconveyance were mere colorable and voidable 
transactions, liable to be set aside at the action of the 
residuary legatee if dissatisfied. 

If an equitable conversion of the land into personalty 
took place, and a competent legatee was in existence at 
the time the will took effect, the plaintiff and intervener 
never had an interest in the land and have no cause of 
action. On the other hand, if the conversion did not take 
place at the testator’s death, and could not do so until a 
sale was made, the legal title to the land, not having 
been disposed of, rested in the heirs, and, no valid sale hayr- 
ing taken place, the conveyance from them passed it to 
the plaintiff and intervener. 
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The rule seems to be that, when land is imperatively 
directed to be sold, it is considered as converted into money 
from the death of the testator. If the executor has the 
option whether to sell or not, or if he is merely given au- 
thority to sell, without being directed to do so, then it re- 
mains as real estate until the conversion takes place. Chick 
v. Ives, 2 Neb. (Unof.) 879; In re Estate of Willits, 88 
Neb. 805; Harrington v. Pier, 105 Wis. 485. The fact that 
the time of making the sale is postponed by the will to 
some time in the future is not material as affecting the 
condition of the bequest. Equity regards it to have been 
the intention of the testator to pass the property to the 
objects of his bounty as personalty, and, this intention be- 
coming effective at his death, the property will be re- 
garded as being personal property at that time. Martin 
v. Sherman, 2 Sandf. Ch. (N. Y.) 341; Boland v. Tiernay, 
118 Ia. 59; Nelson v. Nelson, 36 Ind. App. 331; Beaver v. 
Ross, 140 Ia. 154, 20 L. R. A. n. 8. 65, and note; Bates v. 
Spooner, 75 Conn. 501; Crane v. Bolles, 49 N. J. Eq. 3738; 
Burbach v. Burbach, 217 Ill. 547; 3 Pomeroy, Equity Ju- 
risprudence (3d. ed.) sec. 1160. 

With respect to the claim of the appellant and the find- 
ing of the district court that the Swedish Mission Society 
of Chicago was an organization which existed in South 
Chicago about 30 years ago, and that it had ceased to exist 
before the time the will was made, the evidence is substan- 
tially as follows: For the plaintiff a witness relates a 
conversation in which he says that Mr. Johnson told him 
of a Swedish preacher who had helped him in Sweden, and 
whom he said he met in Chicago after he came to this coun- 
try; that the preacher’s address was South Chicago; that 
this preacher had helped him more than his children, and 
that he was going to will part of his property to him; 
that he sent him $5 every New Year for the last few years, 
or for a few years, the witness was not sure which. On 
cross-examination he testified that he would not say the 
address was not 81 Clark street, Chicago. He could not 
give the name of the preacher, but would not say it was 
not Bjork, Frickman or Wenstrund. He testified he sent 
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a letter addressed to the Swedish Mission Society at South 
Chicago and the letter came back. The witness was not 
familiar with Chicago, and did not know that 81 South 
Clark street was in the heart of the city. On the other 
hand, the scrivener who drew the will testifies that Mr. 
Johnson gave him the name of the organization in Swed- 
ish; that he could not understand it, and asked it to be 
given him in English; that Johnson and his wife spoke 
together, and then gave him the name as the Swedish Mis- 
sion Society. The evidence shows that there are 21 relig- 
ious and charitable corporations incorporated in the state 
of Illinois using the word Swedish in their title, but that 
only two use the word Mission as part of the title. 

Mrs. Davis, formerly Mrs. Johnson, testified that after 
their marriage Mr. Johnson and she attended the Swedish 
Mission church in Omaha; that a Mr. Hultman was the 
preache: that the president of the organization was Mr. 
Bjork, who came to Omaha and preached occasionally ; 
that John Wenstrund was there many times and preached ; 
that Johnson knew Mr. Wenstrund, Mr. Bjork, Mr. Frick- 
man, and Mr. Herpje, the ministers, personally; that for 
years Johnson took a Chicago paper, named the “Swedish 
' Mission Friend,” and that she still takes it; that there were 
churches of that denomination in Omaha, at Wausa, Ne- 
braska, Fremont, and Des Moines, Iowa; and that among 
Swedish people it is often called the Swedish Mission So- 
ciety. , 

The county judge testified that he wrote to the Swedish 
Mission Society of Chicago and received an answer from 
one Herpje, the secretary. 

Mr. Wenstrund testified that the organization to which 
he belonged was often called the Swedish Mission Society ; 
that he frequently received letters addressed in that man- 
ner; that the organization carried on home missions, main- 
tained a home for old women in Chicago, and carried on 
schools in Alaska, and foreign missions in China; that he 
had known a Solomon Johnson in Omaha who attended 
church in Omaha at the Swedish Evangelical Mission Cov- 
enant church in that city; that the Swedish paper, known 
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as the “Mission Friend,” was at one time owned by the 
synod to which he belonged, but was afterwards sold, but 
still circulates among Swedish people as a religious paper 
and contains news of the church; that the proper name 
of the corporation is the Swedish Evangelical Mission Cov- 
enant in America; that it is often called by newspapers the 
Mission Covenant or the Covenant, and that the use of the 
name “Swedish Mission Society” is a: very common one 
among Swedish people. He also testified to receiving as 
treasurer of the society $31 from the executrix of the es- 
tate of Solomon Johnson, deceased, as the residue due to 
the corporation. As said before if this was incorrect and 
fraudulent, the society may call the executrix to account. 

From a consideration of this evidence, we are satisfied 
that the proper name of the organization to which Solo- 
mon Johnson intended his bequest to go is the Swedish 
Evangelical Mission Covenant in America, and that the 
corporation was competent to receive the same. Second 
United Presbyterian Church v. First United Presbyterian 
Church, TL Neb. 563. This being the case, the bequest did 
not lapse and there was no interest left undisposed of 
by the will. No property, therefore, was inherited by the 
heirs, and the plaintiff and intervener, who purchased their 
interests in the estate, received nothing. 

The conclusion reached by the district court is right, 
and its judgment is. 

AFFIRMED. 

HAmMeEnr, J., concurring. 

I concur with Judge Letton’s opinion. 

The plaintiff claims to own an undivided one-half inter- 
est in the land in controversy and the intervener claims 
to own the other half. Solomon Johnson, the testator, was 
the owner of the land at the time of his death. The de- 
fendant, Ida Davis, was then his wife. She afterwards 
married Davis, who has since died. The plaintiff prays 
to be adjudged the owner of an undivided one-half inter- 
est in the land and entitled to the possession thereof, and 
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he also seeks to enjoin all parties from asserting any title 
or interest, except James A. Donohoe, the intervener. 

The deceased made a will on the 10th day of March, 
1900. The defendant, Ida Davis, claims the legal title to 
all the land and the right of possession. The will makes a 
bequest to Ida and Frida Hammer, the testator’s grand- 
children. It also makes a bequest to the Lambert Presby- 
terian Church of Verdigris, in Holt county, and a bequest 
to the Methodist Episcopal Church of Page. The tenth 
clause of the will provides: “The residue of my property 
or the residue of the proceeds of the sale thereof, I give 
and bequeath to the Swedish Mission Society of Chicago, 
Illinois, to haye and to hold, for whatever purpose they 
may see fit.” The fifth clause provides: “I want my wife, 
Ida Johnson, to have and to hold said lands with all their 
belongings for her own use for a period of five years from 
the first day of January, 1901, to the first day of January, 
1906, together with the residue of my personal property, 
and pay all taxes which may become due on said lands. 
After January first, 1906, I wish my wife, Ida Johnson, 
to sell said lands and to have and to hold for herself and 
her heirs one-third of the proceeds from such sale of all 
my property.” 

The eleventh clause provides: “It is my will that none 
of these bequests be paid until all my property shall be 
sold.” The twelfth and last clause makes Ida Johnson the 
executrix under the will. The name of the residuary leg- 
atee as it appears in the will is not correct, the true name 
being “Swedish Evangelical Mission Covenant in Amer- 
ica.” 

The defendant, Ida Davis, conveyed the land by deed to 
William A. Woodruff for the alleged consideration of 
$1,200. She signed this deed as “Ida Davis, formerly Ida 
. Johnson, executrix.”’ This deed is dated January 18, 1906, 
and was acknowledged on the same day. On the 21st day 
of February, 1906, the said William A. Woodruff and his 
wife reconveyed the premises by deed to the defendant, Ida 
Davis. The deed was dated February 21, 1906. It was 
signed by William A. Woodruff and Sarah Woodruff, and 
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acknowledged on the same day. These deeds were made 
without consideration and to convey the land to Ida Davis. 
It is contended that these conveyances were fraudulent, 
and that the defendant has had no title to the premises. 
The residuary legatee makes no claim of this kind. The 
defendant seems to have paid to the “Swedish Evangelical 
Mission Covenant in America” the sum of $31 for its in- 
terest in the bequest mentioned in the will. The plaintiff 
and intervener base their alleged title upon the interest 
of the grandchildren mentioned in the will, and the interest 
of David Johnson, the testator’s son, both of which it is al- 
leged have been conveyed to them. It is shown by the evi- 
dence that the bequests mentioned in the will have all been 
paid by the executrix, and that she settled with the mis- 
sion society, paying it the sum of $31 for its interest. The 
plaintiff and the intervener could only receive such an in- 
terest from the heirs as they had to convey or transfer, 
and, it appearing that the defendant paid the bequests 
made for their benefit, the heirs would not have any thing 
" to convey or transfer, and could not convey.or transfer 
any interest to the plaintiff or intervener. As the heirs 
were paid the amount of the respective bequests made to 
them, if there was a fraud practiced it could only have 
been practiced against the residuary legatee, the “Swedish 
Evangelical Mission Covenant in America.” The society 
does not complain. It does not appear in the case. It will 
be seen that the plaintiff and the intervener have no in- 
terest in the premises and have never had any interest at 
any time. 


SEDGWICK, J., dissenting. 

The majority opinion, in effect, holds that the defend- 
ant is entitled to the disputed interest in the land by 
purchase from the “Swedish Evangelical Mission Cove- 
nant in America.” The greater part of the opinion is de- 
voted to the question whether that society took anything or 
was entitled to anything under the will. It was then a 
serious question whether that society had any interest or 
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claim against the estate under the will of which she was 
executrix. 

The society made some claims, and while that question 
was pending the executrix pretended to convey the prop- 
erty to one Woodruff, who immediately reconveyed to her. 
This had no effect, and the property remained as it was in 
her hands as executrix. She found that she could buy the 
unsettled interest of the society for $31. It was worth, if 
the devise was valid, $4,000, as found by the trial court. 
If the devise was invalid the interest of the society was 
worth nothing. To buy it would settle that controversy. 
There was enough question about the validity of the devise 
to the society so that it would be the duty of the executrix, 
in t&e interest of the estate, to settle the question if she 
could for $31. As executrix she could not purchase an 
unsettled claim against the estate for her personal advan- 
tage. If she purchased it, it would inure to the benefit of 
the estate of which she was trustee. It would make no dif- 
ference whether the claim was for goods sold to decedent 
or a claim of devise under the will. She could not after- 
wards say that the claim or devise was valid, and that she 
was individually the owner of the claim or devise which 
was of more value than the amount she paid for it. 

A court of equity will sometimes adopt the fiction that 
real estate is converted into personal property. This is 
done to enable the court to do equity when there is no other 
way. It has heretofore never been done to enable a fidu- 
ciary officer, like an executor or administrator, to settle or 
purchase a doubtful claim of a pretended creditor or 
devisee, and so secure for himself the property of the es- 
tate which has been in dispute. The discussion as to 
equitable conversion in this case seems to me to be wholly 
immaterial. 

Moraissey, C. J., and Fawcert, J., concur in this dis- 
sent. 
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JOHN KRUMMACK, ADMINISTRATOR, APPELLER, V. MISSOURI 
Paciric RAILWAY COMPANY, APPELLANT. 


Fitep Octoner 16, 1915. No. 18283. 


Railroads: DraTH oF CHILD: ACTIONABLE NEGLIGENCE. “A railroad 
company * * * is bound in all cases to exercise reasonable care 
to avoid injuring all persons who are known to be, or who may be 
reasonably expected to be, upon its right of way.” Chicago, B. & 
Q. R. Co. v. Wymore, 40 Neb. 645. And where the evidence shows 
that the switching-yards of a railway are close to a large public 
school building and playground, that young children have long been 
in the habit of playing on or near the cars and tracks, ordinary 
care demands that in switching cars due regard should be paid to 
to these conditions, and a failure to enclose the tracks and a neg- 
lect on the part of those engaged in switching to observe whether 
children are on the cars or tracks when a train is being backed in, 
from the lack of which precautions a trespassing child is injured, 
may constitute actionable negligence. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


‘B. P. Waggener, J. A. C. Kennedy and Yale C. Holland, 
for appellant. 


Wilmer B. Comstock, contra. 


Lerron, J. 

Action to recover for the negligent killing of a child. 
Plaintiff recovered a judgment for the sum of $2,500, and 
defendant appeals. 

The accident occurred in the switching-yards of defend- 
‘ant in the city of Lincoln. The petition charges that for 
many years there had been situated on T street, immedi- 
ately east of Ninth street, a public school building, usually 
attended during the school year by from 300 to 400 chil- 
dren; that a playground equipped with amusement appa- 
ratus was maintained upon the school grounds; that the 
deceased, a boy of the age of seven years, was amusing 
himself at the playground; that defendant was negligent 
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in not erecting and maintaining a fence or wall to prevent 
children from going upon the tracks in the yards, and in 
not providing a lookout to warn children away from the 
tracks; that on the day of the accident the defendant had 
standing on a flat car within 50 to 75 feet of the school 
grounds some brilliantly painted machinery, which at- 
tracted the deceased to the cars upon which the machinery 
was standing; that he climbed upon the car upon which 
the machinery stood, and while standing there a long 
string of cars, without any lookout on the front thereof, 
was carelessly run against the car on which he stood, after 
the defendant observed and became aware of his perilous 
situation, causing him to be thrown from the car and to 
suffer injuries from which he afterwards died. The an- 
swer pleads negligence on the part of the child and on 
the part of the father, and also pleads that the child was 
a trespasser. 
Thirty-three errors are assigned as to the reception and 
exclusion of evidence and with respect to certain instruc- 
tions. We think it unnecessary to consider these in de- 
tail. The main contention of defendant is that, since the 
evidence shows that the deceased was a trespasser in its 
switching-yards, it was not bound to anticipate his pres- 
ence, or to use more than ordinary care in the transaction 
of its business. It is also contended that, owing to the fact 
that the boy was playing upon the north end of a flat car 
to which a box car was attached at each end, even if there 
had been a lookout upon the end of the cars being switched, 
he could not have seen him. Under ordinary circumstances 
the first contention states the proper principle of law. We 
have in a number of cases announced the rules applying to 
the duty owing by a railroad company to trespassers, and 
we adhere to the doctrines laid down in Chicago, B. & Q. 
R. Co. v. Grablin, 38 Neb. 90; Chicago, B. & Q. R. Co. v. 
Wymore, 40 Neb. 645; Chicago, B. € Q. R. Co. v. Wilgus, 
40 Neb. 660; Shults v. Chicago, B. & Q. R. Co., 83 Neb. 272, 
Wanderholm v. Chicago, B. & Q. R. Co., 96 Neb. 764. The 
testimony in this case, however, establishes a number of 
facts which we think remove this case from the operation 
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of the general rule. The switching-yards were just across 
the street from the school building, which is attended by 
hundreds of children during the school year. The play ap- 
paratus on the school ground was open to the use of the 
children when school was not in session. The accident oc- 
curred shortly after 4 o’clock in the afternoon. Six boys, 
the oldest of whom was aged 12 years and the youngest, 
the deceased, who was 7 years of age went to the play- 
ground after school to play. After a short time they saw a 
threshing engine and separator on a flat car on the fourth 
‘track and went over to them “to play Cowboy and Indian.” 
The east track in the yard is only 110 feet from the school 
grounds and is close to the west line of the street. This 
is the team track, and there is a planked road across this 
and the next track for express teams to reach the plat- 
form. As defendant’s tracks extend northward they curve 
to the east and cross Ninth street between V and W streets. 
Children frequently played on and about the cars in the 
yards, although efforts were made by the parents and teach- 
ers to keep them away, and balls were often thrown or 
batted in among the tracks and boys would go after them. 
This had occurred for so long a time that it must have 
been within the knowledge of the defendant and its em- 
ployees. 

A witness was passing through the yards between Highth 
and Ninth streets near T street. He noticed several boys 
playing on and about the car upon which the threshing ma- 
chinery was placed, which stood to the east of him. A 
switch engine was backing cars on the same track. The 
side of the engine on which the engineer stands was on 
the inside of the curve. He saw the cars come together, 
heard a boy cry, saw several boys running away, at once 
went to the car, and found a boy on the track underneath. 
He climbed across the car to the inside of the curve. He 
then saw the engineer on the engine, and the switch crew 
scattered along by the side of the cars. One of these men 
he believes to have been within a couple of car lengths 
of the flat car when it was struck. None of these men 
were called by the defendant. According to this testimony 
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the jury might with reason find that the engineer of the 
switch engine and the crew, being on the inside of the 
curve, could, if they had exercised the care which the prox- 
imity of the school building and the habits of children in 
that locality required, have seen the boys in time to pre- 
vent the accident. It is true, as defendant contends, that 
railroad companies are not obliged by statute to enclose 
their yards within the limits of cities or villages, but the 
fact that the statute does not make fencing obligatory has 
no bearing upon the question whether ordinary care and 
due regard for human life, considering the proximity of 
such dangerous agencies as moving cars and engines to a 
place where the presence of children might reasonably be 
expected, did not demand more vigilance than under other 
circumstances. What is reasonable care may vary with 
the circumstances of each case, and the jury were entitled 
to determine whether or not the defendant was guilty of 
negligence in failing to enclose its tracks under such con- 
ditiuas, and in failing to take note of the presence of the 
children on the cars and tracks. There was testimony on 
behalf of plaintiff to the effect that it was impracticable, 
with due regard to the necessities of traffic, to fence the 
team track, but the evidence was not very strong, and the 
jury were entitled to consider whether it was practicable to 
fence in all the tracks or to exclude the team track alone. 
The evidence sustains the jury in finding there was a 
lack of reasonable care on the part of defendant and its 
employees which was the cause of the death of plaintiff’s 
intestate. We are of opinion that the instructions were 
not prejudicial, and that the defendant did not suffer by 
the rulings of the court upon the admission of evidence. 
The judgment of the district court is therefore 
AFFIRMED. 
Barnes, J.; dissents. 


Fawcerr and Hamer, JJ., not sitting. 
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Hout CouNTY, APPELLEE; M. T. HIATT ET AL., APPELLANTS, 
v. Henry W. TOMLINSON ET AL., APPELLEES. 


Fitep Ocroper 16, 1915. No. 19111. 


1. Action: Dismissat: ACTION By TaxpayeR. In an action by a 
taxpayer, brought on behalf of a county, in which the county has 
been made to appear as plaintiff, neither the county nor the coun- 
ty attorney has any absolute right to a dismissal of the case up- 
on motion on the ground that the action was not authorized by 
them or either of them, since in such actions the county authorities 
may to some extent occupy an adverse position to the interests of 
plaintiff and other taxpayers. 


In an action brought by taxpayers against the in- 
dividual members of a county board to recover money alleged to 
have been illegally paid out by them while acting as the board of 
supervisors of the county, the petition was entitled “The County of 
Holt, a corporation duly organized under the laws of the State of 
Nebraska, by M. T. Hiatt and H. M. Uttley, residents of and tax- 
payers in said county, who bring this action for and in behalf of all 
the people in the county.” A motion by the defendants to dismiss 
the action and by the county attorney to dismiss ‘‘as to the county,” 
for the reasons that the case was brought without authority of the 
county and the county disclaimed any interest in the suit, was 
sustained, and judgment of dismissal rendered. Held, that the 
action should not have been dismissed, but that the plaintiffs 
should have been allowed to proceed, making the county a party de- 
fendant, if they so desired. 


APPEAL from the district court for Holt county: 
R. BR. Dickson, Jupex. Reversed with directions. 


H. M. Uttley, for appellants. 


J. J. Harrington, W. K. Hodgkin and J. A. Donohoe, 
contra. 


LETTON, J. 

This action was begun against the members of the board 
of supervisors of the county of Holt, a county under town- 
ship organization, to recover for the county certain sums 
alleged to be due for certain penalties provided for by 
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sections 2461, 6427, Rev. St. 1913. The plaintiff was thus 
described in the petition: “The County of Holt, a corpo- 
ration duly organized under the laws of the State of Ne- 
braska, by M. T. Hiatt and H. M. Uttley, residents of and 
taxpayers in said county, who bring this action for and 
in behalf of all the people in the county.” A motion was 
filed by the individual defendants to dismiss the action, 
because it was commenced in the name of the county with- 
out the permission or consent of the county attorney, be- 
cause Messrs. Hiatt and Uttley are not county attorneys 
of Holt county, and were not employed by the board of 
supervisors to maintain or bring the action, and have no 
right or lawful authority to sue or to maintain the action, 
because the county is not lawfully a party to the action, — 
and beeause the county attorney has filed a dismissal or 
demand that the county of Holt be dismissed as a party 
to the action. The following disclaimer was also filed: 
“Comes now the county of Holt, by W. K. Hodgkin, its 
county attorney, and represents that the above-entitled 
case is brought without authority of law, and the said 
county of Holt disclaims any interest in the above case, 
for which reasons the said county of Holt, by its county 
attorney, hereby dismisses said case as to the county of 
Holt. County of Holt, by W. K. Hodgkin, County At- 
torney.” The record recites that, upon a motion by the 
county attorney and the defendants to dismiss the case, 
the court sustains the motion. The action was then dis- 
missed. Plaintiffs appeal. 

Section 2461, Rev. St. 1918, provides that every officer 
whose salary is in the nature of a per diem shall, before 
drawing any money, subscribe an oath in a prescribed form, 
and that any disbursing officer who shall pay any portion 
of the salary of any such officer before the oath is sub- 
scribed “shall forfeit to this state the sum of $50, which 
forfeiture may be sued for by any taxpayer.” 

Section 6427, Rev. St. 1918, in substance, provides that 
the precinct assessor shall not be entitled to compensa- 
tion until he has filed the lists, schedules, statements, and 
books appertaining to the assessment of all property for 
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such year with the county assessor; the schedules to be 
accurately made and added up, and showing the property 
assessed listed at its full value. “Any county board, al- 
lowing bills of precinct assessors in cases where the pro- 
visions of this section have not been complied with, shall 
be liable on their bonds for amount of same.” 

It is alleged that in 1914, in violation of this section, the 
board of supervisors did unlawfully issue warrants to the 
extent of $3,000 for the payment of assessors. 

The appellants cite Otoe County v. Stroble, 71 Neb. 415, 
to the effect that, where by the action of the board of 
county commissioners a warrant is drawn upon the county 
treasurer without legal authority so to do, each member 
of the board voting for the illegal claim is jointly and 
severally liable to the county, and argues that, if in such 
a case the county attorney may voluntarily come in and 
dismiss an action brought by a taxpayer for the benefit 
of the county, the county would be powerless and must 
suffer whatever loss an irresponsible board sees fit to in- 
flict upon it. The defendants insist that under section 
5596, Rev. St. 1913, the county attorney is the law officer of 
the county, alone vested with the power to prosecute and 
defend on behalf of the state and county all suits, ap- 
plications or motions arising under the laws of the state, in 
which the state or county is a party or interested, and have 
cited a number of cases to that effect; but cases where 
the county authorities have vainly sought to supersede, set 
aside or ignore the authority of the county attorney are 
not applicable to the question here presented. We are sat- 
isfied that, where an action is properly brought by a tax- 
payer, the same principles apply as in a case where the 
county board has allowed a claim against a county, and a 
taxpayer has appealed from its allowance to the district 
court. As to a taxpayer’s appeal this court has said: “It 
seems entirely clear that the appeal by the taxpayer con- 
templated by the legislator was one, to a certain extent, or 
entirely, antagonistic to the claimant and the county by 
reason of being aggrieved by the action of the latter in the 
allowance of the claim. The county is a party to the suit 
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after its appeal, but cannot by any action therein, by way 
of admission of the claim in whole or in part, rob the ap- 
peal of its significance, or rather deprive the appellant of 
the right to a hearing of the appeal. If it could, then the 
provision for an appeal by the taxpayer would be but mean- 
ingless words, and the appeal a useless and empty proceed- 
ing.” Gage County v. King Bridge Co., 58 Neb. 827, 837. 
To permit a taxpayer to bring an action against the indi- 
vidual members of a county board for dereliction of duty 
and at the same time allow that body, or the county at- 
torney, to dismiss the proceedings would be folly. We 
are not compelled to adopt such an unreasonable view of 
the law. 

The question remains, then, had the appellants the 
right to bring this action in the name of the county? In 
Walker v. Village of Dillonvale, 82 Ohio St. 187, 19 Am. 
& Eng. Ann. Cas. 7738, the action was brought in the name 
of the “Village of Dillonvale, on relation of Thomas 
McCabe, against Harry Walker, William S. Parlett, Wil- 
liam Lappin, George King, Asa Hooper, and Oliver L. Guy- 
ton, as individuals and as councilmen of the village.” The 
petition alleged that the relator was a taxpayer, and that 
the defendants were councilmen of the village, that they 
had illegally issued to each of themselves a voucher for 
$48, which had been paid by the village treasurer. He . 
prayed for a judgment for and in behalf of the village 
against the defendants and each of them for the entire 
amount paid. A demurrer was filed on the ground that 
the plaintiff had not legal capacity to sue. The court held 
that the case did not fall within the terms of certain stat- 
utes regulating actions in the name of the corporation, by 
the city solicitor or a taxpayer, to restrain the abuse of 
corporate powers by city officials, and said: “The fact 
that the suit in the present case is in the name of the vil- 
lage on relation of the taxpayer instead of in the name of 
the taxpayer for the use of the village, or on behalf of all 
the taxpayers of the village, has not in it sufficient merit 
to require a denial of relief, but the court may treat the 
action as one in the name of the taxpayer on behalf of 
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the village. It follows that the taxpayer is not without 
legal capacity to sue.” 

In this case the motion by the county attorney on be- 
half of the county was merely that the action should be 
dismissed “as to the county.” The court went further and 
dismissed the suit in toto. The mere fact that the name 
of the county was used in the title did not warrant the dis- 
missal of the action. The court should have treated the 
action as an ordinary taxpayer’s suit in behalf of the 
county. Ordinarily in such actions, as in the suit of a 
stockholder in a private corporation, the petition should al- 
lege the refusal of the county authorities to act; but, under 
such facts as are alleged in this case, it would be unrea- 
sonable to believe that the officials would take action 
against themselves, and demand is unnecessary. Jackson 
v. Norris, 72 Ill. 364; Gillespie v. Gibbs, 147 Ala. 449; 
Mock v. Santa Rosa, 126 Cal. 330; State v. Weld, 39 Minn. 
426; Note to Slavin v. McGuire (205 N. Y. 84) in Am. 
Ann. Cas. 1913C, p. 881. As to the county attorney, 
the petition recites that he has declined to prosecute the 
action. Other questions are suggested in the briefs, but 
they are not raised by the motion. The only issue pre- 
sented is whether the district court erregf in sustaining the 
motions to dismiss. We express no opinion upon any other 
point in the case. 

The judgment of the district court is reversed and the 
cause remanded, with directions to overrule the motion to 
dismiss the case, and to permit appellants to amend the 
title of the case, and make the county a party defendant, if 
they so desire; if they fail to amend within a reasonable 
time, to dismiss the action at their costs. 

REVERSED. 


SEDGWICK, J., concurs in reversing the judgment of the 
district court. 


Hamer, J., not sitting. 
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Hout County, APPELLEE; M. T. HIATT ET AL., APPELLANTS, 
vy. Board OF SUPERVISORS ET AL., APPELLEES. 


Finep Octonm#t 16, 1915. No. 19112. 


APPEAL from the district court for Holt county: 
R. R. Dickson, Jupen. Reversed with directions, 


H. M. Uttley, for appellants. 


J. J. Harrington, W. K. Hodgkin and J. A. Donohoe, 
contra. 


LErron, J. 

This action is similar in its facts to Holt County v. Tom- 
linson, ante, p. T77, although the defendants comprising 
the members of the board of supervisors are not identically 
the same persons as the defendants in the former suit, and 
the alleged violations of duty are not the same. In this 
case no appearance had been made by the defendants when 
the county attorney on behalf of the county moved that it 
should be dismissed from the action as party plaintiff. In 
this case, also, the court dismissed the entire action. 

For the reasons stated in the opinion in the former case, 
the judgment of the district court is reversed and the cause 
remanded, with directions to sustain the motion so far as 
to dismiss the county as a party plaintiff, but to allow the 
action to proceed in the name of M. T. Hiatt and H. M. 
Uttley, if they so desire. 

REVERSED. 

Hamer, J., not sitting. 
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‘JOHN W. WALTERS, APPELLEE, V. CHICAGO GREAT WESTERN 
RAILROAD COMPANY ET AL, APPELLANTS. 


FiLep OcToser 16, 1915. No. 18306. 


1. Master and Servant: Insgury To SERVANT: ASSUMPTION OF RISKS. 
A servant assumes the ordinary risks and dangers incident to his 
employment, which he knows or which by the exercise of ordinary 
care a person of his age, experience and capacity, under the cir- 
cumstances, should have known. 


: ACTIONABLE NEGLIGENCE. An employer’s direc- 
tion to an employee to hurry is not actionable negligence, where 
it does not tend to subject him to a hazard not ordinarily incident 
to his employment, or to inspire fear, or to confuse, excite or dis- 
tract him, or otherwise to prevent him from exercising ordinary 
care for his own safety. : 


APPEAL from the district court for Douglas county: 
Georen A. Day, Juper. Reversed with directions. 


W. D. McHugh, W. H. Herdman and Smyth, Smith & 
Schall, for appellants. 


J. W. Woodrough and McLaughlin & Neely, contra. 


Rose, J. 


Plaintiff fell on ‘the floor of a railway freight car, while 
unloading wall-paper, and this is an action to recover re- 
sulting damages in the sum of. $15,000 for personal in- 
juries. At the time of the accident the car stood on a sid- 
ing in the Omaha freight yards of the Chicago Great West- 
ern Railroad Company. It is charged that the carrier neg- 
ligently delivered the consignment of wall-paper in a box 
car with a loose, sliding door, through which snow filtered, 
thus making the floor slippery and dangerous. Plaintiff 
was in the employ of the consignee, Yetter & Company, a 
corporation, and he alleges that his employer negligently 
ordered him, without, warning, to hurry into the car, when 
he had no knowledge of his peril. The carrier and the 
employer are defendants. Both denied negligence, and al- 
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leged that plaintiff had assumed the risks of his employ- 
ment. The jury rendered a verdict in favor of plaintiff and 
against both defendants for $7,500. The latter appealed. 
After the appeal had been docketed, plaintiff confessed 
that the judgment against the Chicago Great Western Rail- 
road Company was erroneous, and in that respect it was 
reversed. The remaining controversy here is between plain- 
tiff and his employer, Yetter & Company. 

The decisive point on appeal is the sufficiency of the 

evidence to sustain the verdict. The judgment rests on 
' the testimony of plaintiff. It may be summarized as fol- 
lows: He was employed March 12, 1912, by Yetter & Com- 
pany, and worked under the direction of Merwin E. Ver- 
non, foreman. The car of wall-paper was delivered to that 
corporation by the Chicago Great Western Railroad Com- 
pany. It stood on a side-track running east and west in 
the carrier’s Omaha freight yards ready to be unloaded at 
a door on the south side. Before noon, March 18, 1912, 
the foreman, accompanied by plaintiff, backed a dray up 
to the car door; the floor of the dray being practically on 
the same level as that of the floor of the car. The door did 
not fit closely, and between it and the rolls of wall-paper, 
which had been loaded with the ends to the door, snow 
had collected. Plaintiff swept out the snow. The wall- 
paper had been packed in bales, each weighing 25 pounds 
or more, plaintiff and the foreman carrying them from the _ 
car to the dray. Together they delivered a dray load at 
the employer’s warehouse in Omaha. They spent the after- 
noon at work in the same manner, and closed the car for 
the night. They took a dray load from the car to the ware- 
house before noon the next day, and closed the car door. 
When they returned to work in the afternoon there was 
no snow in the car, the floor of which was covered with 
a thick, heavy, glazed paper with a sleek surface. Up to 
that time plaintiff could walk in the car as well as on the 
floor of the court-room. After the wall-paper had all been 
moved from the car except one dray load, and while plain- 
tiff and the foreman were absent from the closed car on a 
trip to the warehouse, snow fell, with the wind in the 
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southeast. They returned for the last dray load about 5 
o’clock. In their absence the wind sifted snow into the 
car at the lower west corner of the closed door and depos- 
ited it on the floor in a northwesterly direction. While 
plaintiff was adjusting a tarpaulin in the front end of the 
dray the foreman opened the car door. Plaintiff was told 
to hurry to avoid the expense of demurrage. He hastened 
into the car after the foreman, and what followed is stated 
by him in these words: “I walked to the west end of the 
car and got a bundle of paper, and I had it and carried it 
into the wagon and placed it in the front end, and as I 
came back and turned the corner away from the door to- 
wards the west end my feet slipped out from under me 
and I fell and received an injury to my hip and thigh.” 
He further testified that it was about 5 o’clock when he 
slipped and fell; that the day was cloudy; that he did not 
see the snow in the car or know it was there until after he 
had fallen; that when he first stepped into the car he could 
_ see the outlines of the bundles in the west end. 

The substance of the argument justifying the inference 
of actionable negligence on the part of the employer ap- 
pears in the brief of counsel as follows: “The circum- 
stances under which plaintiff was injured demonstrate con- 
clusively that his falling upon the snow in the dark car 
was not his fault. It was the fault of the boss who or- 
dered him to hasten into the car without in anywise calling 
his attention to the dangerous condition which had been 
created in the car during plaintiff’s absence. The danger 
of this condition was obvious to Vernon when he was get- 
ting the door of the car open and before he gave his reck- 
less order to the plaintiff to hurry into it. There is no 
shadow of doubt but that plaintiff owes his injuries en- 
tirely to this reckless and careless order given him by 
Vernon.” 

Is the position thus taken tenable? Plaintiff was an 
able-bodied man of mature years and of at least ordinary 
intelligence. There is nothing in the record to indicate 
that he was handicapped by any mental or physical infirm- 

98Neb.50 
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ity. In determining the employer’s duty to plaintiff, there 
fore, the latter is chargeable with what he actually knew 
of existing conditions, as well as with what he could have 
observed by the exercise of ordinary care for his own 
safety under the circumstances, unless his employer mis- 
led or neglected him to his injury. The situation under 
which plaintiff performed his duties was very simple. He 
knew the condition of the floor, in the absence of snow, 
because he had seen it and had walked in and out of the 
car many times. He knew the car would not keep the snow 
out, because he had swept snow out of it. He knew snow 
had fallen during his absence, because he was out in it and 
had brought and adjusted a tarpaulin to protect the wall- 
paper when loaded into the dray. He knew the wind was 
blowing from the southeast and its effect upon falling 
snow. Though he testified he did not know there was snow 
in the car, should he, in the exercise of ordinary care, un- 
der the circumstances, have known it? According to the 
undisputed evidence the accident occurred more than an 
hour before sunset. The door of the car was open at the 
time, and he fell about 18 inches from the entrance. The 
color of the paper on the floor was brown, and the white 
snow upon it was obviously conspicuous by contrast. The 
line of snow which had sifted into the car commenced at 
the lower west corner of the open doorway. In the west 
end of the car, where it was darker, plaintiff could see the 
outlines of the bales of wall-paper. With the conditions as 
thus described, plaintiff, without mishap, had already gone 
into the west end of the car and had taken out a bundle of 
paper. His means of observation were the same as those 
of the foreman, unless the latter was negligent or misled 
him in some respect. Was the order to hurry negligent, 
under the circumstances? It was not given at the time of, 
or immediately before, the accident. It was given when 
both men were in the dray. In the meantime both had 
gone into the car and had returned to the dray in safety. 
There is nothing to indicate that plaintiff was confused or 
excited by the direction to hurry, or that he was seized by 
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a fear of losing his position, or that he was prevented from 
exercising ordinary care for his own safety. 

In discussing the effect of directing a servant to hurry, 
the court of appeals of Missouri said: “Now, as a gen- 
eral proposition, the master, the superior servant, or vice- 
principal, may give such usual and customary orders in 
and about the business he is prosecuting and within the 
scope of the employment as are essential to induce a 
prompt and attentive discharge of the duties imposed by 
the contract of service without breaching the obligation 
to exercise ordinary care for the safety of the servant. 
A mere order to hurry or to be quick in the performance 
of labor in and of itself is not negligence. Such, gen- 
erally speaking, is a usual and proper exercise of author- 
ity. Coyne v. Union Pacific R. Co., 133 U. 8. 370; Ruch- 
insky v. French, 168 Mass. 68; Herold v. Pfister, 92 Wis. 
417. Indeed, on this question the authorities go to the 
effect that a mere order to hurry up with the task is not 
negligence unless it tends to subject the party to‘an extra- 
ordinary hazard; that is, a hazard not ordinarily incident 
to the employment, or operates to excite, distract or dis- 
concert the employee to such an extent as renders him 
unable to exercise due care for his own safety. Sambos 
v. Cleveland, C., C. & St. L. R. Co., 184 Mo. App. 460, 467; 
Saller v. Friedman Bros. Shoe Co., 180 Mo. App. 712.” 
English v. Roberts, Johnson & Rand Shoe Co., 145 Mo. 
App. 489. 

In the present case there is nothing in the evidence to 
indicate that the foreman had any reason to suspect plain- 
tiff would not see the snow on the glazed surface of the 
floor or fail to use ordinary care to avoid injury. Since the 
conditions resulting in the accident were open and obvious, 
since they were brought about by the operation of familiar 
natural laws, of which plaintiff was required to take no- 
tice, since there was no duty on the part of the employer 
to give warning of the danger, since the plaintiff was not 
misled or neglected by his employer, since the undisputed 
evidence shows that the exercise of ordinary care on the 
part of plaintiff, under the circumstances, would have re- 
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sulted in his observing existing conditions and danger, he 
will not be permitted to establish actionable negligence on 
the part of his employer by testifying that he did not see 
the dangerous condition, but that his employer did and 
failed to warn him of it. 

A. text-writer said: “There are, it may be supposed, very 
few trials in which the servant does not swear that the 
risk was unknown to him. Due weight is attached to this 
consideration ; for, taking the cases as they stand, it seems 
permissible to say that such a denial is treated as being a 
merely corroborative element which furnishes an addi- 
tional justification for a conclusion in itself not unwar- 
rantable even if that element were abstracted. * * * 
Both on principle and authority it is indisputable that, if 
the servant’s testimony is contrary to all probability when 
the rest of the evidence is considered, it may be disregarded 
by a court of review.” 4 Labatt, Master & Servant (2d 
ed.) sec. 1309. , 

While plaintiff's injuries and resulting condition appeal 
to human sympathies, the judgment in his favor is with- 
out support in the evidence. It is therefore reversed, with 
a direction to the trial court to dismiss the action. 

REVERSED. 

Fawcett and Hamer, JJ., not sitting. 


IN RE ESTATE OF SARAH A. GETCHELL. 
FRANK CARRIER, APPELLEE, VY. MELYIN GETCHELL,, 
APPELLANT. 

Firep Ocroser 16, 1915. No. 18960. 


1. Appeal: Trme. The time for taking an appeal from the district 
court to the supreme court begins to run when the final judgment 
is entered of record. 


: VERITY oF TRANSCRIPT. On appeal the duly authenticated 
transcript of the proceedings of the trial court imports verity. 


: Date or JUDGMENT. On appeal to the supreme 
court the date of the judgment of the district court, as shown by 


Vou. 98] SEPTEMBER TERM, 1915. 789 
In re Hstate of Getchell. 


the journal entry appearing in the duly certified transcript, cannot 
be contradicted by a detached certificate of the clerk. 


APPEAL from the district court for Cuming county: Guy 
YT. Graves, Jupep. Motion to dismiss appeal. Hearing 
continued. 


J. F. Boyd, for appellant. 
A. R. Oleson, contra. 


Rose, J. 

This is a motion by plaintiff to dismiss an appeal by 
defendant on the ground that the transcript of the pro- 
ceedings in the district court for Cuming county was not 
filed here within the statutory period of six months from 
the rendition of the judgment below. Rev. St. 1913, sec. 
8208. The time for taking an appeal begins to run when 
the judgment is entered of record. Bickel v. Dutcher, 35 
Neb. 761; Hall v. Moore, 3 Neb. (Unof.) 574; Morrison v. 
Gosnell, 76 Neb. 5389. The duly authenticated transcript 
in the present case shows that the final judgment was en- 
tered of record June 3, 1914. The appeal was docketed 
here December 4, 1914—one day too late. To prevent a 
dismissal defendant presents a separate certificate of the 
clerk of the district court containing the following re- 
citals: 

“While the transcript of proceedings had in the district 
court of Cuming county, Nebraska, in the above entitled 
cause, Shows that the journal entry of the judgment ren- 
dered on the 3d day of June, 1914, in said cause was filed 
in the office of the clerk of the district court in said county 
of Cuming, state of Nebraska, on said 3d day of June, 1914, 
yet, said journal entry was not in fact filed in the office of 
said clerk of the district court, or entered upon the journal 
of said court, until a few days after said 3d day of June, 
1914.” 

The authentic record of the trial court cannot be thus 
contradicted. The duly certified transcript imports verity. 
Hoagland v. Van E'tten, 23 Neb. 462. It cannot be varied 


790 NEBRASKA REPORTS. [Vou. 98 


Koliha v. Jonas. 


by the detached certificate of the clerk. Hunter v. Hunter, 
88 Neb. 153. 

In the case of Morrison v. Gosnell, 76 Neb. 539, the sup- 
plemental certificate of the clerk was considered, but the 
opinion does not disclose that the transcript showed the 
date on which the judgment was entered on the journal. 
In this respect the cases are distinguishable. 

Further hearing on motion to dismiss the appeal is con- 
tinued, with leave to appellant to make application to the 
district court to correct the journal entry, if incorrect. 

HEARING CONTINUED. 


JOHN J. KoLIHA, APPELLEE, V. BERNARD JONAS, APPELLANT. 
Fitep Octoper 16, 1915. No. 18311. 


Brokers: AcTIoN ror Commission. Bell v, Stedman, 88 Neb. 625, re- 
affirmed, and held decisive of the case at bar. 


APPEAL from the district court for Colfax county: 
ConrAp HOLLENBECK, JUDGE. Affirmed. 


F.. Dolezal and W. I. Allen, for appellant. 
Myron L. Learned and Joseph T. Votava, contra. 


FAWCETT, J. 

Defendant entered into a written agreement with plain- 
tiff, who was a real estate agent, in which he authorized 
plaintiff to sell a valuable tract of land for $19,200, and 
agreed to furnish “a merchantable abstract showing clear 
title to the purchaser and give good and sufficient war- 
ranty deed.” The contract recited that for his services in . 
negotiating the sale he would pay to plaintiff a commis- 
sion of $200 and all excess of the selling price named when 
sale of the property was made. The agent negotiated a 
sale for $20,400, and defendant entered“into a written con- 
tract with the purchaser for the sale of the property at 
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the price named and upon terms of payment set out in the 
contract, and agreed “to furnish a warranty deed on March 
1, 1910, a good and sufficient abstract of title,” etc. The 
' purchaser was ready, willing and able at all times to carry 
out his contract, make the payments agreed upon, and take 
the title to the property; but defendant’s wife refused to 
sign the deed of conveyance and the actual transfer of the 
land was never consummated. From a verdict and judg- 
ment for plaintiff for the full amount of the agreed com- 
pensation, defendant appeals. 

The gist of the argument for reversal is that the pur- 
chaser had a right to decline to accept a deed from defend- 
ant alone. Upon this point there can be no disagreement. 
The next point is that, as defendant’s wife had not agreed 
_ to a conveyance, either verbally or in writing, she could 
not be compelled to join in the deed. Again there can be 
no disagreement. The third point is: “There being no 
sale, no commission.” We deem it unnecessary to consider 
the argument of counsel in support of this contention, for 
the reason that every point he makes is fully answered 
and decided adversely to his contention in Bell v. Sted- 
man, 88 Neb. 625. That case is decisive of this. 

AFFIRMED. 

SEDGWICK and HAMER, JJ., not sitting. 


JAMES O. BAKER BT AL., APPELLANTS, V. MORRILL DRAINAGE 
DISTRICT, APPELLEE. 


Fitep Octoser 16, 1915. No. 18473. 


1. Drains: Drainace Disrerct: APPORTIONMENT OF BENEFITS. The 
record examined and set out in the opinion, held sufficient to 
show that the board of directors of defendant drainage district, 
on March 22, 1913, made an apportionment of benefits to the lands 
in said district and duly published the same, 


: OBJECTION: Walver. And appellants, hav- 
ing appeared at such meeting of the board and made objection to 
the assessment of benefits against their lands, by prosecuting an 
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appeal from such assessment to the district court, waived their 
right to insist in said court that no apportionment of benefits had 
in fact been made. 


: : APPEAL: SUFFICIENCY OF EvIpENcE. Where 
it appears that the directors of a drainage district, before appor- 
tioning benefits to the lands within such district, went upon each 
parcel of land and carefully inspected the same, and that the 
judge of the district court, on the hearing of an appeal from the 
action of the board, also went upon and inspected the lands, and, 
after doing so, affirmed the action of the board, these facts, in the 
absence of satisfactory evidence of fraud or mistake, will be held 
sufficient to sustain the findings and judgment of the trial court. 


APPEAL from the district court for Scott’s Bluff county : 
RaLew W. Hosart, JuDGe. Affirmed. 


L. L. Raymond, for appellants. 
William Morrow, contra. 


Fawcett, J. 


This is an appeal by 12 landowners from a judgment of 
the district court for Scott’s Bluff county, sustaining an 
apportionment of benefits to their several tracts of land, as 
made by the board of directors of the defendant drainage 
district on March 22, 1913. Five errors are assigned in 
appellants’ brief, but only two are presented in the argu- 
ment. These we will consider in their order. 

“Tirst. No apportionment of benefits was in fact ever 
made to appellants’ lands, or any lands in said district.” 
In support of this assignment it is urged that the record 
- of the meeting of the board of directors, at which the ap- 
portionment of benefits was made, is insufficient to show 
that any assessment was actually made. The record shows 
a meeting of the board held March 22, 1913, at which four 
directors were present. It shows objections made to as- 
sessment of benefits by the parties who are appellants here, 
and the overruling of the same. The transcript of the 
proceedings of the board of directors of defendant district, 
filed in the district court, and a part of the record be- 
fore us, gives in detail the lands assessed, the total units, 
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and amount of assessment. It contains this caption: ‘TDe- 
tailed Report of the Apportionment of Benefits. Made by 
the Board of Directors of the Morrill Drainage District. 
Made and completed on the 22d day of March, A. D. 1918.” 
To this is attached the certificate of the secretary of the 
board, certifying “that the above and foregoing assessment 
of benefits was levied by said board upon the lands, lots 
and parcels of land above described.” This certificate is 
dated March 22, 1918. Conceding that the proceedings of 
the board, or, to speak more accurately, the record made 
by the board of its proceedings, may not have been in all 
respects regular, the appellants are not in a position to 
claim that no apportionment of benefits was ever made. 
If that allegation be true, what did they appeal from? 
They appeared before the board and made their objections. 
When those objections were overruled, they appealed to 
the district court. In so doing, they waived any right to 
insist that no apportionment of benefits had been made. 
It certainly would be a unique procedure for them to go to 
the district court and say in one breath that they appeal 
from an apportionment of benefits made by the drainage 
district, and in the next breath tell the court that the 
drainage district had not made any assessment. By their 
appeal they submitted their cause to the court and in- 
voked its aid in reviewing the apportionment which had 
been made. They thereby asked the court to take evidence, 
investigate the facts, and determine whether their assess- 
ment was unjust or inequitable. The only question, there- 
fore, which we can consider is, the sufficiency of the evi- 
dence to sustain the finding of the district court. 

This brings us to the second assignment urged, viz.: 
“Appellants’ lands will not be, benefited by the proposed 
drainage works.” The two principal contentions of the 
appellants are: First, that certain of their lands have 
not been drained and other portions do not need draining. 
This, however, is not the sole test of benefits. As said in 
Dodge County v. Acom, 61 Neb. 376: “In determining spe- 
cial benefits accruing to land by reason of the construc- 
tion of a drainage ditch, it is proper to take into consid- 
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eration whatever will come to the land from the drain to 
make it more valuable for tillage, or more desirable as a 
place of residence, or more valuable in the general market, 
the true and final test being what will be the influence of 
the proposed improvement on the market value of the prop- 
erty.” The opinion in that case, on page 388, quotes from 
Culbertson v. Knight, 152 Ind. 121, as follows: “Public 
health, public convenience, and public utility are funda- 
mental considerations, and these, with all other subjects 
that affect the value of land, must be counted upon by the 
viewers in determining the question of benefits. A rule 
that has received high sanction is stated thus: ‘The only 
safe and practical course—the one which will do equal 
justice to all parties—is to consider what will be the in- 
fluence of the proposed improvement on the market value 
of the property.’ (Citing authorities.) Whatever will 
come to the land from the drain to make it more valua- 
ble for tillage, or more desirable as a place of residence, 
or more valuable in the general market, should be reck- 
oned as benefits, and these questions arise without refer- 
ence to whether the drain actually reaches the land and 
receives the water directly from it.” 

Second, that Mr. Stewart, one of the appellants, has 
completed a drainage ditch that has served the purpose of 
draining all, or a portion at least, of the lands in contro- 
versy, and for that reason the construction of another 
ditch would not benefit his lands. The testimony of Mr. 
Stewart shows that at the time defendant drainage dis- 
trict was organized all he had done with reference to his 
ditch was the making of a survey; that he did not do any 
work until the spring of 1912, which was after the organi- 
zation of the drainage district. We are unable to see how 
this work, done by Mr. Stewart at a time when he knew the 
defendant drainage district had been organized for the ex- 
press purpose of doing that same work, and along the same 
proposed route, can now be urged by him and his coappel- 
lants in reduction of their assessments. While it would 
be the equitable thing for the defendant in completing its 
work to take over this ditch, if it is in fact along the line 
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of its survey and would be of benefit to the district, and 
reimburse Mr. Stewart to the extent that the work done 
by him has lessened its expense in completing its scheme 
of drainage, such action on the part of the defendant can- 
not be legally compelled. 

Without pursuing the subject further, it appears from 
the record that the directors of the drainage board went 
upon each parcel of land and carefully inspected the same 
before making their apportionment of benefits. The rec- 
ord also shows that the learned judge who tried the case 
on appeal also went upon and inspected the lands, and, 
after doing so, affirmed the action of the drainage board. 
These facts tend strongly to show that the apportionment 
was fairly and justly made. We have found nothing in the 
record to satisfy us that such is not the fact. 

The judgment of the district court is therefore 
AFFIRMED. 
Hamer, J., not sitting. 


JAMES O. BAKER ET AL., APPELLANTS, V. JOHN T. LOGAN 
BT AL., APPELLEES. 


Fitep Octoser 16, 1915. No. 18906. 


1. Drains: Drarnacze DIstTRicT: APPORTIONMENT OF BENEFITS. Para- 
graphs 1 and 2 of the syllabus in Baker v. Morrill Drainage Dis- 
trict, ante, p. 791, held applicable to and decisive of points 1 and 2 
considered in this case. 


fs : INguNncTION: Lacues. The laches of plain- 
tiffs, set out in the opinion, examined, and held a bar to relief by 
injunction. 


APPEAL from the district court for Scott’s Bluff county: 
Rate W. Hopart, JUDGE. Affirmed. 


L. L. Raymond, for appellants. 


Morrow & Morrow, contra. 
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Fawcert, J. 

Plaintiffs, who are owners of lands and lots situated 
within the Morrill Drainage District in Scott’s Bluff coun- 
ty, brought this suit against the defendants as directors and 
secretary, respectively, of the drainage district, to enjoin 
them from issuing or selling any securities based upon any 
apportionment of benefits attempted to be made on March 
22, 1913, to property located within the district, and from 
issuing any bonds, warrants or other securities pledging 
the faith and credit of the district in carrying out the 
terms of an alleged illegal and void contract, entered into 
by the district with the United States government, and 
praying that such contract be declared illegal and void, 
and that defendants be enjoined from executing or carry- 
ing out any of the terms of said contract or from expend- 
ing any moneys of the district in the carrying out or exe- 
cution of the same, and that defendants be enjoined from 
apportioning any benefits to or levying or collecting any 
taxes or special assessments against the lands of the plain- 
tiffs for the benefit of the district. The court found gen- 
erally for the defendants, dissolved the temporary injunc- 
tion, which had been theretofore issued, and dismissed the 
suit at the costs of plaintiffs. Plaintiffs appeal. 

Three points are urged for reversal: (1) That the ap- 
portionment on March 22, 1913, was a reapportionment, 
and that notice of hearing on such reapportionment had 
not been given in the manner and for the time required by 
law; (2) that, as a matter of fact, no apportionment of 
benefits or levy was actually made on March 22; and (3) 
that a certain contract, made by the district with the 
United States Reclamation Service October 29, 1912, was 
wire vires. 

The argument in support of the first point is that no- 
tice was not published for ten days, as required by section 
563624, Ann. St. 1911. It is contended, in opposition to 
the argument of plaintiffs, that the apportionment made 
March 22, 1913, was an original apportionment, and not 
a reapportionment. This contention is sound. 
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As to point 2, we deem it sufficient to say that the evi- 
dence in this case is substantially identical with that given 
in support of the same contention, in Baker v. Morrill 
Drainage District, ante, p. T91. We considered the con- 
tention of plaintiffs carefully in that case, and, for the 
reasons there given, point 2 must fail in this case. 

Point 3 relates to a contract which had been entered 
into between the drainage district and the United States 
through its duly constituted officers of the United States 
Reclamation Service. This contract provided that, for a 
consideration of $7,500, to be paid by the United States to 
the drainage district, the drainage district was to con- 
struct and complete the ditch in accordance with plans 
and specifications, approved by the proper officers of the 
United States Reclamation Service; described the lands 
in which the United States is directly interested, dividing 
them into what they termed the “west system” and the 
“east Ssystem;” provided that the drainage district should 
procure the right of way for the government portions of 
the work before payment of the money should be made, 
which right of way should be 50 feet in width; that the 
United States should have the use of the ditches for a 
waterway for the conveyance of waters drained thereto 
from its main canal or other works of its project, “lim- 
ited, however, to the carrying capacity of such ditches in 
excess of that necessary for the conducting of seepage and 
drainage water arising within the district;” that the 
United States might use such ditches for drainage and 
waterways. 

The writer has examined the contract in the light of 
the points urged, and is of opinion that its terms are with- 
in the provisions of section 1893, Rev. St. 1913, and that 
the contract is not ultra vires, but will not take the time 
and use the space necessary to a discussion of that ques- 
tion, for the reason that the plea of estoppel, interposed 
by the defendants, is well sustained and disposes of the 
appeal. On the trial below, the facts upon which the es- 
toppel is based were stipulated. This stipulation admits 
the meeting of the board of directors of the district on 
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March 22, 1913; that all of the plaintiffs, except plaintiff 
Bullock, appeared before the board and protested against 
any assessment being made; that thereafter the secretary 
of the board caused a detailed report of the assessment of 
benefits to be published, and also filed a detailed report 
of the apportionment of benefits with the county clerk of 
the county on March 24, 1918; that all of the plaintiffs 
appealed from that assessment to the district court. It 
further admits that on August 7, 1912, the directors of the 
drainage district prepared plans and specifications and 
an estimate of the work to be done thereunder; that the 
same was adopted by the board on that date, and on the 
same day filed with the county clerk of the county; that 
thereupon the board called an election and submitted to 
the electors of the district the proposition of proceeding 
with the work defined and described in the plans and speci- 
fications, and the question of incurring the necessary lia- 
bility to carry on such work; that notice of the election 
was published and the election held on September 10, 1912, 
the day named in the notice. A copy of the published 
notice is contained in the stipulation and shows that it 
contained this information: “The estimated cost of the 
construction of said works is $20,038.55, $7,500 of which 
amount is to be paid by the United States government, 
leaving a balance of $12,538.55, to be paid by said drain- 
age district.” It also advised the voters that to raise 
the amount it was proposed to issue the bonds of the dis- 
trict due and payable in 20 annual instalments, with in- 
terest at the rate of 6 per cent. per annum. The stipulation 
also admits that at that election the result was, yes, 3,564; 
no, 3,025; “that thereafter, on the 14th day of November, 
1912, a contract for the construction of the west drain was 
let to J. E. Mullen for the sum of $6,185.25, ana said west 
drain was constructed and completed in accordance with 
the terms of said contract some time during the month of 
June, 1913, and said drain has been in operation since said 
date. It is further stipulated that all of the plaintiffs in 
this case voted at said election held on September 10, 1912, 
and voted against the proposition of proceeding with the 
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work and incurring the necessary liability.” This suit was 
not commenced until November 3, 1918, or 14 months after 
the election authorizing the board to proceed with the 
plans and specifications theretofore adopted, in accordance 
with such plans, and in accordance with its contract with 
the United States—twelve months after the defendants had 
entered into the contract with Mr. Mullen for the construc- 
tion of the west drain, and five months after Mr. Mullen 
had completed his work under the contract. The rule to be 
applied under such circumstances is well stated in 16 Cyc: 
163, as follows: “Equity is equally careful to avoid in- 
justice to third persons as to parties, and therefore will 
deny for laches the claim of one who has slept on his rights 
until third persons have acquired rights which would be 
affected by granting him relief.” Applying that rule, it 
appears that, not only the rights acquired by the United 
States Reclamation Service, but also the rights acquired 
by Mr. Mullen to obtain payment for the large amount of 
work he has performed in constructing one of the impor- 
tant ditches of the defendant district, would be seriously 
affected, and in effect lost, if the relief prayed for in this 
suit were granted. ; 
It follows that the district court did not err in denying 
an injunction and dismissing the suit of plaintiffs. 
AFFIRMED. 
Hamer, J., not sitting. 


In Bn Estate of JOHN JOHNSON. G4 Ads d ? 7 


JULIA JOHNSON, EXECUTRIX, APPELLANT, 
Fitep Ocroper 16, 1915. No. 19391. 


1. Wills: Propate: Notice: PUBLICATION. Under the legislative con- 
struction of the term “week,” in chapter 222, Laws 1915, the publica- 
tion of notice of the time and place appointed for the proving of a 
will, as required by section 1303, Rev. St. 1913, begins with the date 
of the first publication, and the three weeks do not end until three 
weeks from and after that date. A hearing had prior to the com- 
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pletion of such notice is premature and an order entered thereon 
at such hearing is void. 


2. Statutes: DeErrNnitive STATUTE: PUBLICATION oF NoTICcE: “WEEK.” 
The construction by the legislature, in chapter 222, Laws 1915, of 
the term ‘week,’ superseded the construction given to such term 
in Davis v. Huston, 15 Neb. 28, Claypool v. Robb, 90 Neb. 193, and 
other cases decided prior to the passage and approval of such chap- 
ter, in so far as such cases conflict therewith. 


: Chapter 222, Laws 1915, set out in 
the opinion, examined, and held, not an attempt by the legislature to 
either repeal or amend any prior statute, but simply a legislative 
construction of the word “week” as used in the statutes in reference 
to the publication of legal notices. 


APPEAL from the district court for York county: 
GrorGH F. Corcoran, JUDGE. Affirmed. 


Sandall & Wray, for appellant. 


Fawcett, J. 


John Johnson, a resident of York county, died testate. 
His will was filed for probate August 27, 1915. On that 
date the probate court entered an order fixing September 
17 as the time for hearing the petition for the probate of 
the will, and ordered that public notice of such hearing be 
given by publication of notice in the New Teller, a weekly 
local newspaper, published in the county, “three weeks suc- 
cessively previous to said day of hearing.” The notice was 
published September 1, 8, and 15. On the day named in 
the notice, viz, September 17, the following transactions 
were had, in the order named: The will was admitted to 
probate; Julia Johnson, widow of the testator, was ap- 
pointed executrix; her bond was filed and approved and 
letters testamentary were issued to her; a petition was 
filed by Joseph Johnson, a son and heir of the decedent, 
to set aside the probate of the will; his petition was sus- 
tained, and the order admitting the will to probate was 
vacated and set aside and the letters testamentary issued 
to Mrs. Johnson revoked, on the ground that the only notice 
given of the application to probate the will was the notice 
published in the newspaper and upon the dates above 
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named; notice of appeal to the district court for York 
county was filed, and the county judge delivered to the 
clerk of the district court a duly certified transcript of 
the proceedings had before him. Five days later the order 
of the county court was affirmed by the district court. 
¥rom this order Mrs. Johnson appeals. 

It will be seen froin the history of the case above given 
that this is a friendly proceeding prosecuted for the pur- 
pose of obtaining a construction of section 1303, Rev. St. 
1913, in the light of the general construction by the legis- 
lature, in chapter 222, Laws 1915, of all statutes of the 
state which provide for the publication of notices for any 
number of weeks. The statute relating to the notice to be 
given of an application for the probate of a will was first 
enacted in territorial days, and will be found in Rev. St. - 
1866, ch. 14, sec. 140, p. 85, in exactly the same language 
as it now appears in section 1303, Rev. St. 1913, viz.: 
“When any will shall have been delivered into or deposited 
in any probate court having jurisdiction of the same, such 
court shall appoint a time and place for proving it, when 
all concerned may appear and contest the probate of the 
will, and shall cause public notice thereof to be given by 
personal service on all persons interested, or by publica- 
tion under sn order of such court, in such newspaper 
printed in this state as the judge shall direct, three weeks 
successively, previous to the time appointed, and no will 
shall be proved until notice shall be given as herein pro- 
vided.” 

In Davis v. Huston, 15 Neb. 28, in construing the pro- 
visions of a statute requiring the publication of notice to 
nonresident defendants to be made four consecutive weeks 
in some newspaper, such provisions were held to mean “the 
same as though the language were that it should be printed 
or inserted in a weekly newspaper once in each week for 
four weeks successively, and that the publication is deemed 
complete upon the distribution of the newspaper contain- 
ing its fourth successive weekly insertion. The paper will 
be presumed to have been published on the day of which it 

98Neb.51 
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bears date.” In all cases involving the provisions of a 
statute requiring publication of notice for any given num- 
ber of weeks, the construction above given has been fol- 
lowed where publication was made in a weekly newspaper. 

In Claypool v. Robb, 90 Neb. 193, Davis v. Huston, su- 
pra, was followed as to a weekly newspaper, but a different 
rule was announced when a notice is published in a news- 
paper having more than one issue during the week. The 
second paragraph of the syllabus in that case holds: “But, 
where the notice is published in a paper having more than 
one issue during the week, insertion of the notice in each 
of the regular issues during the week is necessary to a com- 
plete publication of the notice for that particular week.” 
Under the construction there given, it will be seen that 
’ there might, and almost invariably would, occur a dif- 
ference in the length of time a notice should be published 
in a weekly newspaper, or in a semi-weekly or daily news- 
paper. Claypool v. Robb was decided November 14, 1911, 
and was followed on the 28th of the same month by Smith 
v. Potter, 90 Neb. 298. 

The legislature of 1915, for the purpose of bringing about 
uniformity in the construction of statutes of this char- 
acter, enacted chapter 222, Laws 1915, supra. The title to 
the act reads: “An act to define the word ‘week’ as used 
in the statutes of Nebraska in reference to the publication 
of legal notices, and to declare an emergency.” Section 
1 provides: “Wherever the statutes of Nebraska provide 
for the publication of notices any number of weeks, or for 
any number of weeks, the term ‘week’ shall be construed to 
mean either a period of time known as a calendar week 
beginning on Sunday and ending with Saturday, or any 
period of seven consecutive days beginning with the date 
of the first publication of notice: Provided, however, 
nothing herein contained shall be held to apply to any no- 
tice published prior to the taking effect of this act.” Sec- 
tion 2 declared that an emergency existed, and that the 
act should take effect and be in force from and after its 
passage and approval. It was approved April 17, 1915. 
We think this act of the legislature is clear and unmistaka- 
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ble in its terms and relieves the situation of all doubt as 
to the construction which must be given to statutes of the 
kind therein referred to, and that section 1303, Rev. St. 
1913, is clearly one of the statutes contemplated. Under 
this construction, put upon the statute by the legislature, 
we think it is clear that a notice by publication either 
“during” or “for? any number of weeks, whether the same 
be in a weekly, semiweekly, triweekly, or daily newspa- 
per, should be for the full number of weeks specified in 
the statute, and that the time for computing such publica- 
tion should in any case begin with the date of the first 
publication of the notice. This being true, the publication 
of the notice required by section 1303, supra, begins with 
the date of the first publication, and the three weeks do not 
end until three weeks from and after that date, excluding 
under the general rule of computation the first day, which, 
in the present case, the first notice having been published 
on September 1, would render the hearing premature if 
had prior to September 22. As section 1303 further pro- 
vides that “no will shall be proved until notice shall be 
given as herein provided,” the order of probate entered 
September 17 was without authority of law and was prop- 
erly vacated. 

It has been suggested that the construction above given 
might have the effect to cloud titles which depend upon 
wills probated under notices published prior to the enact- 
ment of chapter 222, supra; but the legislature in that 
chapter itself guarded against any such contingency by 
providing that “nothing herein contained shall be held to 
apply to any notice published prior to the taking effect 
of this act.” 

Appellant further urges that, if it was the intention of 
the legislature of 1915 to repeal section 1303, then. chapter 
222, supra, violates section 11, art. III of the Constitution, 
which provides: “No law shall be amended unless the new 
act contains the section or sections so amended, and the 
section or sections so amended shall be repealed.” The 
trouble with this contention is that it has no fact to rest 
upon. Chapter 222, supra, does not assume to either re- 
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peal or amend section 13038, or any other section of the stat- 
ute. It is simply a legislative construction of the word 
“week” as used in the statutes in refererceé to the publica- 
tion of legal notices. 
AFFIRMED, 
Hamer, J., not sitting. 


CHARLES J. DEUPREE, APPELLEE, V. SIDNEY D. THORNTON, 
JR., ET AL., APPELLANTS.* 


Fitep Octoser 16, 1915. No. 17942. 


1. Conspiracy: Proor. To sign and circulate a statement which would 
be libelous if untrue, but which is in fact true, is not of itself, 
and without other evidence, sufficient proof to establish a con- 
spiracy, on the part of those signing it, to injure the party to whom 
it relates, and if published with good motives and for justifiable 
ends is not even libelous. 


: EvIDENCE: SUFFICIENCY. The evidence in this case shows 
that the general reputatation of plaintiff’s hotel was bad, as being 
a house of assignation and prostitution, and there is no evidence 
that any of the defendants, except possibly one, signed or published 
any other statement concerning plaintiff or the house which he 
kept. There is no competent evidence in this record that there was 
any conspiracy among these defendants to injure the plaintiff or 
his business. 


3, Limitation of Actions: Lrset. If one of several defendants makes 
libelous statements concerning plaintiff without the knowledge or 
consent of the other defendants, evidence thereof is not competent 
against the other defendants, and an action against the defendant 
so offending would be barred in one year by the statute of limita- 
tions. 


REHEARING of case reported in 97 Neb. 812. Judgment 
of district court reversed and action dismissed. 


SEDGWICK, J. 

In our former opinion (97 Neb. 812) the judgment of 
the district court was affirmed. Upon consideration, a re- 
hearing was ordered, further briefs have been filed and 


*December 3, 1915. Reversed and remanded. 
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arguments have been heard in the case. The cause of ac- 
tion is stated in the petition as follows: 

“That the defendants unlawfully, maliciously and wick- 
edly intending to injure the plaintiff and to ruin the plain- 
tiff in his business and to make it impossible for the plain- 
tiff to get custom for his said hotel and boarding house 
and to earn a living for himself and family, and with the 
intent and purpose to coerce and to force the plaintiff 
against his will to quit said business and said hotel and 
boarding house and to leave the said village of Orchard, in 
violation and in disregard to the laws of the state of Ne- 
braska, and with intent to injure plaintiff in his good name 
and character as a good moral citizen, and in his good name 
as a business man and keeper of his said hotel and board- 
ing house, did falsely and maliciously publish of and con- 
cerning the plaintiff, and of and concerning his said hotel 
and boardin house, and caused it to be believed, that the 
plaintiff was guilty of keeping a house of ill fame, and 
that he (the plaintiff) was using his said hotel and board- - 
ing house for and as a house of ill fame resorted to for the 
purpose of prostitution, and did, on or about the 6th day 
of January, 1908, unlawfully, maliciously, wickedly and 
secretly combine, confederate and conspire together, and 
that they did then and there wickedly design, construct 
and compose, and did unlawfully and wickedly abet coun- 
sel and assist each other in designing, constructing and 
composing of a certain wicked contrivance in writing, in 
substance following, to wit: ‘Mr. Deupree: Notice is hereby 
given that we, the undersigned town board and citizens of 
Orchard, have absolute evidence that you are keeping a 
house of ill fame, and that you are hereby notified to leave 
town in ten days’—and signed by Nels Lindquist, Sidney D. 
Thornton, Jr., Ora J. Goldsmith, Archie D. Joyce, John 
Thomas Fletcher. That the defendants, in pursuance of 
the aforesaid agreement and conspiracy, did, -on or about 
the 6th day of January, 1908, publish and cause to be pub- 
lished of and concerning his said hotel and boarding house 
said wicked, false and libelous contrivance in writing, and 
caused the same to be circulated through the village of 
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Orchard, and among the good people of said village of Or- 
chard and surrounding country; and continued to publish 
and circulate said wicked, false and libelous contrivance, 
and continued to cause the same to be believed of and con- 
cerning the plaintiff and his said hotel and boarding house, 
until plaintiff was forced, against his will, by reason of 

‘said publication, to quit said hotel and boarding-house 
business on or about the 16th day of October, 1909, and to 
quit the town of Orchard on or about the 18th day of Octo- 
ber, 1909.” 

The evidence establishes that, for several months during 
the latter part of the year 1907, the plaintiff was keeping 
a hotel and boarding house in the village of Orchard, a 
town of about 500 inhabitants, and that the general repu- 
tation of his house in that village was bad. The defendants 
produced nine or ten witnesses who so testified. Some of 
these witnesses showed but little knowledge in the matter, 
and their evidence was indefinite and unsatisfactory, but 
many of them appear to be responsible citizens of the vil- 
lage who knew the general reputation of the hotel, and 
their evidence is clear and satisfactory. The plaintiff pro- 
duced in rebuttal four witnesses. Mr. Ryan testified that 
he was a carpenter by trade and worked in the village. He 
was asked: “Mr. Ryan, did you ever hear anything against 
that hotel or the girls in that hotel prior to the time you 
heard of this petition being circulated?” He answered: 
“No, sir; I didn’t.” Mr. Andrews testified that he lived 
in the village in 1907 and in 1908. He was asked: “Did 
you ever hear anything derogatory to Mr. Deupree or the 
reputation of the house or girls that were there prior to the 
time these men presented the petition up there charging 
the hotel with immorality? A. No, sir; I never heard any- 
thing.” Upon cross-examination he said: “To tell the 
truth I never heard very much talk since, as far as that 
goes. Q. You were living there in the town? A. Yes, 
sir; I don’t hear much of what these people do; I don’t 
know what the reason is I don’t.” Mr. Howard testified 
that he had lived in Orchard for a number of years. He 
was questioned about a particular girl who had worked in 
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the hotel, and was then asked: “There was nothing about 
that girl’s reputation before this talk about the hotel? A. 
I don’t know. Q. There was nothing about the other 
girls’ reputation before the talk and this petition was cir- 
culated up there? A. No, sir; I don’t know.” On cross- 
examination he testified that he was not in town during 
the fall of 1907. Mr. Hagerman had lived in Orchard 
about eight years. He was asked: “Did you ever hear 
anything about this hotel—about its reputation—prior to 
the time you heard of this petition being circulated? A. 
No, sir.’ On cross-examination he was asked: “Was 
there any talk about any of the girls around there? A. 
I don’t remember whether I heard any or not.” None of 
these witnesses testified that he knew the general reputa- 
tion of the house. 

When we consider that this evidence was given more 
than four years after the transaction in question, and also 
the leading character and indefiniteness of the questions, 
it can hardly be said to have any probative force. The 
whole evidence establishes beyond any reasonable doubt 
that the general reputation of the plaintiff’s hotel in that 
community for several months in the latter part of the 
year 1907 was bad, as being a house of prostitution and 
assignation. Three of these defendants were members of 
the board of trustees of the village. Mr. Thornton was 
clerk of the board, and not a member of the board, as 
supposed in our former opinion. The defendant Hicks 
was not the marshal of the village, as suggested in our 
former opinion, and was “runner” for a competing hotel. 
It is clear from this evidence that these defendants and a 
large number of citizens of the village signed a paper of 
some kind, but it is wholly uncertain as to what were the 
contents of this paper. The plaintiff in his petition a)- 
leged that the “substance” of this paper was: “Mr. Deu- 
pree: Notice is hereby given that we, the undersigned 
town board and citizens of Orchard, have absolute evidence 
that you are keeping a house of ill fame, and that you are 
hereby notified to leave town in ten days.” This was al- 
leged by the plaintiff, and, as the instructions show, was 
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also considered by the court as indicating that the pur- 
pose and object of the petition was to drive plaintiff from 
the town and ruin his business. There is no evidence in 
the record as to the contents of this paper except the evi- 
dence of the plaintiff himself. He testifies that he never 
saw the paper, and testifies only to what he claims some of 
the defendants told him was the substance of the paper. 
Even as to what he was told was the substance of the paper, 
his evidence is very indefinite and unsatisfactory. He tes- 
tified that he had a conversation with the defendant 
Fletcher some time in the following June, and was then 
asked the question: “Now, tell the jury what you said to 
Mr. Fletcher about reports that were circulated about you, 
and what Mr. Fletcher said about that, particularly what 
was said about a petition that had been circulated in 
Orchard. * * * Q. Did he say what was in the peti- 
tion? A. That in the petition, that I was running a house 
of ill fame, and that the town board had got the petition 
out and signed it and circulated it to that effect to keep 
me out of business.” He testified to a statement made by 
another member of the board: “He told me the same as 
Mr. Fletcher, that the town board had been misinformed 
that I was running that kind of a house, and they got up 
the petition that I was running a house of ill fame, and 
they signed it and circulated it to that effect thinking it 
was so.” These defendants positively denied ever having 
made any such statements to the defendant; but, if the 
evidence of the plaintiff as to these statements is to be be- 
lieved and considered competent, it comes far short of 
proving that the paper signed by these defendants con- 
tained any demand that the plaintiff should leave town. 
It stated, according to the plaintiff’s final version of the 
matter, that the plaintiff “was running a house of ill 
fame,” and the evidence establishes, as before observed, 
that this was the general reputation of the house, which is, 
at least prima facie, evidence that the statement contained 
in the paper was true. To sign, and even to circulate, a 
statement which would be libelous if untrue, but which is 
in fact true, cannot of itself be evidence of conspiracy. 
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The whole evidence, taken together, is consistent with the 
purpose on the part of these officers to do away with a 
bawdy house in their village, rather than to injure the 
plaintiff. If so, the paper was signed by them “with good 
motives, and for justifiable ends.” ‘Const., art. I, sec. 5. 

There is evidence in the record that the defendant Hicks 
attempted to divert customers from the plaintiff’s house in 
favor of the house by which he was employed, and that 
upon divers occasions he used extravagant language in ex- 
plaining what he considered was the reputation of the 
plaintiff’s house; but there is no evidence that any other 
of these defendants was in any way responsible for Mr. 
Hicks’ conduct, and, if he made himself liable for slander, 
any action for damages caused thereby was barred long 
before this action was begun. Upon re-examination of the 
record and further consideration, we are satisfied that the 
evidence wholly fails to support any cause of action against 
these defendants. Even if a cause of action had existed, 
it would be barred by the statute of limitations. It does 
not appear that any further or different evidence can be 
furnished. 

The judgment of the district court is therefore reversed 
and the action dismissed. 

REVERSED AND DISMISSED. 

LEerron, J., concurring. 

I concur in the conclusion. I think the evidence is suffi- 
cient to show a concert of action and conspiracy by the 
members of the town board, but that it fails to show any 
action by them or either of them within four years, or that 
the wrongful acts of Hicks committed within four years 
took place with their knowledge or by their consent, pro- 
curement, or approval. 


HAMER, J., dissenting. 

I am not quite able to agree with the majority opinion. 
In the eighth paragraph of the petition it is said that prior 
to the publication of the false charges the traveling public 
stopping over at Orchard, as also the transient custom, 
neglected to patronize plaintiff’s hotel and were induced to 
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do so by the defendants. In the 9th paragraph it is set 
forth that by reason of the false statements made by the 
defendants and their false charges and false publications 
the plaintiff sustained the damages which he claims. The 
answer sets up the statute of limitations as a bar to bring- 
ing the action. I am not ready to agree that the statute 
is a sufficient bar when the answer admits that the acts 
were done and alleges a justification which it seeks to 
establish. The bar of the statute is taken away when the 
defendants admit that they did the acts complained of. 
They say thereby that they will not avail themselves of 
the bar of the statute which might be used to prevent an 
inquiry concerning the facts. They present an issue de- 
manding a trial of the facts. When they do that they aban- 
don the protection of the statute which would prevent such 
an inquiry. They allege that the plaintiff kept the hotel 
in a filthy and unclean condition, and that during a 
greater part of the time loose and immoral women whose 
reputations were bad were connected with the hotel and 
worked in it, and that during part of the time men whose 
reputations were bad patronized the establishment, and 
that the reputation of the hotel was bad long before the 
month of January, 1908; that the reputation of the hotel 
injuriously affected its business and kept business away; 
that acts of immorality were committed within the hotel 
with the knowledge, consent and connivance of the plaintiff. 
The foregoing alleges a stout justification upon the part of 
the defendants of what they were charged with doing. 
When the defendants set up the statute of limitations as 
a bar to plaintifi’s action they present a barrier, but when 
they allege the truth of the charges made against them in 
the plaintiff’s petition and justify them they throw away 
this barrier and invite the plaintiff to combat upon the 
facts. In substance defendants said in their answer that 
the plaintiff kept an immoral house filled with immoral 
men and with women who were prostitutes and engaged in 
the practice of prostitution, and that the building was lack- 
ing in cleanliness and that the food was dirty and ill pre 
pared. They said that the plaintiff destroyed his business 
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by this misconduct and neglect. They presented this issue 
to the court and jury. They asked to try it and they were 
permitted to do so. The jury returned a verdict against 
them and the court gave the plaintiff judgment upon it. 
Having invited this contest and having lost it they now 
seek to avail themselves of the benefit of the statute, not- 
withstanding their abandonment of its protection. The 
defendants were not obliged to rest their defense upon this 
statute. They could have made any other defense they 
saw fit to make. Having rested their defense upon a jus- 
tification of the offensive charges against the plaintiff, 
which ¢hey say they made, they will be deemed to have 
abandoned their plea that the statute protects them. If 
they had not made that plea, but had sought to justify their 
charges against the plaintiff by alleging that they were 
true, and a verdict had been rendered against them, sup- 
ported by sufficient evidence, then the same would stand, 
although the statute of limitations might have been suc- 
cessfully pleaded. 

The litigant must confine his journey to the road on 
which he invites the court and his adversary to travel 
with him. One who tenders an insiruction which is given 
by the court and which assumes the existence of evidence 
to establish an issuable fact cannot afterwards be heard 
to say that there is no evidence in the case which tends to 
prove such fact. American Fire Ins. Co. v. Landfare, 56 
Neb. 482. In that case the defendant requested the court 
to submit a question of fact. He was not allowed after- 
wards to say that there was no evidence upon which to sub- 
mit it. This rule is based upon the idea that when a party 
by his language or conduct in the trial induces the court to 
take a certain action he cannot afterwards in the same 
case say that there was no foundation for such action. 
Sorensen v. Sorensen, 68 Neb. 509. 

In Missouri P. R. Co. v. Foxw, 60 Neb. 531, it is said in 
the syllabus: “It is a sound and salutary principle that 
a party cannot be heard to complain of an error which he 
himself has been instrumental in bringing about.” The ap- 
plication of this principle to the case at bar would leave 
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the judgment for the plaintiff standing. Along the same 
line it is stated, in substance, in the syllabus in Chicago, 
R.I.d& P. R. Co. v. Kerr, 74 Neb. 1, where from the nature 
of the answer and the testimony adduced it appears that 
both parties have placed the same construction on the pe- 
tition, the supreme court will not ignore such construc- 
tion in ruling on the sufficiency of the petition, even though 
the petition, standing alone, might not admit of such con- 
struction. 

An examination of the record shows that the de- 
fendant, Hicks, talked against the plaintiff’s hotel. He 
seems to have spoken to a lady in the presence of the plain- 
tiff’s 13 year old daughter. He told the lady to go to the 
Cottage house, that the plaintiff’s house was not a decent 
place to stop at. This testimony was stricken out and 
therefore was not properly before the jury but it tends to 
show the disposition of Hicks. He seems on other occa- 
sions to have been violent in his description of the house. 
He used language to indicate that it was kept for purposes 
of prostitution. It seems that Hicks would go to traveling 
men and tell them not to go to the plaintiff’s hotel. This 
was within the four years allowed by the statute. If the 
testimony shows that Hicks and the other defendants con- 
spired together in what they said and did then the other 
defendants are liable with Hicks because of the fact that 
what Hicks did was only a continuation of the plan in 
which they all co-operated. 

In view of what I understand the facts to be and the 
law as it should be declared applicable to them, I am un- 
able to vote for the majority opinion. 
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ANDREW MOORE, APPELLANT, v. G. H. BUSSE ET AL., 
APPELLEES. 


FILep Octoxrer 16, 1915. No. 18307. 


1. Indians: ALLoTTEE: Devise. The act of congress (36 U. S. St. at 
Large, pt. 1, p. 856, sec. 2), authorizing a member of the Omaha 
tribe of Indians to whom land had been allotted under the prior 
act of congress to devise his interest in the land by will, is not 
inconsistent with the prior act. 


: WiL~s: ApprovaL. The provision in the later act that such 
will should not be valid unless approved by the Commissioner of 
Indian Affairs and the Secretary of the Interior does not require 
that such approval must be contemporaneous with the making of 
the will, or before the death of the testator. If the will and pro- 
bate thereof are regular, the interest of the testator in the land 
passes to the devisee upon the approval of the proper officials. 


APPEAL from the district court for Thurston county: 
Guy T. GRAVES, JUDGE. Affirmed. 


Hiram Chase, for appellant. 
T. R. Ashley and Curtis L. Day, contra. 


SEDGWICK, J. 

The act of congress which provided for the allotment of 
lands in severalty to the Omaha tribe of Indians provided: 
“That upon the approval of allotments provided for in 
the preceding section by the Secretary of the Interior, he 
shall cause patents to issue therefor in the name of the al- 
lottees, which patents shall be of the legal effect and de- 
clare that the United States does and will hold the land 
thus allotted for the period of twenty-five years in trust for 
the sole use and benefit of the Indians to whom such al- 
lotment shall have been made, or in case of his decease, of 
his heirs according to the laws of the state of Nebraska, 
and that at the expiration of said period the United States 
will convey the same by patent to said Indian or his heirs 
as aforesaid, in fee discharged of said trust and free of all 
charge or incumbrance whatsoever. And if any conyey- 
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ance shall be made of the lands set apart and allotted as 
herein provided, or any contract made touching the same 
before the expiration of the time above mentioned, such 
conveyance or contract shall be absolutely null and void: 
Provided, that the law of descent and partition in force in 
the said state shall apply thereto after patents therefor 
‘have been executed and delivered.” 22 U.S. St. at Large, 
p. 342, sec. 6. 

Afterwards, in 1910, congress enacted: “That any In- 
dian of the age of 21 years, or over, to whom an allotment 
of land has been or may hereafter be made, shall have the 
right, prior to the expiration of the trust period and be- 
fore the issue of a fee simple patent, to dispose of such 
allotment by will, in accordance with rules and regulations 
to be prescribed by the Secretary of the Interior: Pro- 
vided, however, that no will so executed shall be valid or 
have any force or effect unless and until it shall have been 
approved by the Commissioner of Indian Affairs and the 
Secretary of the Interior.” 36 U. S. St. at Large, pt. 1, 
p. 856, sec. 2. 

A tract of land was allotted to one Benjamin Moore, who 
under the act of congress, and afterwards pursuant to 
the subsequent act of congress above quoted, duly executed 
his will, whereby he devised his interest in a part of the 
tract of land to his wife and his interest in another part ~ 
thereof to his nephew and niece. Soon afterwards he died, 
leaving no children, but leaving a brother, this plaintiff. 
The plaintiff began this action in the district court for 
Thurston county, claiming the land as the sole heir of his 
deceased brother. A general demurrer to his petition was 
sustained and his action dismissed, and he has appealed 
to this court. The appellant presents two questions for 
our consideration : 

1. Upon the first point it is urged that the act of con- 
gress of 1882 constituted a contract between the United 
States and the several allottees of land, and that in case 
of the death of an allottee the contract is for the benefit of 
heirs and is “irrevocable and indestructible.” Even if this 
statute could be considered to be a contract between the 
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government and the allottee, it is difficult to-see how it 
could be construed to be a contract with the heirs of the 
allottee. The ancient maxim, nemo est heres viventis, 
seems inconsistent with such a theory. The act of 1910 
does not appear to abridge the rights of the allottee under 
the former act, but rather increases those rights, giving 
the power of disposing of his interest in the allotment by 
will. If this act of congress is declared to be unconstitu- 
tional, it will have to be done by the supreme court of 
the United States, so far as this court is concerned. 

2. By the act of 1910, allottee “shall have the right, 
prior to the expiration of the trust period and before the 
issue of a fee simple patent, to dispose of such allotment 
by will.” It is a mistake to suppose that this act contains 
any limitation upon the rights of a member of the Omaha 
tribe to make a will, or attempts to dictate in any way in 
what manner he shall dispose of his property in general. 
The act applies to the allottee’s right in the land under his 
allotment, and, in order to dispose of that right, he must 
proceed in accordance with the rules and regulations to 
be prescribed by the Secretary of the Interior, and no will 
so executed shall be valid or have any force or effect unless 
and until it shall have been approved by the Commissioner 
of Indian Affairs or the Secretary of the Interior. The 
section is dealing with the allottee’s interest in the land, 
and not with any other property or interest, and this lan- 
guage merely means that it shall not have the effect to 
transfer the allottee’s interest in the land to the devisee 
unless such transfer is approved. The lands are held in 
trust by the government for 25 years, the allottee having 
in the meantime the occupancy and use thereof. The pur- 
pose of this restriction is to prevent the allottee from 
squandering his interest in the land, and so the proviso 
that it must be approved by the proper officers of the goy- 
ernment is for a similar purpose—to guard against the 
procurement of such devise by fraud or undue means. ‘This 
testator desired that his interest in the allotment should 
go to his widow and to his nephew and niece, rather than 
to his brother, and this disposition of the property was 
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approved by the government officials. The approval was 
recommeuded in these words: “I hereby recommend that 
the within will be approved, so far as it relates to the origi- 
nal allotment of the devisor still remaining in trust, 
namely, the W. % of the S. EB. %4 of Sec. 5, T. 24, R. 10, 
Nebraska.” This recommendation was adopted by the 
proper officers. The will is approved, so far as it relates 
to the original allotment of devisor still remaining in trust. 
This is in accordance with the purpose of the act of con- 
gress, which has to do with the land and the right thereto, 
and not with the right and manner of making a will. The 
act of the testator was complete before his death by the ex- 
ecution of the will. This will did not take effect at his 
death, but when it was admitted to probate, and, as to his 
interest in government land, when it was properly ap- 
proved for that purpose. We think, therefore, that the 
fact that it was approved after, and not before, the death 
of the testator is immaterial. A statute which required its 
approval before the death of the testator would in many 
cases defeat its own purpose. Wills are frequently made 
in anticipation of immediate death, and when it would be 
impossible to obtain the approval of the government offi- 
cers, if this statute should be so construed. 
The judgment of the district court is 
AFFIRMED. 
Lerron and Hamer, JJ., not sitting. 


M. ELLA DAVIDGE, APPELLEE, V. KATE TALBOT, APPELLANT. 
Fitep Octogsrr 16, 1915. No. 19072. 


1. Adverse Possession. One who has been in exclusive, notorious pos- 
session of real estate for more than ten years acquires title thereto. 
against all persons against whom he holds such possession adverse- 
ly. If he claims the right of possession under a deed of conveyance, 
such possession will be adverse to the parties executing the deed, 
and the ten years’ statute of limitations will run against such 
parties while the land is so held. 
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. In such case the statute will continue to run against one 
who has executed a valid deed of the premises under which the land 
is so held, although a later conveyance in the chain of title is 
found to be invalid. 


2, 


ApPEaAL from the district court for Douglas county: 
WILLS G. Sears, Jupen. Affirmed. 


W. C. Fraser and Crofoot & Scott, for appellant. 
Rosewater & Cotner, contra. 


SEDGEWICK, J. 

This action was submitted upon a case stated under rule 
14 (94 Neb. XIII). Upon the trial in the court below, a 
decree was entered in favor of the plaintiff, quieting her 
title against the defendant, from which decree the defend- 
ant has appealed. 

It appears that in January, 1889, the defendant and her 
husband executed and delivered to one J. W. Squires, as 
trustee, their mortgage deed of the premises in question to 
secure the payment of $1,700, and afterwards an action 
was begun to foreclose the mortgage, in which the defend- 
ant’s husband was made a party defendant, but the de- 
fendant was not made a party. There was a decree en- 
tered foreclosing the mortgage. The premises were sold 
upon the decree and the sale confirmed, but no deed was 
ever executed to the purchaser. Soon after the execution 
of the mortgage, the defendant and her husband executed a 
warranty deed conveying the premises to Milon S. Lind- 
say, and in the following year, after the execution of the 
mortgage and the deed to Lindsay, Mr. Lindsay and wife 
conveyed the premises to Sherwood B. Davidge, as trustee, 
and soon afterwards the same parties executed a quit- 
claim deed to the Davidges. Mr. Davidge, claiming under 
the foreclosure of the mortgage and under these deeds, 
took possession of the premises more than ten years be- 
fore this action was begun. 

Some interesting questions are presented and, discussed 
in the briefs in regard to the effect of the foreclosure pro- 
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ceedings and the possession thereunder as barring the 
wife’s inchoate dower, and in regard to the wife’s right 
to redeem from the lien of the mortgage, but we do not 
find it necessary to rely upon or discuss those questions. 

This defendant, as the wife of James Talbot, executed 
and delivered, as we have already said, a warranty deed 
of these premises, through which this plaintiff and her 
grantors claim the title and possession of the premises. 
This claim, of course, was adverse to all of the parties 
executing the warranty deed, and the plaintiff and her 
grantors had held notorious and exclusive possession under 
this adverse claim of right for more than ten years before 
this action was begun. The statute of limitations had 
clearly run upon this defendant’s right, and the decree of 
the court quieting the title in the plaintiff must be af- 
firmed. 

It is said in the brief that one of the deeds in the plain- 
tiff’s chain of title was afterwards adjudged to be void, 
and it is contended that, for that reason, the plaintiff has 
not a good title under those deeds. This, of course, is true. 
One of the deeds in her chain of title being void, her title 
would fail, and might have been seasonably challenged for 
that reason, but this fact would not stop the running of the 
statute against this defendant who had executed a valid 
deed. It seems to be contended that the plaintiff’s grant- 
ors knew that the deed which was executed by the defend- 
ant’s grantee was invalid when they took possession of the 
premises, and that, knowing it to be void, they cannot be 
said to be claiming possession thereunder. If there is 
any merit in such a proposition (which we do not decide) 
it cannot have application in this case. If the defendant’s 
deed was valid, she could not defeat plaintiff’s possession 
because the deed of her grantee was invalid. If the plain- 
tiff cannot be said to hold adversely to the party executing 
the invalid deed, she still holds adversely to the defendant, 
since she and her.grantors could rely upon the defendant’s 
deed in any claim made by her. The plaintiff and her 
grantors were in possession claiming under these deeds, 
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and their claim was adverse, at least, to all of the parties 
executing valid deeds. 
The judgment of the district court is 
AFFIRMED. 


SAMUEL J. COFFMAN ET AL., APPELLEES, V. Matt MALONE, 
APPELLANT. 


FiLep OcToser 30, 1915. No. 18286. 


Parol Evidence: Saam Conrracts. Parol evidence is admissible t6 
show that the parties to the suit had mutually agreed that a 
written contract which plaintiff is seeking to enforce was never 
to be performed, but was a mere sham executed for the purpose 
of influencing the conduct of a third person. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, Jupee. Reversed. 


Murphy & Winters, for appellant. 
Smyth, Smith & Schall, contra. 


Mornissey, C. J. 

Amos Snyder, Matt Malone and Samuel J. Coffman 
owned all of the capital stock in a corporation called the 
Snyder-Malone-Coffman Company, which was doing a live 
stock commission business in South Omaha. During the 
fall of 1912, slight differences as to the conduct of the busi- 
ness arose, and December 12 the following writing was 
drawn up and signed by the parties: 

“South Omaha, Neb., Dec. 12, 1912. We, Amos Snyder 
and S. J. Coffman, have this day sold our interest in the 
Snyder-Malone-Coffman Company to Matt Malone. The 
said Amos Snyder to receive $1,500 for his interest, and 
said 8. J. Coffman is to receive $1,000 for his interest, and 
said business is to be turned over to Matt Malone on De- 
cember 31, at 6 o’clock p. M., and all bills to be paid up 
to that time, that is, owed by the firm of Snyder-Malone- 
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Coffman Company, and, after the bills are all paid, each, 
Snyder and Coffman, can draw out the balance they have 
to their credit. Amos Snyder has received on this con- 
tract ($200) two hundred dollars, and S. J. Coffman has 
received ($100) one hundred dollars. This contract made 
and signed by Amos Snyder, S. J. Coffman and Matt Ma- 
lone this 12th day of December, 1912. 

“Amos Snyder, 

“S. J. Coffman, 

“Matt Malone.” 

December 31, 1912, Snyder delivered his stock, tendered 
his resignation as president of the corporation, and re- 
ceived from Malone the balance due. Tour or five days 
thereafter the articles of incorporation were redrafted and 
Coffman and Malone signed the same. Coffman made no 
assignment of his stock, and neither made nor tendered 
his resignation as an officer of the corporation until Jan- 
uary 15, 1913, when he made an assignment of his stock 
and tendered the same, together with his resignation, to 
Malone, and demanded the amount stipulated in this writ- 
ing. Malone refused to receive the stock or resignation 
or to pay over the money, and Coffman brought suit upon 
the contract. 

Malone by answer alleged that the writing was executed 
for the sole purpose of purchasing the interest of Amos 
Snyder, but it was drawn in the form set out because they 
wanted Snyder to believe that Coffman was also retiring 
from the business; that there was a contemporaneous oral 
agreement between him and Coffman that, as between 
them, it was not to be performed; that there was no de- 
livery of the writing to Coffman; and that the check which 
was delivered was not to be cashed, but was to be returned 
again by Coffman to Malone. There is an allegation, also, 
that after Snyder retired from the business, and after the 
expiration of the time fixed by this writing for the trans- 
fer of Coffman’s stock, Coffman participated in the election 
of himself as secretary of the company, and that he con- 
tinued to act for and in behalf of the company until Jan- 
uary 15, 1913; that under their oral agreement Malone 
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was to transfer certain of Snyder’s shares of stock to Coff- 
man, which Malone was ready and willing to do, but Coff- 
man did not have the money to pay therefor, and, upon 
Malone’s refusal to accept Coffman’s note in lieu of cash, 
Coffman attempted to repudiate the oral agreement and 
to enforce this writing. 

A jury was waived and the cause tried to the court. Oral 
testimony was admitted in support of the allegations of 
the answer. But at the conclusion of the trial, on motion 
of the plaintiff, the court struck from the record the testi- 
mony which had been received in proof of the oral agree- 
ment, and entered judgment for plaintiff for the amount 
due under the writing. There are three assignments of 
error; but, as the one directed against the ruling of the 
court in striking this evidence goes to the merits of the 
whole controversy, it is the only one we will consider. If 
the ruling in that regard is correct, the Judgment is war- 
ranted by the pleadings and the proof. No doubt the court 
relied upon the general rule laid down in Mattison v. Chi- 
cago, Rk. I. & P. R. Co., 42 Neb. 545, and quoted as au- 
thority in Nebraska Land & Feeding Co. v. Trauerman, 
70 Neb. 795, wherein it is held: ‘Parol evidence is incom- 
petent to prove a contemporaneous oral agreement by which 
it is sought to change or alter the terms of a written con- 
tract and the resilt of which would be to change the effect 
of the written contract in a material portion and to insert 
or read into it a condition or reservation not contained 
in it, or implied by its terms”—while the appellant con- 
tends that the rule invoked does not apply, and that a 
party who has been induced to sign a written contract 
for a certain purpose is entitled to offer oral testimony, 
not for the purpose of varying its terms, but for the pur- 
pose of showing that it was never intended to be a con- 
tract or to be of binding force between the parties. It is 
not contended that the contract is ambiguous or incom- 
plete, but that plaintiff and defendant were working to- 
gether for a common purpose; that, in furtherance of this 
common purpose, it was executed in its present form; that 
they were not dealing one with the other, but were jointly 
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dealing with Snyder; that, in the very nature of things, 
the writing could not contain the agreement between Coff- 
man and Malone, because that would defeat its purpose. 
If there was no intention on the part of either party to 
observe the terms of this writing, as between them, this 
writing was not the contract. 

This evidence was not offered with the view of contra- 
dicting, varying, or explaining the language employed in 
the written instrument, but to establish a fact or circum- 
stance collateral to the original writing which would con- 
trol its effect or operation as a binding engagement. On 
either theory the writing is precisely what both parties 
intended it to be. If there was an express agreement be- 
tween Coffman and Malone that it was not to be carried 
out, Malone in signing was acting, not alone for him- 
self, but also for the plaintiff, and in that event it never 
became a binding obligation. ‘The existence of a written 
contract or instrument, duly executed between the parties 
to an action and delivered, does not prevent the party ap- 
parently bound thereby from pleading and proving that 
contemporaneously with the execution and delivery of such 
contract or instrument the parties had entered into a dis- 
tinct oral agreement which constitutes a condition on which 
the performance of the written contract or agreement is to 
depend.” Norman v. Waite, 30 Neb. 302. 

In Barnett v. Pratt, 37 Neb. 349, in discussing a some- 
what similar question, the court said: “It is settled by a 
considerable line of authority that where the execution of 
a written agreement has been induced upon the faith of an 
oral stipulation made at the time, but omitted from the 
written agreement, though not by accident or mistake, 
parol evidence of the oral stipulation is admissible, al- 
though it may add to or contradic the terms of the writ- 
ten instrument.” 

The doctrine laid down in Norman v. Waite, supra, has 
been reiterated in Davis v. Sterns, 85 Neb. 121, First Nat. 

‘Bank v. Burney, 91 Neb. 269, and Exchange Bank v. Clay 
Center State Bank, 91 Neb. 885, and is the settled rule 
in this state. 
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This evidence having been erroneously stricken from the 
record, it follows that the judgment of the district court 
must be reversed and the cause remanded. 

REVERSED. 


Fawcett, and Hamer, JJ., not sitting. 


Rosr, J., concurring. 

The question presented by the record seems to be: Is: 
parol evidence admissible to show that the parties to the 
suit had mutually agreed that a written contract which 
plaintiff is seeking to enforce was never to be performed, 
but was a mere sham executed for the purpose of influenc- 
ing the conduct of a third person? The question is a sen- 
sitive one, because an error in its solution may result either 
in a departure from the rule which forbids the use of 
parol evidence to vary a written instrument or in reward- 
ing a wrong by closing the door to judicial scrutiny. The 
supreme court of Vermont has answered the question in 
the negative. Conner v. Carpenter, 28 Vt. 237; Town of 
Grand Isle v. Kinney, 70 Vt. 381. The better reasoning, 
however, and the weight of authority seem to be to the 
contrary. 

In 4 Wigmore, Evidence, sec. 2406, it is said: ‘Conduct 
which is to be given legal effects must be jural in its sub- 
ject * * * i, e, must concern legal relations, not rela- 
tions of friendship or other nonlegal relations. * * * 
In all such cases, therefore, the conduct is legally ineffect- 
ive, or void. In the traditional phraseology of the parol 
evidence rule, then, it may always be shown that the trans- 
action was understood by the parties not to have legal 
effect. Ordinarily, the bearing of this principle is plain 
enough on the circumstances. It has been judicially ap- 
plied to household services rendered by a member of the 
family, and to a writing representing merely a family un- 
derstanding. It is, of course, also applicable to the signa- 
ture of an attesting witness. When the document is to 
serve the purpose of a mere sham, this principle in strict- 
ness exonerates the makers; but a just policy would seem 
to concede this only when the pretence is a morally justi- 


824 NEBRASKA REPORTS. [Vou. 98 


Coffman v. Malone. 


fiable one (as, to calm a lunatic or to console a dying 
person), and not when it is morally beyond sanction.” 

In Southern Strect Railway Advertising Co. v. Metropole 
Shoe Mfg. Co., 91 Md. 61, a suit upon an advertising con- 
tract, defendant pleaded that the “paper-writing was not 
intended to create, and did not create, any legal relation- 
ship whatsoever; that said paper was signed by the defend- 
ant upon the request of plaintiff’s agent, in order that the 
plaintiff or its agents might show the same to other per- 
sons dealing with the plaintiff, in order to induce such 
other persons to pay the rates for advertising mentioned 
in the contract, and that it was distinctly understood that 
the paper-writing was not a contract between the parties 
thereto, and that the bringing of a suit thereon is a fraud 
upon the defendant.” The court said: “The rule against 
parol evidence to vary or contradict the terms of an agree- 
ment in writing is well settled by the courts. It is earnestly 
insisted upon the part of the appellee that this rule has 
no application to this case, because the testimony was of- 
fered, not for the purpose of varying or contradicting the 
contract, but to show that the parties to the writing never 
intended it to be a contract or as the binding record of a 
contract. We think the court below was right in admitting 
the evidence. * * * We come then to the evidence as 
set forth in the bills of exception, and we think it is clear 
that it was competent for the purposes offered, that is, 
not to vary or contradict the terms of the written instru- 
ment by parol, but to show that such contract had no force, 
efficacy or effect, because it was not intended to operate as 
the record of a binding contract between the parties.” 

In Colonial Park Estates v. Massart, 112 Md. 648, the 
court approved and followed the preceding case, saying: 
“Although parol evidence is inadmissible to vary or con- 
tradict the terms of a written agreement, it is well settled 
that such evidence is admissible to show that a particular 
written paper ‘was never intended as a contract or the 
binding record of a contract between the parties.” And 
this has been held to be true even though the paper-writ- 
ing in question be in the form of a contract and bear the 
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signatures of those named in it as the contracting parties. 
We distinctly held this to be the law upon the authority of 
many cases, both English and American, cited by us in 
the Southern Street Railway Advertising Co. v. Metropole 
Shoe Mfg. Co., 91 Md. 61. The supreme court of the United 
States in Burke v. Dulaney, 153 U. S. 228, upon a review 
of the cases upon this subject, reached the conclusion there 
stated in its opinion that, ‘The rule that excludes parol evi- 
dence in contradiction of a written agreement presupposes 
the existence in fact of such agreement at the time the suit 
is brought. But the rule has no application if the writing 
was not delivered as a present contract,’ and parol evi- 
dence was admissible to show that there never was any 
concluded, binding contract entitling the party who claimed 
the benefit of it to enforce its stipulations.” See, also, 
Birely & Sons v. Dodson, 107 Md. 229. 

In Humphrey v. Timken Carriage Co., 12 Okla. 418: 
“The defendant offered evidence to show that the order for 
the goods, which is made the basis of plaintiff’s action, was 
given at the solicitation of the plaintiff’s agent, Slusser, 
who represented that he had sold a car-load of goods to 
B. F. Berkey, but that Berkey was involved financially 
and it was feared that a shipment to Berkey would involve 
- the Timken Carriage Company with other creditors; that 
if he, Humphrey, would sign the order for the goods, he 
would not be held liable for them; that it would be used 
only for the specific purpose of enabling the Timken Car- 
riage Company to sell and ship goods to Berkey without 
danger of having them attached by other creditors; and 
that the order was signed for this and for no other pur- 
pose.” The court sustained the defense, saying: “Admit- 
(ing that the order so signed was a contract in writing, 
was it not competent to prove that it was not intended as 
such, and was in fact executed and delivered for an en- 
tirely different and specific purpose? Under the law, as 
eenerally accepted and enforced in this country, parol evi- 
dence is not competent to change or vary a written agree- 
ment; but when does a writing become an agreement? 
Certainly not until it is assented to in the sense that its 


826 NEBRASKA REPORTS. [Vou. 98 


- Coffman v. Malone. 


tenor purports. As between the parties, a written in- 
strument which is understood to have a particular import 
and meaning cannot by one of the parties thereto, without 
the knowledge or consent of the other, be so diverted from 
the purpose of its execution as to fix other and new liabil- 
ities not contemplated when made. Such a construction 
of the law wholly destroys the definition which time-hon- 
ored customs and rules have given to contracts, to wit, 
that two minds must meet and consent.” 

In Grierson v. Mason, 60 N. Y. 394, defendant offered 
proof that a contract relied upon by plaintiff was not 
intended to be a contract between the parties, but was ex- 
ecuted to enable defendant to procure advances upon goods, 
and that the contract was delivered to the party making 
the advances. The court said: “The object of the testi- 
mony was to show that the instrument was executed for a 
specific purpose, and, that purpose being accomplished, 
was of no effect in changing the contract previously made 
with the defendant. I think that it was competent evi- 
dence for this purpose. The defendant had made out a 
contract. The plaintiff proved an instrument which al- 
tered the contract, and the defendant had a right to prove 
that the instrument introduced was not intended as an 
alteration of the contract, but with a view of accomplish- 
ing a particular purpose. Such evidence was not given 
to change the written contract by parol, but to establish 
that such contract had no force, efficacy or effect; that it 
was not intended to be a contract, but merely a writing 
to be used in inducing Woods to make advancements upon 
the goods. This is in avoidance of the instrument, and 
not to change it, and I do not see why the testimony was 
not as competent in this case as it would be to show that 
a written instrument was obtained fraudulently, by duress, 
or in an improper manner. Such evidence doesnot come 
within the ordinary rule of introducing parol evidence to 
contradict written testimony, but tends to explain the cir- 
cumstances under which such an instrument was executed 
and delivered, or to show that it was canceled or surren- 
dered.” 
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In Oak Ridge Co. v. Toole, 82 N. J. Eq., 541, the defend- 
ant to the bill in equity answered that the contract to pur- 
chase the lands was entered into merely for “selling pur- 
poses.” The court said: “He rests his defense upon 
the ground that the agreement, while signed by his client, . 
was to have no binding effect upon him. I think his po- 
sition is well taken and I agree with his view of the case. 
In O’Brien v. Paterson Brewing & Malting Co., 69 N. J. 
Eq. 117, practically all the questions involved in this is- 
sue are thoroughly and exhaustively discussed by the 
learned vice-chancellor. This case, it seems to me, estab- 
lishes the rule, that if the parties to an agreement stipu- 
lated at the time that it was made that it was to have 
no binding effect upon them, then, notwithstanding their 
execution of the agreement, such a contract is of no force 
and effect at law or in equity. The rule now so well es- 
tablished in equity, admitting parol evidence to show for 
what purpose the written agreement was executed, was 
properly invoked by the defendant. The evidence leaves 
no doubt in the court’s mind that in this issue the agree- 
ment between the complainant and the defendant was 
made for the purpose as stated by the latter and his wit- 
nesses. It is inequitable and unjust, therefore, for the 
complainant to enforce the agreement of April 13.” 

Western Mfg. Co. v. Rogers, 54 Neb. 456, appears to 
hold that the evidence is inadmissible, but is distinguish- 
able. This case is cited and followed in State Bank of 
Ceresco v. Belk, 56 Neb. 710, where Burke v. Dulaney, 153 
U. S. 228, quoted in the Maryland decisions, is distin- 
guished on the ground that there “never was any com- 
plete final delivery of the writing as the promissory note 
of the makers payable at all events and according to its 
terms.”? The distinction between the Nebraska cases cited 
and the present case is pointed out in 4 Wigmore, Evi- 
dence, sec. 2435, where it is said: “An extrinsic agree- 
ment providing a condition qualifying the operation of a 
written obligation is of course equally ineffective; for 
an obligation absolute is plainly exclusive of a condition. 
So far as the present principle is concerned, there is no 
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doubt. But by the general principle of delivery (ante, sec. 
2410) no conduct becomes effective as a legal act if its 
consummation is suspended until the happening of a con- 
dition precedent; and, hence, such a condition, precedent 
to the existence of the obligation, may always be estab- 
lished, and has the effect of destroying the apparent obli- 
gation of the writing embodying the draft of the act. The 
difficulty is to distinguish whether, in a given case, the 
condition is such a precedent one, or whether it is a sub- 
sequent one such as the present principle forbids recogniz- 
ing. Here some subtlety of construction may be required.” 

In a note the author says: “Sometimes, the illustra- 
tions of this principle, that a transaction which is a sham 
is without the scope of legal acts, are hard to distinguish 
from those cases where the transaction is in substance a 
legal one, but the understanding is that it shall be merely 
nominal; here, in effect, one party agrees to hold the other 
party harmless, and this involves rather the rule about 
varying a document’s terms.” 4 Wigmore, Evidence, sec. 
2406. 

The opinion delivered by the chief justice is supported 
by the weight of authority and is in harmony with the 
holding in Davis v. Sterns, 85 Neb. 121. I therefore con- 
cur. 


Gerorce P. MCENTIRE ET AL., APPELLEES, V. CHICAGO, ROCK 
IsLAND & PaAciIFIC RAILWAY COMPANY, APPELLANT. 


Fitzep Ocroser 30, 1915. No. 18057. 


OPINION on motion for rehearing of case reported, ante, 
p. 92. Rehearing denied. 


BARNES, J. 

A motion for rehearing has been filed in this case, and 
on the argument of appellees in support thereof they con- 
tend that the court in its former opinion (ante, p. 92) 
had placed a wrong construction on the act providing for 
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a uniform bill of lading. The essentials of that bill are as 
follows: “The carrier * * #* of any of the property 
herein described shall be liable for any loss thereof or 
damage thereto, except as hereinafter provided. * * * 
For loss, damage, or delay caused by fire occurring after 
forty-eight hours * * * after notice of the arrival of 
the property at destination * * * has been duly sent 
or given, the carrier’s liability shall be that of warehouse- 
man only. * * * Property not removed by the party 
entitled to receive it within forty-eight hours * * 
after notice of its arrival has been duly sent or given may 
be kept in car, depot, or place of delivery of the carrier, 
or warehouse, subject to a reasonable charge for storage 
and to carrier’s responsibility as warehouseman only.” 
In support of their contention they cite Gary Bros. & 
Caffke Co. v. Chicago, M. & P. S. R. Co., 49 Mont. 524, 
and attempt to show that. the decision in that case should 
rule our decision in the case at bar. We have examined 
that case and are of opinion that it can easily be distin- 
guished from the facts in this case. In the Montana case. 
there was a shipment of two car-loads of potatoes to be 
carried safely to Butte, Montana, and there delivered to 
I’. C. Downing upon the payment of freight charges there- 
on. On the morning of October 26, 1911, Downing was no- 
tified of the arrival of the cars at Butte. He thereupon 
came to the office of the railroad company and requested 
that they be set out upon its delivery track. This was 
done. He then, in company with a prospective purchaser, 
inspected the potatoes, but allowed them to remain in the 
car on the delivery track. It does not appear that he took 
charge of the shipment. On the 27th he informed the com- 
pany’s agent that the potatoes had been frozen during the 
night. It is apparent that in that case there was no com- 
plete delivery of the potatoes, and they were frozen while 
still in charge of, and in the hands of, the railroad com- 
pany. It is not claimed that Downing had paid the freight 
charges, and it is apparent that all he did was to inspect 
the potatoes and ascertain their condition. He left them 
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in the possession and charge of the railroad company, and 
on that night, or the following morning, they were frozen. 

In the case at bar, however, the railroad company notified 
the consignee that the two cars of furniture had arrived 
at their place of destination. He requested that the cars 
be set out upon the unloading track, which was done. It 
is claimed, however, that the car which was destroyed by 
fire was opened by him through mistake, and that he 
never intended to accept delivery of that car. The facts 
shown by the record are that the consignee first opened 
the car which burned, and found that it was loaded with 
mattresses. He desired to unload the iron beds first, and 
proceeded to that car with the drayman and unloaded it. 
They worked at unloading all afternoon, in the meantime 
leaving the door of the other car open from 12 to 18 inches 
until about 6 o’clock in the evening. When night came 
plaintiff’s secretary directed that a padlock be procured 
and placed upon the car, the other car having been un- 
loaded, which was done by one of the employees. He 
called up the agent of the railroad company, who had left 
the office, and, having ascertained that fact, he asked the 
telegraph operator to seal the car. When informed that he 
could not do so, he asked if it was all right for him to place 
a lock on the car. The operator answered that it was all 
right so far as he was concerned; that he had no objections. 
The consignee did not attempt to deliver the key to the 
railroad company or any of its agents or employees, but 
retained it in his own possession. It thus appears that 
the consignee had accepted the delivery of the cars, had full 
charge of them, had unloaded one of them, had placed a 
lock purchased by himself on the other, and retained the 
key himself. The railroad company had parted with pos- 
session of the contents of the car before the fire occurred. 
The provisions of the uniform bill of lading quoted above 
have no application to a case where the control of the 
goods has passed to the consignees. As to the origin of 
the fire, the record is unsatisfactory; but, since it was first 
discovered in the interior of the car, it may be reasonably 
inferred that it was occasioned by leaving the car open 
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during the time the consignee was unloading the other car, 
and that it would not have happened if the seal had re- 
mained unbroken and the door closed. 

As we view the record, our former opinion was right, 
and the motion for rehearing is therefore 

OVERRULED. 

SEpDG¢WIck, J., dissenting. 

The question to be determined is whether the railroad 
company was liable as a common carrier or as warehouse- 
man only. The contract, which is set out in the majority 
opinion, determines the question. It provides in what 
cases the liability shall be limited to that of warehouse- 
man: First. If fire occurs after 48 hours after notice of 
arrival, the liability shall be that of a warehouseman only. 
This fire did not occur after 48 hours. Second. It pro- 
vides that, if the property is not removed within 48 hours 
after notice of its arrival, after that time the liability will 
be only that of warehouseman. With these two exceptions 
the liability is that of a common carrier by the plain terms 
of the contract of shipment. The railroad company is 
permitted by law to make a reasonable contract as to the 
time allowed for removal of property from its cars after 
notice of arrival at its destination. The contract seems to 
be reasonable, and ought to be enforced as against the de- 
fendant company. The consignee has 48 hours in which to 
remove the property after notice of its arrival. If he does 
not remove it within that time he may still have the use 
of the car, but must pay demurrage, and the company’s 
liability will be that of a warehouseman after the 48 hours 
have expired. The owner of the property may open the 
car for inspection, as in the Montana case cited, or for any 
other purpose. The liability of the company, by the ex- 
press terms of the contract, does not depend upon opening 
the cars, or upon handling the goods, or unlocking or lock- 
ing the car, or upon any other condition than removal 
of the property within the 48 hours. The discussion of 
such matters in the majority opinion seems to me to be 
wholly irrelevant. Of course, the owner of the property 
would be responsible for his own negligence which should 
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cause the loss or injury of the property. The majority 
opinion does not place the decision upon any considera- 
tion of negligence of the plaintiff which did or could cause 
the loss of the goods, but, as it seems to me, misconstrues 
a very plain contract. 

Ross, J., joins in this dissent. 


Isaac EF. DOUGLASS, APPELLANT, V. CHARLES BURTON ET AL., 
APPELLEES. 


Firep Octoper 30, 1915. No. 17947. 


Bills and Notes: InNoceNtT PURCHASER: DEFENSE OF WANT oF CoNSIDERA- 
TION: BuRDEN oF Proor. Lack of consideration is no defense to 
negotiable papor in the hands of an innocent purchaser for value 
before maturity in the usual course of business, or in the hands 
of his transferee. Where such.a defense is alleged, the burden 
of proof is upon the defendant to establish that the purchaser was 
not a purchaser in good faith. 


REHEARING of case reported in 97 Neb. 483. Former 
judgment of reversal adhered to. 


LEerron, J. 

The facts in this case are set out in the former opinion. 
97 Neb. 483. The note was executed before the negotiable 
instruments law took effect. A rehearing was allowed 
mainly to reconsider the evidence as to whether the banker, 
Ireland, from whom the plaintiff purchased the note, was a 
holder in due course before maturity. Of course, if this 
was so, then a purchaser from him, even after due, is en- 
titled to the same protection and his title cannot be as- 
sailed. 

The first question in this case is whether the banker, 
Ireland, had such knowledge. The defense being failure of 
consideration, the burden of proof was on the defendants 
to establish this. 

We have repeatedly held that lack of consideration is 
no defense to negotiable paper in the hands of an innocent 
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purchaser for value before maturity in the usual course 
of business, and that the burden of proof, where such a de- - 
fense is alleged, is upon the defendant to establish that the 
purchaser was not a purchaser in good faith. Western 
Cottage Organ Co. v. Boyle, 10 Neb. 409. This is followed 
in Coakley v. Christie, 20 Neb. 509; Violet v. Rose, 39 Neb. 
660; Kelman v. Calhoun, 438 Neb. 157. It is also settled 
law that, where the defense interposed is fraud in the in- 
ception of the note, the burden is upon the plaintiff to 
prove that he is a bona fide holder for value. Dobbins v. 
Oberman, 17 Neb. 168; Violet v. Rose, 39 Neb. 660; Kel- 
man v. Calhoun, 43 Neb. 157; Lahrman v. Bauman, 76 
Neb. 846; Norwood v. Bank of Commerce, TT Neb. 205; 
Gibson v. Gutru, 83 Neb. 718; Central Nat. Bank v. Eric- 
son, 92 Neb. 396. The defendant failed to establish that 
Ireland had any knowledge of the transaction with de- 
fendants. In fact, it is not contended in the appellees’ 
brief that Ireland had such knowledge, but it is argued 
that the jury were warranted in believing that Ireland had 
turned the note back to Burgess & Son, and that the plain- 
tiff was in reality not acting for himself, but acting for 
them, when he brought this suit. We find no evidence in 
the record to establish this contention even by inference. 

In Ostenberg v. Kavka, 95 Neb. 314, the notes were pro- 
cured by fraud, and the burden was, therefore, upon the 
plaintiff to show he was a bone fide holder in due course. 
In this case there is evidence that the consideration failed, 
but none that the transaction was fraudulent. The burden 
of proof of bad faith on the part of Ireland was upon the 
defendants, and they failed to sustain it. 

The former opinion was right and is adhered to. 

JUDGMENT OF REVERSAL ADHERED TO. 


Hamer, J., not sitting. 


SEpGWIcK, J., dissenting. 

I think that, under the circumstances in this case, it 
was a question of fact for the jury to determine whether 
Ireland & Company bought this note in good faith, and 

98Neb.53 
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also whether this plaintiff is in fact the owner of the 
note. These facts are not fully recited either in the pres- 
ent or in the former opinion. 


Fawcert, J., concurs in this dissent. 


ADOLPHUS F. LINTON ET AL., APPELLANTS, V. GEORGE 
SHELDON, APPELLEE. 


Firep Ocrosrer 30, 1915. No. 18316. 


‘ Contracts: Rescission. A contract procured by the intentional sup- 
prossion or concealment of material facts touching the very sub- 
stance of it by one party, which facts, if they had been disclosed, 
would have prevented the other party from entering into it, may 
be rescinded by the party deceived, and the guilty party is not 
entitled to its enforcement. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JupGH. Affirmed. 


Charles Haffke and Stout, Rose & Wells, for appellants. 
Sullivan & Raitt, contra. 


LeTron, J. 

This action is brought to recover the sum of $1,800 al- 
leged to be due plaintiffs upon a contract for the sale of 
80 acres of land in Cass county by Adolphus F. Linton, 
Phebe R. E. E. Linton, Charles S. Linton and Fryda S8. 
Blessing to one Harshman. Adolphus and Phoebe Linton 
are husband and wife, and Charles 8. Linton and Fryda 
S. Blessing are their adult children. It is alleged that 
the agreement was that the conveyance was to be in form 
sufficient to vest Harshman with the title to the land of 
which one Jane B. Finlay died seized, and to be of form 
approved by the Honorable John J. Sullivan; that the de- 
fendant who held a mortgage on the land, agreed with the 
plaintiffs to pay the sum stipulated in the contract; that 
the plaintiffs complied with all its terms and conditions, 


Vou. 98] SEPTEMBER TERM, 1915. 835 


_ Linton v. Sheldon. 


and defendant refused to carry out the agreement and is 
liable for the contract price. 

The answer pleads that the petition does not state a cause 
of action against Sheldon, and that if the plaintiffs have 
any remedy it is against Harshman. It also pleads that 
in 1887 Adolphus F. and Phebe R. E. E. Linton conveyed 
the same land to Harshman by warranty deed, and that, by 
reason of a certain decree rendered in the United States 
circuit court for the western district of Pennsylvania and 
a conveyance made thereunder, the grantors had at that 
time a perfect title, which Harshman took. It is alleged 
that at the time the contract in suit was eniered into the 
plaintiffs knew these facts, but fraudulently concealed and 
suppressed the truth, and falsely represented that the title 
was defective, and that Charles S. Linton and Fryda S. 
Blessing owned the fee subject to the life estate of their 
mother, Phoebe R. E. E. Linton; that Harshman and de- 
fendant were ignorant of the existence of this decree and 
conveyance when the contract was executed; that, as soon 
as this fact was ascertained, they notified the plaintiffs 
that the contract would not be performed. It also pleads 
that defendant acted in all things for Harshman, and un- 
dertook to advance the money only as his agent and for 
his benefit. 

The reply pleads that there was an honest dispute as to 
the title, denies the allegations of fraud and concealment, 
and alleges that the contract was entered into as a com- 
promise and settlement of the dispute. 

At the close of the testimony each party moved for a 
directed verdict in his favor. This submitted the whole 
case to the trial judge for decision as to both fact and 
law. Segear v. Westcott, 83 Neb. 515; Dorsey v. Wellman, 
85 Neb. 262; Henton v. Sovereign Camp, W. O. W., 87 Neb. 
552; Martin v. Harvey, 89 Neb. 173; Adler v. Royal Neigh- 
bors of America, 90 Neb. 56; Fassier v. Streit, 92 Neb. 786; 
Fairbanks, Morse & Co. v. Austin, 96 Neb. 187. A verdict 
was directed for defendant, and plaintiffs appeal. 

In 1887 Phebe R. E. E. Linton and Adolphus F. Linton, 
her husband, by their attorney in fact, J. B. Finlay, exe- 
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cuted in Pennsylvania a warranty deed to George W. 
Harshman to this 80 acres of land in Cass county, Ne- 
braska. Harshman entered into possession under the deed, 
and was still in possession in May, 1910, when Charles 
Haffke, an attorney of Omaha, notified him that the owner 
of the land had placed in his charge the matter of secur- 
ing possession of the property, saying in his letter: “This 
property was alleged to have been conveyed to you by J. B. 
Finlay, acting under an alleged power of attorney, which, 
however, was not a legal or valid conveyance, and the heirs 
are seeking to recover the possession of their land.” In the 
meantime Harshman had executed a mortgage on the land 
to George Sheldon, the defendant. Negotiations ensued 
between the Lintons, represented by Mr. Haffke, and Shel- 
don, acting for Harshman, which resulted in the contract 
in suit, whereby the four Lintons agreed to sell and con- 
vey the land to Harshman, “conveyances to be in form 
sufficient to vest in the second party the title of which 
Jane B. Finlay, late of Kittanning Borough, Pennsylvania, 
died seized, and in form approved by Honorable John J. 
Sullivan, attorney of Omaha, Nebraska. * * * In con- 
sideration of such conveyances, the second party agrees to 
pay to the first parties the sum of $1,800 upon the delivery 
to and approval by said Sullivan of the form of deed of 
conveyance.” This was signed by Haffke, as attorney in 
fact for the Lintons, and by Mr. Harshman. Sheldon did 
not sign. Mr. Haffke testifies that Mr. Sheldon was pres- 
ent at the time this contract was made, and said: “That 
he was going to advance the money for the purpose of 
taking up the contract, and afterwards, when I produced 
the deed in conformity to Judge Sullivan’s request, and 
the deed which he had approved and left it in his hands, 
and when Mr. Sheldon left his check there, at that time 
Mr. Sheldon said he would pay the consideration price and 
left the check in Mr. Sullivan’s hands for that purpose.” 
Before the contract was entered into, and after an exami- 
nation of the title of record in Cass county, Judge Sullivan 
made several requirements and conditions to the accept- 
ance of a deed on behalf of his client. He required a deed 
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from the heirs of Grier C. Orr, trustee, a deed from Mr. 
Orr’s successors in trust, and a warranty deed from the 
four Lintons, or else a judgment against the heirs of Grier 
C. Orr quieting the title of the Lintons to the property, 
in an action brought by the successor in trust of Orr and 
the Lintons, with a warranty deed, executed after the 
rendition of the decree, by the Lintons and the successor 
in trust, to the purchaser. He also required the will of 
Jane B. Finlay to be probated in Cass county. These re- 
quirements were communicated to Mr. Haffke. A deed 
signed by the Lintons was executed and delivered to Sul- 
livan & Rait, who gave a receipt for the deed and power 
of attorney reciting they were held “pursuant to the con- 
tract between these parties and George W. Harshman. 
We have also check of George Sheldon for $1,800 for de- 
livery to you when the said contract is carried out. 
(Signed) Sullivan & Rait.’” The check signed by Mr. 
Sheldon is payable to John J. Sullivan. This receipt is 
dated February 13, 1911. Instead of procuring convey- 
ances from the trustee and Orr’s heirs, Haffke took the 
other alternative, and proceeded to obtain a decree quiet- 
ing title. A petition to quiet title was filed by him on 
March 27, 1911, and notice for service by publication be- 
gun. <A few days before April 11, 1911, Haffke was noti- 
fied on behalf of Harshman that he would not perform 
the contract, and on that day a letter was sent to him by 
Judge Sullivan definitely advising him to that effect. 
However, he went on with the suit, procured a decree, ten- 
dered performance of the contract, and demanded pay- 
ment, which was refused. 

It appears that in an action brought in 1882 in the United 
States circuit court for the district of Pennsylvania by 
Mrs. Linton and her husband against the heirs and execu- 
tors of the estate of her father, James Brown, a deed from 
Mr. Brown, which conveyed to himself as trustee for Jane 
B. Finlay, his wife, during her lifetime, and to Mrs. Lin- 
ton, his daughter, thereafter, all his lands in Nebraska, 
was declared to be a valid conveyance, and constituted 
Brown trustee for them as the deed purported. It was also 
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held that a later deed from Brown to Mrs. Finlay for life 
and to her children was of no effect. By her will Mrs. 
Finlay afterwards undertook to cut down the estate of 
Mrs. Linton to one for life merely, with remainder to her 
children, Charlies and Fryda, and this is the instrument 
upon which the children rely as their immediate source of 
title. Lands in Douglas, Cass and Otoe counties in this 
state, as well as in other states, were conveyed by the 
Brown trust deed. The proceedings in the United States 
circuit court were made of record in Douglas county, but 
were not recorded in Cass county. After the contract was 
entered into Mr. Sheldon received a hint, and by diligent 
search learned the whole truth, and at once repudiated 
the contract. We are satisfied from the evidence that the 
Lintons were fully cognizant of all these facts and pur- 
posely concealed them from the defendant and Harshman 
at the time the contract was made, and that the contract 
would never have been entered into if they had been known. 
Without determining the question whether Mr. Sheldon is 
liable personally on an oral agreement to pay the money 
for Harshman, we take the broad ground that, without 
reference to whether Mr. Haffke knew or was ignorant 
of the state of the title at the time the contract was made, 
his principals, who are the plaintiffs in this case, were 
fully aware of all the facts, and took advantage of the fact 
that these documents affecting the title were not of record 
in Cass county, and that Harshman and his advisers were 
in the dark. Plaintiffs contend that the amount provided 
for by the contract was clearly the result of a compromise, 
was much less than the value of the interest of the Linton 
children, that the dispute was an honest one, made in 
good faith, and the settlement was to avoid litigation, and 
therefore there was ample consideration for the contract. 
This, no doubt, would be true if the facts had been dis- 
closed and the parties stood upon an equal footing; but 
when by means of an intentional concealment of material 
facts touching the very substance of the transaction, which, 
if known to the other party, would have prevented him 
from making the agreement, one is induced to enter into 
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a contract and to assume obligations which he would not 
have assumed if he had known the truth, and he promptly 
rescinds upon knowledge of the true state of affairs, the 
guilty parties are not entitled to enforce such contract. 
Mr. Parsons says there are many cases in which the very 
propositions of a party imply that certain things, if not 
told, do not exist. The principle is stated as follows by 
Judge Gray in Stewart v. Wyoming Cattle Ranche Co., 
128 U.S. 388: “If, with the intent to deceive, either party 
to a contract of sale conceals or suppresses a material fact, 
which he is in good faith bound to disclose, this is evi- 
dence of and equivalent to a false representation, because 
the concealment or suppression is in effect a representa- 
tion that what is disclosed is the whole truth. The gist of 
the action is fraudulently producing a false impression 
upon the mind of the other party; and if this result is ac- 
complished, it is unimportant whether the means of ac- 
complishing it are words or acts of the defendant, or his 
concealment or suppression of material facts not equally 
within the knowledge or reach of the plaintiff.” 

We are convinced that the trial court properly deter- 
mined the issues both of fact and law, and its judgment 
is therefore 

AFFIRMED. , 

Rose and HaMER, JJ., not sitting. 


Frank W. HAMPTON, APPELLEE, V. LINCOLN TRACTION 
COMPANY, APPELLANT. 


Fitep Octoser 30, 1915. No. 18331. 


1. Master and Servant: INyJury To SERVANT: PLEADING AND Proor. 
Where an injury is occasioned by risks which wero obvious and 
known to the employee, if he relied upon the promise of his mas- 
ter to remedy dangerous conditions, he should Plead those facts 
in his petition and prove them 


2. Pleading: INCONSISTENT PLEAS: APPEAL: WAIVER. Where the de- 
fendant goes to trial on the issues raisod by the pleadings as a 
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whole, -without attacking the reply on the ground that it is a de 
parture from, or inconsistent with, the petition, and the issues 
thus raised are tried without objections, he will ordinarily be 
held on appeal to have waived those objections. 


3. Appeal: ConFLicTINGc Evipence. A finding of the jury upon con- 
flicting testimony will not be set aside, if there is competent 
evidence to support it, unless clearly wrong. 


APPEAL from the district court for Lancaster county: 
P. JAMES CoOSGRAVE, JUDGE. Affirned. 


C. 8. Allen and Field, Ricketts & Ricketts, for appellant. 
C. 8. Polk and W. B. Comstock, contra. 


Ross, J. 


This is an action to recover damages in the sum of 
$10,400 for injuries alleged to have been sustained by plain- 
tiff while in the employ of defendant. From a judgment for 
plaintiff in the sum of $3,600, defendant has appealed. 

At the time of the accident plaintiff was employed at 
night, with eight or ten other men, as a car-repairer in the 
car barn of the defendant in Lincoln. There were a num- 
ber of tracks six feet apart running into the barn from 
the south entrance and reaching to the north end. Be- 
tween the tracks were wooden platforms running the entire 
length of the barn, except between tracks 4 and 5 at the 
north end. The platform between these tracks ended about 
‘15 feet south of the north side of the barn. Underneath 
the tracks was a pit about four feet deep. Across tracks 
4 and 5 and the space between, at the north end, there was 
a plank about 14 feet long and 12 inches wide. This was 
used by the workmen in passing along the north end of 
the building to and from the different cars. Plaintiff in 
his petition alleged that the place was insufficiently 
lighted, that the board over which he was compelled to 
pass was unsafe, and because of defendant’s negligence 
in failing to furnish him a safe place to work, December 
24, 1909, while engaged with another employee in carrying 
a controller along the plank to a car on track 4, he fell 
astride a rail, crushing and injuring his left testicle to 
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such an extent that its removal subsequently became neces- 
sary, the fall also resulting in a hernia. The answer ad- 
mitted the incorporation of defendant, and denied every 
other allegation of the petition, and alleged that the in- 
jury, if any, was due to plaintiff’s own negligence, and to 
risks which were obvious and the danger of which plain- 
tiff assumed. An amended reply alleged that on or about 
December 14, 1909, plaintiff and other workmen had com- 
plained to the foreman about the insufficient lighting and 
the dangerous platform provided, and that they were prom- 
ised that conditions would be remedied, and that plain- 
tiff relied upon these promises and continued to work, but 
that conditions were not improved at the time of the in- 
jury. 

The first assignment of error argued is that the petition 
fails to state a cause of action, and that plaintiff cannot 
recover upon the allegations of the reply. The rule has 
been stated as follows: 

“A servant assumes the ordinary risks arising from the 
manner of conducting the master’s business, in which he is 
to take part, and from the appliances used therefor, when 
such risks are known to him, or are apparent and obvious 
to persons of his experience and understanding, if he vol- 
untarily enters into the employment, or continues in it 
without complaint or objections to the hazards; the -pre- 
sumption in such case is that such risks have been as- 
sumed by him, and in order to recover for injuries caused 
thereby the burden is upon the plaintiff to establish an 
exception to the rule.” Glantz v. Chicago, B. é Q. R. Co., 
. 87 Neb. 60. 

Under this rule the servant “must not only prove, but 
he must plead, the facts which create an exception to the 
rule—as, for instance, that, on complaint to the master, 
a promise was made to remove the defect and the machin- 
ery was used relying upon that promise.” Malm v. Thelin, 
47 Neb. 686. See, also, Missouri, P. R. Co. v. Baxter, 42. 
Neb. ‘793. 

The cause of action should be stated in the petition, and 
not in the reply, but “where defendant goes to trial on 
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the issues raised by the pleadings as a whole, without at- 
tacking the reply in any form on the ground that it is in- 
consistent with the petition or that it changes the cause 
of action, it may be held on appeal that he waived those 
objections.” Lowe v. Keenes, 90 Neb. 565. 

In this case no objection was made to the reply. Objec- 
tion was made to questions relating to complaints of the 
insufficiency of the lighting and of the platform, on the 
grounds that no foundation was laid, and that such ques- 
tions called for incompetent, irrelevant and immaterial tes- 
timony. Defendant was apprised of the grounds of plain- 
tiff’s action, but made no objection to the manner of plead- 
ing. Under these facts the following provision of the stat- 
ute is applicable: 

“The court, in every stage of an action, must disregard 
any error or defect in the pleadings or proceedings which 
does not affect the substantial rights of the adverse party; 
and no judgment shall be reversed or affected by reason of 
such error or defect.” Rev. St. 1913, sec. 7713. 

The issue as to the promise to repair was in fact tried, 
and the judgment will not be reversed, under the circum- 
stances, for the irregularity in the pleadings. 

Defendant contends that the evidence is insufficient to 
sustain the verdict, but when all of the testimony is con- 
sidered, with the inferences which may properly be drawn 
therefrom, it cannot be held on appeal that actionable neg- 
ligence was not shown. 

Error in the giving and refusing of instructions is as- 
signed, but, under the circumstances no prejudicial error 
in these respects is shown. 

AFFIRMED. 

Lerron, J., not sitting. 
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BANK OF MILLER, APPELLANT, V. THOMAS EH. MOORE ET AL., 
APPELLEES. 


Firep Octoper 30, 1915. No. 18333. 


1. Judgment: Revivor: Forum. The forum for the revival of a dor- 
mant judgment of a district court is the court of original juris- 
diction, and an attempted revival in another district court to which 
the judgment has been removed by transcript is void. 


2. Creditors’ Suit: Basis: Dormant JupemeNnT. As a general rule 
a dormant judgment cannot be made the basis for a creditor’s 
bill. 


AppraL from the district court for Buffalo county: 
Bruno O. HostTeruer, JuDGE. Affirmed. 


Fred A. Nye and John A. Miller, for appellant. 
W. D. Oldham, contra. 


Ross, J. 

This is an action in the nature of a creditor’s bill to 
subject to the payment of a judgment in favor of plaintiff 
and against defendant Thomas E. Moore the interest of 
the latter in a trust estate created by the will of his de- 
ceased wife. From a dismissal of the bill, plaintiff has ap- 
pealed. 

In reply to the arguments of plaintiff in favor of grant- 
ing equitable relief, Moore insists that the bill was prop- 
erly dismissed, because the judgment pleaded and proved 
is dormant. This defense seems to be established. The 
judgment was rendered in the district court for Buffalo 
county July 7, 1894. It has not been revived therein, and 
has not been kept alive by the issuance of executions from 
that court. A transcript of the judgment, however, was 
filed in the district court for Dawson county, where a re- 
vivor was entered October 25, 1906. Upon this order plain- 
tiff relies, but it did not give vitality to the dormant judg- 
ment, because the district court for Dawson county was 
without jurisdiction to enter it, the forum for that purpose 


y 
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being the court of original jurisdiction. Case Threshing 
Machine Co. v. Edmisten, 85 Neb. 272. Proof of an en- 
forceable judgment is necessary to relief under the cred- 
itor’s bill. Holmes v. Webster, ante, p.105. Since the bill 
was properly dismissed for the reasons stated, it is not 
necessary to consider other questions presented. 
AFFIRMED. 
SEDGWICK and Hamer, JJ., not sitting. 


OmAHA NATIONAL BANK, APPELLEE, V. H. B. GRAHAM, 
APPELLANT. 


Fitep Ocroser 30, 1915. No. 18310. 


Pleading: AFFIRMATIVE DEFENSE: BURDEN oF Proor. Where the an- 
swer admits the material allegations in the petition, and pleads 
an affirmative defense thereto, the burden is upon the defendant 
to establish such defense by a preponderance of the evidence. 


AppEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


Brome & ‘Brome and Westerfield & Crossman, for ap- 
pellant. 


Stout, Rose & Wells, contra. 


Fawcett, J. 

This suit was instituted in the district court for Doug- 
las county, to recover on a promissory note executed by 
defendant, and for the foreclosure and sale of certain 
stock in two corporations, pledged as collateral security 
for the payment of the note. The pledge was in writing 
and contained an express power of sale. The considera- 
tion for the note was a loan of money to the full sum 
named in the note. Plaintiff was granted the relief prayed. 
Defendant appeals. 

The answer admits the execution of the note and deliv- 
ery of the collateral, and then pleads an affirmative de- 
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fense, based upon transactions which defendant alleges he 
had with W. H. Bucholz, who at the beginning of the trans- 
actions was cashier, but later on became vice-president, and 
during all of the time was one of the directors and man- 
aging Officers of plaintiff. 

It would avail nothing to set out even the substance of 
the pleading, as defendant has failed to establish the facts 
alleged, by a preponderance of the evidence, the burden of 
doing which was upon him. This being the condition of the 
record, the question of the sufficiency of the facts alleged, 
if proved, to constitute a defense becomes immaterial. We 
concede that it is our duty to consider the case de novo 
and to reach an independent conclusion without reference 
to that reached by the trial court. This we have done, and, 
if the record were before us as an original case, we would 
be forced to the same conclusion as that reached by the 
trial court. 

It follows that the judgment of the district court must 
be, and it is 

AFFIRMED. 

Rose and Hamer, JJ., not sitting. 


EpytHn LARSON EY AL., APPELLEES, V. CENTRAL NATIONAL 
Fire INSURANCH COMPANY, APPELLANT. 


Frtep OctTosrer 30, 1915. No. 18352. 


1. Appeal: Preapine: JmMATERIAL Matter. Where a petition alleges 
matter clearly immaterial to the real issue in the case, and the 
defendant, instead of moving to strike such immaterial matter, 
specifically answers thereto, it is not error to strike such imma- 
terial matter from the answer, and, in the absence of a motion 
80 to do, fail to also strike the tmmaterial matter from the peti- 
‘tion; and the admission of evidence to support such immaterial 
matter in the petition will not constitute reversible error, unless 
it appears from the record that defendant was prejudiced thereby. 


2. Insurance: APPEAL: SUFFICIENCY oF EvIpENcE. The evidence ex- 
amined, and set out in the opinion, held sufficient to sustain the 
verdict. 
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: Proors or Loss: SUFFICIENCY oF EvipeNcE. The 
evidence as to the furnishing of proofs of loss, set out in the 
opinion, examined, and held sufficient to show that such proofs of 
loss were furnished. 


4. Appeal: Rutines on Evinpencp. Rulings of the trial court on the 
admission or exclusion of evidence are largely within the discre- 
tion of the court, and error in such rulings is not ground for 
reversal, unless it appears from the record that the party com- 
plaining was injured thereby. 


APPEAL from the district court for Otoe county: 
Harvey D. Travis, Jupen. Affirmed. 


John C. Watson and Maz M. Cohn, for appellant. 
Fred P. Marconnit and Livingston & Heinke, contra. 


Fawcert, J. 

From a judgment of the district court for Otoe county, 
in favor of plaintiffs, for loss and damage by fire to a stock 
of merchandise, defendant appeals. 

The petition is substantially in the usual form in an ac- 
tion upon a fire insurance policy for loss and damage by 
fire. There is this difference: The petition alleges that 
on July 9, 1912, plaintiffs, having made an agreement to 
sell the stock of merchandise to one Blanche Ball, obtained 
from defendant’s agent a policy in the name of Miss Ball 
for $1,700; that Miss Ball failed to complete her contract 
for the purchase of the stock, and thereupon plaintiffs sur- 
rendered the policy issued in her name to defendant’s agent, 
and obtained in lieu thereof a policy to themselves for the 
same amount. In its answer defendant specifically an- 
swered the allegations of the petition in relation to the 
transaction with Miss Ball. On motion of plaintiffs that 
portion of defendant’s answer was stricken. This is as- 
signed as error. The court should have stricken this part 
of the answer, and also the paragraphs of the petition to 
which it related, as neither the allegations of the petition 
nor that portion of the answer relating thereto were in 
any manner material to the real issue in the case, which 
must stand or fall upon the second policy issued to plain- 
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tiffs themselves. As this entire portion of the pleadings 
was immaterial and irrelevant, we do not think error can 
be predicated on any action of the court in relation there- 
to. 

The answer of the defendant, with the allegations in re- 
lation to the Ball-policy eliminated, pleads but two de- 
fenses: First, a general denial of every allegation in the 
petition not specifically admitted; and, second, that at the 
time plaintiffs obtained the policy in suit, which the de- 
fendant alleges was on July 22, 1912, they knowingly, 
falsely and fraudulently represented to the agent of de- 
fendant that the stock of merchandise, upon which the in- 
surance was desired, was of the value of $2,500, that the 
stock was of the value of not to exceed $300, and that by 
reason of such fraud and false statements the policy of 
insurance was and is wholly void. The reply was a gen- 
eral denial. 

The brief of defendant contains a large number of as- 
signments of error, but under the well-settled rule in this 
court we will consider only those argued. The first point 
argued is the alleged error of the court in striking the two 
paragraphs of the answer above referred to. What we have 
already said disposes of that contention. The next point 
is the insufficiency of the evidence as to the value of the 
property destroyed and damaged. The evidence upon this 
point is quite meager. It depends upon the testimony of 
plaintiff Edythe Larson. She testified that she knew the 
value of the stock. “Q. Just tell the jury what the value 
of it was. A. Well, we considered it worth between $1,800 
and $1,900 cash.” She then explained that she meant the 
wholesale price. “Q. You mean to say that this stock, 
without the freight or expressage added, was worth some- 
where from $1,800 to $1,900? A. Yes, sir; there was a 
mistake made in the invoice of $100. There was some 
braid and some things that were never invoiced. They 
were worth, I should judge, between $35 and $50.” Two 
witnesses were introduced by defendant on the question of 
value, but all they knew about the stock was what they 
could see upon making an examination after the fire. They 
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were unable to state the quantity of goods on hand when 
the fire occurred. One of the witnesses testified that por- 
tions of the stock which she saw were somewhat out of 
style, and gave it as her estimate that the stock for this 
reason would be depreciated 50 per cent. The other wit- 
ness testified that the spring hats were in style; that every- 
thing was burned and damaged. She did not testify as to 
any depreciation. The jury returned a verdict for $1,000. 
In the light of this testimony, which is not as clear as it 
seems to us it might have been made, we cannot say that 
the evidence is insufficient to sustain the verdict. The al- 
legation that plaintiffs, at the time they obtained the policy 
in suit, fraudulently represented the value of the property 
is not sustained by the evidence. 

The next point urged is that plaintiffs failed to prove the 
furnishing: by them, or waiver by defendant, of proofs of 
loss. In their petition plaintiffs pleaded that on July 29, 
which would be six days after the fire occurred, a general 
agent or adjuster of the defendant visited Nebraska City 
and inspected the loss, and at that time fraudulently and 
surreptitiously gained possession of the policy and carried 
it away with him, and that since that time the policy has 
been continuously in the possession of the defendant, and 
for that reason plaintiffs could not set out a copy thereof 
in their petition. The answer of the defendant fails to 
plead the terms and conditions of the policy. We are 
therefore not advised by the pleadings as to whether or not 
the policy stipulated that furnishing of proofs of loss 
should constitute a condition precedent to an action there- 
on for any loss sustained. Waiving that point, and as- 
suming that the policy did contain such a stipulation, de- 
fendant’s point must fail, for the reason that the petition 
alleges that plaintiffs furnished notice and proof of the 
loss of the goods insured to the defendant, and the testi- 
mony of plaintiff Edythe Larson is that proofs of loss were 
sent by plaintiffs to the defendant to its Chicago office. 
This testimony is not contradicted, nor is there pleading or 
proof offered by defendant that the proofs were not re- 
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ceived, that they were insufficient, or that they were not 
furnished in due time. 

It is next urged that the jury by the verdict allowed an 
attorney’s fee. This is not sustained by the record. It is 
next urged that the verdict was a “quotient verdict.” There 
is nothing in the record to sustain this contention. A 
number of assignments are directed against rulings of the 
court in the admission and exclusion of evidence. We will 
not enter upon a discussion of these assignments, for the 
reason that some of the rulings assailed were proper, and 
others, while not strictly proper, were not of a character 
that could in any manner have prejudiced the defendant. 
It is next urged that the court erred in its first instruction 
to the jury in stating the amount for which plaintiffs 
prayed judgment, and in adding “and a reasonable attor- 
ney’s fee for the services of their attorneys herein, to be 
determined by the court.” That could not have prejudiced 
the defendant, as it expressly withheld from the jury the 
determination of that question, and the journal entry of 
the judgment shows that even the court did not allow any 
attorney’s fee. 

AFFIRMED. 
SEDGWICK and HAmeER, JJ., not sitting. 


ANNA E. BURKE, APPELLEE, V. HOMER H. NORTHUP ET AL., 
APPELLANTS. 


Fitep OcToser 30, 1915. No. 18380. 


1. Appeal: Preapinc: Same Cause or Acrion. The petition filed in 
the district court, set out in the opinion, examined, and held 
to state tho same cause of action as that set out in the bill of 
particulars in justice court. 


: CHANGE oF IssuES. Myers v. Moore, 78 
Neb. 448, and North € Co. v. Angelo, 75 Neb. 381, held decisive of 
the case at bar. 


98Neb.54 
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ApprEAL from the district court for Furnas county: 
Harry 8S. Duncan, Jupce. Affirmed. © 


John Stevens, for appellants. 
Lambe & Butler, contra. 


Fawcett, J. 

From a judgment of the district court for Furnas coun- 
ty, in an action for money had and received, defendants ap- 
peal. ; 

The case originated in justice court. Plaintiff recov- 
ered in that court, and defendants appealed to the district 
court. The controlling question here is: Does plaintiff’s 
petition in the district court state a different cause of ac- 
tion from that stated in the bill of particulars in justice 
court? 

The bill of particulars alleged that defendants were do- 
ing business as real estate brokers; that they falsely and 
fraudulently, and with intent to deceive and defraud plain- 
tiff, represented that they were authorized and had the 
power to sell lots 4, 5 and 6, in block 14, Colvin’s addition 
to Arapahoe, and by reason of their representations in- 
duced plaintiff to deposit with them a certificate of deposit 
of $175, which certificate they promised and agreed to hold 
until the title deeds to the property, with abstract showing 
clear title to convey, could be obtained; that the defend- 
ants wrongfully and fraudulently converted the deposit 
into cash and appropriated the same to their own use; that 
thereafter they returned to plaintiff $75 of the amount, 
but have failed and refused to pay over the balance, and 
have failed and refused to deliver to plaintiff the title 
deeds as agreed. 

The petition alleges that defendants were real estate 
brokers in Arapahoe; that, assuming to act as agent for 
one Houser, they induced plaintiff to enter into a contract 
of purchase of the same three lots, set out in the bill of 
particulars; that the contract provided that the property 
should be conveyed to plaintiff in fee simple, clear of all 
incumbrances, by gcod and sufficient warranty deed; the 
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consideration to be paid; that after signing the agreement 
plaintiff delivered to the defendants a certificate of de- 
posit for $174.50, payable to the order of A. L. Burke, hus- 
band of plaintiff; that the husband gave to defendants a 
written check on the Bank of Maywood for $174.50; that 
the certificate of deposit and the check were delivered to 
defendants on the express oral agreement that defendants 
would deposit the certificate, or check, together with the 
contract, with the Arapahoe State Bank, the same to be 
held by. the bank until defendants, or Houser, executed 
and delivered a warranty deed for the lots described and 
an abstract showing clear and merchantable title; that, 
upon their so doing, the certificate of deposit, or check, was 
to be then cashed and the money derived therefrom ap- 
plied on the purchase price of the lots; that, in case the 
defendants failed to procure the abstract, showing me1- 
chantable title, and warranty deed within a reasonable 
time, the certificate of deposit and check were to be re- 
turned to the plaintiff; that, upon learning what defend- 
ants had done, Houser repudiated the contract, and that 
neither the defendants nor Houser ever tendered to plain- 
tiff a deed or abstract, though the plaintiff had at all times 
been able and willing to comply with the terms thereof; 
that, contrary to the express oral agreement, defendants, 
upon receiving the certificate of deposit, or check, instead 
of depositing the same with the bank, immediately in- 
dorsed and cashed the certificate of deposit, or check, and 
appropriated the same to their own use; that subsequently 
they refunded $75 of the amount so appropriated, but have 
failed and refused to pay the balance. 

We cannot agree with counsel for defendants that there 
was any change in the cause of action. The bill of particu- 
lars and petition are both based upon the fraudulent repre- 
sentations made by defendants in obtaining the certificate 
of deposit, their breach of good faith in cashing the same 
and appropriating the proceeds to their own use, and their 
failure to either deliver up the certificate of deposit and 
check, as agreed, or to refund the proceeds thereof. The 
simple fact that in the amended petition the facts upon 
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which their cause of action for the $100 had and received 
are more fully stated, does not constitute a change of 
cause of action. It is conceded that the action as originally 
instituted in the justice court was within the statute of 
limitations. The meaning of the phrase, “cause of action,” 
is clearly and correctly stated in the fourth paragraph of 
the syllabus in Myers v. Moore, 78 Neb. 448, and North & 
Co. v. Angelo, on rehearing, 75 Neb. 381, states the rule as 
to change of issues. Those two cases are decisive of this. 
AFFIRMED. 
SEDGWICK and Hamer, JJ., not sitting. 


IN RE ESTATE OF WILLIAM W. WILSON. 
STEPHEN EX. CozZAD, ADMINISTRATOR, ET AL., APPELLANTS, V. 
Cora M. HIBNmER, EXECUTRIX, APPELLEE. 


Firep Ocroser 30, 1915. No. 18830. 


1. Executors and Adminstrators: Finan Account. Although notice 
has been given of final settlement of an estate in probate, and 
orders are made thereon determining the heirs and fixing their 
interests and adjusting certain uncontested items of the admin- 
istrator’s account, ordors so adjusting items of the account will 
not be regarded as final, if the administrator is not .discharged, 
and additional collections and disbursements by him are required 
and a further report necessary. 


: APPEAL: MODIFICATION oF JUDGMENT. An item of charge, 
$511.72, against the administrator by our former decision (97 Neb. 
780), is found to be erroneous, and our judgment is corrected ac- 
cordingly. 


REHEARING of case reported in 97 Neb. 780. Reaffirmed 
as modified. 


SEDGWICK, J. 

After our former opinion in this case (97 Neb. 780) a 
rehearing was allowed, and in additional briefs and fur- 
ther oral argument it was contended that the order of 
the probate court of January, 1906, on the report of the 
administrator was a final decree, and not merely interloc- 
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utory as held in our former opinion. The argument is that, 
as notice had been given of final settlement of the estate, 
the order at such hearing must be final in all particulars. 
But the effect of the order must be determined from the 
order itself, and it does not purport to be a final adjudi- 
cation of the accounts of the administrator. The items of 
his general accounts now in question were not contested 
by these parties and specifically determined upon that hear- 
ing. The administrator was not discharged. It provided 
that the administrator should transact further business 
as such administrator, receive and pay out funds, and “up- 
on making a report of his doings under this decree, with 
receipts attached from said heirs and filing the same in 
this court as final vouchers for the balance of the money 
so paid out, and upon approval by the court of his said 
report, that said administrator will be discharged from 
his said trust and his bondsmen released from further lia- 
bility.” This was not a final decree as to the accounts of 
‘the administrator. 

In our former opinion it was said: “In the supple- 
mental report of 1911, which was duly appealed from, the 
court allowed the administrator fees for attorneys em- 
ployed by him in the contest between himself and the es- 
tate.’ It was considered that such attorneys’ fees ought 
not to have been allowed the administrator, and a part of 
the modification of the judgment of the district court was 
to add to that judgment $511.72 on account of such attor- 
neys’ fees improperly allowed. It is contended. upon the 
rehearing that this item was not allowed in the district 
court, and we do not understand that the plaintiff con- 
tends that, in fact, the district court did allow this item. 
It was therefore an error to add that amount to the charges 
against the administrator as fixed by the district court, 
and our former judgment is modified accordingly. In all 
other respects our former judgment is adhered to. 

REAFFIRMED AS MODIFIED. 


' Lerron, J., took no part in the decision. 


HaMER, J., not sitting. 
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STATE, EX REL. JOHN FITCH, APPELLEE, V. SAMUEL R. 
McFarLanp, COUNTY CLERK, ET AL., APPELLANTS. 


Firep Ocroser 30, 1915. No. 19025. 


1. County Commissioners: Trem or Orrice. The official term of the 
office of county commissioner in counties not under township 
organization is four years. By the act of 1913 (Laws 1918, ch. 
149, sec. 17, Rev. St. 1913, sec. 1955) it is provided that in coun- 
ties having three commissioners two shall be elected in the year 
1914 for a term of four years and one in 1916 for a term of four 
years. 


Erection: Vauipity: Notice. The failure to give the 
statutory notice of election of county commissioner will not of 
itself invalidate an election. But, if it appears that such failure 
has prevented the electors generally from voting upon a ques- 
tion, it cannot be held that there has been an election upon that 
question. : 


REHEARING of case reported, ante, p. 198. Former judg- 
ment of reversal and dismissal adhered to. ‘ 


SEDGWICK, J. 

By our former decision in this case, ante, p. 198, the 
judgment of the district court was reversed and the action 
dismissed. The nature of the case is there stated. 

It appears that in Madison county a commissioner had 
been elected for the first commissioners’ district in 1905, 
1908 and 1911. The statutes, and perhaps some of the 
court decisions, were in confusion, and the officers and 
people of Madison county considered that the term of office 
of county commissioner in counties not under township or- 
ganization and having three commissioners was three 
years. At that time the general election law contained 
the provision: “One county commissioner shall be elected 
annually, who shall serve three years.” Laws 1911, ch. 
43. This clause should be disregarded, for the reasons 
stated in Saling v. Bahensky, 97 Neb. 789, but it tended to 
mislead many county officials. The term of this office is 
four years. Best v. Moorhead, 96 Neb. 602; Saling v. Ba- 
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hensky, supra; Calling v. Gilland, 97 Neb. 788. The elec- 
tion is held in the even numbered years. In the act of 
1913 the above quoted clause was omitted from the elec- 
tion laws, and it was definitely provided: “Two commis- 
sioners shall be elected in the year nineteen hundred and 
fourteen and every fourth year thereafter, and one com- 
missioner shall be elected in the year nineteen hundred and 
sixteen and every fourth year thereafter.” Laws 1913, ch. 
149, sec. 17 (Rev. St. 1918, sec. 1955). This change ex- 
pressed the legislative construction of the former conflict- 
ing statutes, and two commissioners should have been 
elected in Madison county in 1914. This change in the 
statute was overlooked in Best v. Moorhead, supra. Mr. 
Purdy had not been elected for any term allowed by law, 
and was therefore an officer de facto, and as such will hold 
until the next election, when his successor will be elected 
for the remainder of the term, which expires in January, 
1917. 

The question is: Was there an election held for county 
commissioners in the first district of Madison county in 
the year 1914? It is conceded that there was no official 
notice of such an election. If, however, an election should 
have been held at that time, and was in fact held, it could 
not be disregarded because of a failure to give the official 
notice. This was definitely determined in State v. Skirving, 
19 Neb. 497. The law is stated in the syllabus: ‘Where a 
vacancy occurs in the office of county commissioner more 
than thirty days before a general election, it is to be filled 
thereat; and the failure of the county clerk to call atten- 
tion to such vacancy in the election notices posted by him, 
where the fact is generally known and acted on by the vot- 
ers of the county, will not invalidate the votes cast to fill 
said vacancy.” The opinion recites that the highest number 
of votes cast at the election in question was 3,124, and that 
2,989 votes were cast for the candidates for the particular 
office in question, and adds: “This shows that it was gen- 
erally understood in that county that a vacancy existed, 
and that the candidates named were balloted for to fill said 
office.” This question as to what really constitutes an 
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election is again considered in State v. Thayer, 31 Neb. 82. 
In the opinion it is said, with approval, that in Michigan it 
is held that “statutory provisions for the conduct of elec- 
tions are directory only, excepting they be of the character 
that a failure of strict compliance would prevent or ob- 
struct the free and complete expression of the public will, 
or satisfactory evidence to that effect.” It appears from 
the opinion that the votes cast for the office of judge of the 
sixth judicial district at the election there in question were 
12,455, of which the relator received 7,612, and that there 
were only 279 voters at the election that failed to vote 
upon that question. In the case at bar (as appears from 
those parts of the return which were stricken out by the 
court, and which must therefore now be regarded as true) 
the county officers considered that no election was to be 
held for the office in question ; no such office was included 
in the ballot at the primary election, and no nomination 
made thereat. No such office was named on the election 
ballot, and no blank space was left for inserting the name 
of any candidate for such office. There were more than 
4,000 voters in Madison county, and 3,621 voted at the 
general election in 1914. One hundred five voters wrote 
the name of the relator on the ballot and voted for him. 
Two other voters appear to have expressed a choice for this 
office. In only 5 out of 25 precincts of the county were any 
votes cast for county commissioner. It appears to have 
been notorious that the county officers had declared that 
there was to be no election of county commissioners at 
that election, and from the votes cast it is manifest that 
it was generally so understood. The authorities generally 
are that such a proceeding does not constitute an election, 
and the opinions in State v. Thayer, supra, and State v. 
Skirving, supra, indicate clearly that such proceedings 
could not be held to constitute an election in this state. 
The relator suggests that the action of the county offi- 
cers, in declaring that there would be no election of county 
commissioners at that election, and in refusing to provide 
for such election, was resisted by some, and that a politi- 
cal committee declared that there would be such an elec- 
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tion and caused this declaration to be published in certain 
papers. This would tend to show notice to the electors 
and might arouse some interest among them. Such evi- 
dence is entirely overcome by the other circumstances, and 
by the fact that so few participated in the election. 

The conclusion of our former opinion is therefore right, 
and is adhered to. 
Lo JUDGMENT ADHERED ‘TO. 
Hamer, J., not sitting. 


Isom H. Dp LARM, APPELLANT, V. VICTOR VAN CAMP, 
CouNTY CLERK, BT AL., APPELLEES. 


FILtep OctosBer 30, 1915. No. 19120. 


1. County Commissioners: Term or OFFice. By the act of 1913 (Laws 
1913, ch. 149, sec. 17, Rev. St. 1913, sec. 1955) it is provided that 
in counties having three commissioners two should’ be elected in 
1914 for a term of four years and one in 1916 for a term of four 
years. 


: Time or ELection. The said act was a legislative construc- 
tion of former conflicting statutes, and establishes that subsequent 
to the act of 1905 (Laws 1905, ch. 46) and the amendment of the 
Constitution (Const., art. XVI, sec. 13) no valid election could be 
held in such counties in the odd numbered years. State v. Mc- 
Farland, ante, pp. 198, 854. 


APPEAL from the district court for Boone county: 
Georg H. THomas, JupGE. Affirmed. 


H. C. Vail, for appellant. 
Albert & Wagner, contra. 


SEDEWICK, J. 

The relator brought this action in the district court for 
Boone county to restrain the county clerk from issuing re- 
spondent Tisthammer’s certificate of election as county 
commissioner for the third district of Boone county, and 
to restrain the other county commissioners from recogniz- 
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ing respondent as a member of the board. The district 
court refused the injunction and dismissed the suit. Re- 
lator has appealed. 

The principal questions presented in this case are de- 
cided in State v. McFarland, ante, pp.- 198, 854. By the 
statute of 1905 the term was established at four years, and 
by the constitutional amendment the election must be on 
the even years. Considering the statute in the light of the 
constitutional amendment, the official term of four years 
would begin in January, after the election of 1906. Mr. 
Berg was holding the office in 1906, and until January, 
1907, must be regarded as filling the term that expired at 
that time. From January, 1907, he must be considered as 
holding over into that term; he held over until January, 
1909. The relator then took the office and held it for the re- 
mainder of the legal term, which ended January, 1911. He 
also held over for a part of the legal term which ended Jan- 
uary, 1915. At the general election of 1914 the respond- 
ent Tisthammer was elected for the legal term beginning 
January, 1915, and was entitled to hold the office for that 
term, ending January, 1919. The court did right, and it is 
not necessary to determine whether in such case injunc- 
tion is the proper remedy. 

The judgment of the district court is 

AFFIRMED. 

HAMER, J., not sitting. 


Barney GILINSKY, APPELLEE, V. ILLINOIS CENTRAL RaAIL- 
ROAD COMPANY, APPELLANT. 


Firep Ocroser 30, 1915. No. 18268. 


1. Carriers: DeLayep SHIpsreNT: ACTION FoR Damaces: Surricilency 
or Evipence. Evidence examined, and held sufficient to sustain 
the judgment for damages on the issue of negligence, in the ship- 
ment of a car of bananas. 


: DEFENSES: WAIVER. Provisions of a bill 
of lading requiring written notice of damage to be given to the 
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carrier and fixing a time less than that fixed by the statute in 
which action shall be commenced, in order to be available as de 
fenses, must be pleaded as such, otherwise they are deemed waived. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JupGE. Affirmed. 


Wiliam Baird & Sons and Helsell & Helsell, for appel- 
lant. 


Baldrige, Keller & Keller, Blewett Lee and W. NS. Hor- 
ton, contra. 


Martin, C. 

The plaintiff refused to receive a car-load of bananas, 
and brought suit against the Illinois Central Railroad Com- 
pany as the initial carrier for the value of the bananas, 
which were shipped by the Fruit Dispatch Company from 
New Orleans, Louisiana, to Council Bluffs, Iowa. The 
petition alleged that the bananas were shipped in good con- 
dition, and should have reached their destination in about 
70 hours, whereas, through the negligence of the carrier, 
they were loaded in an old and broken car, which was de- 
tained for repairs, and that the shipment was made by 
a circuitous route, and when the car arrived, having been 
on the way about six days, the bananas were practically 
worthless. The railroad company denied the allegations 
of the petition, and affirmatively alleged that, in the event 
it is proved that it received the car of bananas for trans- 
portation, the same was transported under the care and 
control of the agents of the consignee, and that, if any 
damage accrued to the bananas, the same was due to the 
negligence of the plaintiff’s agents. There was a reply in 
the nature of a general denial. The plaintiff had a ver- 
dict of the jury and judgment for the sum of $904.50. The 
railroad company has appealed to this court. 

The evidence shows that there was unnecessary delay in 
the shipment, and amply sustains the judgment. The 
plaintiff claims that the action is one for negligence sound- 
ing in tort. The defendant contends that it is an action on 
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contract, and that, the shipment being from one state to 
another, was made under a bill of lading within the con- 
templation of the interstate commerce act. 

The Carmack amendment of June 29, 1906 (34 St. at 
Large, ch. 3591, p. 584) to section 20 of the interstate com- 
merce act of Feb. 4, 1887 (24 St. at Large, ch. 104, p. 379) 
requires a common carrier shipping property from one state 
into another to issue a bill of lading therefor, and makes 
such carrier liable to the holder thereof for any damage 
or loss to such property caused by it or by any common 
carrier to which such property may be delivered; and no 
contract shall exempt such carrier from such liability. 
Said amendment also enables the initial carrier to recover 
from any common carrier, on whose line any damage to 
such property has been sustained, the amount of such 
damage or loss as such initial carrier may be required to 
pay to the owner of such property. Said amendment re- 
serves to the holder of such bill of lading any remedy or 
right of action which he has under existing law. 

In Adams Hzpress Co. v. Croninger, 226 U.S. 491, it was 
held that congress by the Carmack amendment intended 
to adopt a uniform rule as to the liability imposed upon 
interstate carriers by state regulations of bills of lading, 
and to relieve such contracts from the diverse regulation 
to which the various states had made them subject, and 
that this legislation supersedes all regulations and policies 
of the state upon the same subject matter. It was also held 
in the above case that a provision in the bill of lading lim- 
iting the liability of the carrier to an amount not exceeding 
the value of the property stated by the shipper, when made 
as a consideration for a lower rate, was not in violation 
of the act and such limitation. was enforceable. This we 
take it is the extent of that decision. 

In the case at bar a purported bill of lading was intro- 
duced in evidence. The plaintiff contended that it was in- 
troduced for the purpose of showing the routing of the 
car and possession of the bananas in the carrier. None of 
its provisions appeared in the pleadings, and there is doubt 
of its genuineness. 
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Even if we assume that this bill of lading was regularly 
issued and its terms enforceable as against plaintiff, all 
these matters under the procedure of this state were affirm- 
ative defenses. None of them were pleaded. The petition 
did not set out the bill of lading and the answer did not 
refer to any of these defenses. Railway Officials & Em- 
ployees Accident Ass’n v. Drununond, 56 Neb. 235. 

“Where a carrier sued for delay in shipment failed to 
allege in its answer the existence of a special contract lim- 
iting its liability, a defense based upon such contract will 
be treated as waived.” Kansas City, P. & G. R. Co. v. Pace, 
69 Ark. 256. See, also, Union P. R. Co. v. Thompson, 75 
Neb. 464; Cook v. Chicago, R. I. & P. R. Co., 78 Neb. 64. 

We recommend that the judgment be affirmed. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, anc 
this opinion is adopted by and made the opinion of the 
court. 

AFFIRMED. 


IN RE JOSEPH DE KLoTz. 
J OSBPH Dr KLOTZ, APPELLEE, v. Gus A. Hyrrs, SHERIFF, 
APPELLANT. 


Firep DEcEMBER 3, 1915. No. 18391. 


Statutes: LEGISLATIVE CLASSIFICATION. A legislative classification, in 
order to be valid, must not be artificial, arbitrary and unreason- 
able. 


Opinion on motion for rehearing of case reported, ante, 
p. 140. Former judgment of reversal set aside, and. 
judgment of district court affirmed. 


Lerton, J. 

Rehearing of In re De Klotz, ante, p. 140. This case 
was submitted with In re Arrigo, ante, p. 184, and In re 
Indovina, ante, p. 140, and in the former opinion it was 
stated that the disposition of the case was controlled 
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by the Arrigo case. In that case it was held that the 
legislature had power to provide that a package of food 
products in which a gift or prize was placed should be 
deemed to be misbranded. Our attention now being 
called specially to the evidence, it is believed that there 
is a distinction between the facts in the cases mentioned 
_ and those in this case. In the case at bar the only thing 
that was placed within the package was a narrow slip 
of thin paper with the printed statement: “This coupon 
will be accepted by us, with others, in full payment for 
the many beautiful and costly articles described in our 
handsomely illustrated catalogue upon conditions stated 
thereon.” A short statement substantially to the same 
effect was printed on the back. In the case of State v. 
Sperry & Hutchinson Co., 94 Neb. 785, it was held that 
the giving by a merchant of a discount or rebate upon 
the price of his goods through the medium of a stamp 
or coupon was not unlawful in this state, notwithstand- 
ing the act known as the “Gift Enterprise Law.” Laws 
1911, ch. 179. If the slip of paper had not been placed 
in the package, it would not have been unlawful to give 
it to the buyer. At the trial the state chemist testified 
that the placing of the slip or coupon in the package 
did not in any way affect the wholesomeness of the food. 
It is practically unappreciable in weight. In the other 
cases certain toys had been placed in the packages in 
contact with the food, and it was held that the statement 
of net weight of contents upon the package left it un- 
certain whether the stated weight was that of the food 
alone, and, since it was the legislative purpose that the 
label should clearly indicate the net weight of the food 
contents, a package which failed to disclose the same 
might properly be described as being misbranded. It 
was further held that, since the included gifts and prizes 
might come from germ-laden sources, not subject to 
inspection by qualified officers under the pure food act, 
the legislature might properly prohibit the inclusion of 
such objects in a package of food and declare such a 
package misbranded. 
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But there is no prohibition in the statute upon the 
placing of advertising matter in a food package. In fact, 
common experience shows that many packages of food 
products contain printed matter advertising either the 
included product or other articles sold by the same man- 
ufacturer or jobber. Ordinarily there can be no dis- 
tinction with respect to weight or healthfulness between 
printed slips of paper. There seems to be no reasonable 
basis of classification which will permit a package to be 
declared misbranded which contains one form of printed 
slip, and another package not misbranded when it con- 
tains a like printed slip of paper, merely because its 
words convey a different meaning. Such: an artificial 
distinction cannot legally be made. The former opinion 
is therefore set aside, and the judgment of the district 
court affirmed. 

JUDGMENT ACCORDINGLY. 

HamMeER, J., not sitting. 


Nyr-SCHNEIDER-FOWLER COMPANY, APPELLANT, V. BRIDGES, 
Hoye & COMPANY, APPELLEE; LION BONDING & SURETY 
CoMPANY, APPELLANT. 


FItep DECEMBER 3, 1915. No. 18890. 


1. Insurance: AcTrion: ATTORNEY’s Frees. By the act of 1913 (Laws 
1913, ch. 154, sec. 1; Rev. St. 1918, sec. 3187), any company or per- 
son that engages in the business of apportioning and distributing 
losses arising from specified causes, among all those who apply and 
are accepted to receive the benefits of such service, engages in a 
business of public character. The statute classifies such business 
as insurance, and provides at large for the regulation and supervi- 
sion of such business. In actions upon contracts of indemnity by 
companies authorized under the statute, “the court upon rendering 
judgment against such company or person shall allow the plaintiff 
a reasonable sum as an attorney’s fee, in addition to the amount 
of his recovery, to be taxed as part of the costs.” Rev. St. 1913, 
sec. 3212. 


: In such case it has been determined in 
this state that attorney’s fees to be so taxed as costs relate only to 
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the remedy, and are to be so taxed without regard to whether the 
contract sued upon was entered into before or after the enactment 
of the statute. 


Opinion on motion for rehearing of case reported, ante, 
p. 27. Former judgment modified. 


SEDGWICK, J. 

Upon motion to modify our former opinion, ante, p. 27, 
additional briefs were filed by both parties, and two 
questions are presented for further consideration: (1) 
Was the relation of the defendant Lion Bonding & 
Surety Company to this transaction that of an insurer, 
within the meaning of our statute providing for the al- 
lowance of attorney’s fees? (2) If so, does that 
statute apply to insurance issued before the statute took 
effect? 

1. Upon the first question it was said in the former 
opinion: “It appears to be conceded that the bond upon 
which these actions are brought is, as between the school 
district and the contractor, within the terms of this 
statute.” The defendant contends that the point was 
not conceded, and presents a vigorous and interesting 
argument on the proposition that this class of contracts 
is not included in the statute. The first section of the 
act of 1913 (Laws 1918, ch. 154, art. I, Rev. St. 1913, 
sec. 3187) provides: ‘Within the intent of this chap- 
ter, the business of apportioning and distributing losses 
arising from specified causes, among all those who apply 
and are accepted to receive the benefits of such service, 
is public in character, and requires that all those having 
to do with it shall at all times be actuated by good faith 
in everything pertaining thereto; shall abstain from 
deceptive or misleading practices, and shall keep, observe 
and practice the principles of law and equity in all mat- 
ters pertaining to such business. Upon the insurer, the 
insured and their representatives shall rest the burden 
of maintaining proper practices in said business.” By 
section 78 of the act (Laws 1918, ch. 154, art. IV, Rev. 
St. 1918, sec. 3215) it is provided: “An insurance cor- 
poration may be formed to insure for the following 
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purposes: * * * Fourth. Fidelity insurance. Guar- 
auteeing the fidelity of persons holding places of public 
or private trust; guaranteeing the performance of con- 
tracts other than insurance policies, or guaranteeing and 
executing all bonds, undertakings and contracts of 
suretyship. Fifth. Liability insurance. Against loss or 
damage resulting from accident to or injury, fatal or 
nonfatal, suffered by an employee or other person for 
which the insured is liable.” 

By these sections any company or person that engages 
in the business of apportioning and distributing losses 
arising from specified causes, among all those who apply 
and are accepted to receive the benefits of such service, 
engages in a business of public character. The statute 
classifies such business as insurance, and provides at 
large for the regulation and supervision of such business. 
The argument in the brief is illustrated by the folowing 
Januguage there used: “If your honors hold that this 
contract is one contemplated by the statute, then your 
honors must expect to be confronted with a demand, 
supported by the authority of- your decision in this case, 
for an attorney’s fee in every case against a surety. 
* * * And are your honors prepared to say that 
Jones, in suing Smith on his written promise to see that 
Brown pays for the groceries he may order from Jones, 
is entitled to exact his attorney’s fee from Smith? If 
plaintiffs succeed here, Jones must also succeed. There is 
no difference.” It seems plain that the legislature, by 
the sections above quoted, in connection with other pro- 
visions of the act, has attempted to make this very 
distinction. The distinction plainly is between one who 
may upon occasion become surety for another, and a com- 
pany or persons who are engaged in and carry on the 
business of guaranteeing against losses “among all those 
who apply and are accepted to receive the benefits of 
such service.’ Such business is declared to be “public 
in character,” and the legislature assumes that it is the 
duty of the state to see that those carrying on such 


business “shall at all times be actuated by good faith in 
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everything pertaining thereto; shall abstain from decep- 
tive or misleading practices, and shall keep, observe and 
practice the principles of law and equity in all matters 
pertaining to such business.” It classifies this. business 
as insurance, and we cannot say that there is no basis 
for such classification, and cannot for that reason hold 
this legislation invalid, 

An enactment of 1913 (Laws 1913, ch. 234, Rev. St. 1913, 
sec. 3212) provides: “That in all cases where the bene- 
ficiary, or other person entitled thereto, brings an action 
at law upon any policy of life, accident, indemnity, sick- 
ness, guarantee, or other insurance of a similar nature, 
against any company or person doing business in this. 
state, the court upon rendering judgment against such 
company or person shall allow the plaintiff a reasonable 
sum as an attorney’s fee, in addition to the amount of 
his recovery, to be taxed as part of the costs.” 

In the case at bar the “person entitled thereto” brought 
this action upon a policy (sometimes called a contract 
in the act, Rev. St. 1918, sec. 3185) of indemnity against 
the company doing business in this state—a business 
which is defined in the act as insurance business. In such 
case the court must allow the plaintiff an attorney’s fee, 
“in addition to the amount of his recovery.” 

2. Does the statute apply to contracts of this char- 
acter entered into before the enactment of the statute? 
It is difficult to harmonize the decisions of this court 
bearing upon this question. If the allowance of attor- 
ney’s fees relates to and affects only the remedy and 
does not affect the contract, it must be considered that 
the legislature intended that it should apply to all ac- 
tions upon such contracts, whether the contracts were 
made before or after the enactment of the statute. It 
will not be presumed that the legislature intended to 
increase the legal liability of such companies upon con- 
tracts already existing. “It is not within the power of 
the legislature to create a legal liability ont of a past 
transaction, for which none arose by the law as it stood 
at the time of its occurrence.” 2 Sutherland (Lewis’) 
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Statutory Construction (2d ed.) sec. 671. The statute 
of 1913 provides: “The court upon rendering judgment 
against such company or person shall allow the plaintiff 
a reasonable sum as an attorney’s fee, in addition to the 
amount of his recovery, to be taxed as part of the costs.” 
Laws 19138, ch. 234, sec. 1. If the question that we are 
considering was now presented for the first time, we 
would hesitate to say that this statute does not create 
and add to the contract a legal liability which would 
not exist under the contract prior to the enactment of 
‘this statute. The fact that the attorney’s fee is to be 
taxed as costs in the case is not of itself decisive of the 
question. It was uniformly held under the act of 1873 
that attorney’s fees provided for by that act were not a 
part of the judgment proper, but were to be taxed as 
costs in the case, and yet, after the repeal of that act, 
attorney’s fees were not allowed in actions upon con- 
tracts entered into while the act was in force. The fact 
that the allowance of attorney’s fees and taxing them as 
costs in the case depended upon there being an express 
provision in the contract for such allowance would not 
change the nature of the allowance, and if they were 
properly considered as costs in the case, and ought to be 
regarded as a part of the remedy and not as adding any 
legal liability, the reasoning would apparently be the 
same, whether or not the contract provided for such 
costs. If the new statute adds an additional burden to 
the contracting parties that without the statute would 
not exist, it has generally been considered that such 
statute could not be applied to a contract entered into 
before its enactment. However, in Security Co. v. Eyer, 
36 Neb. 507, in determining the question here presented, 
it is said: “Attorney’s fees in states where they are 
allowed by the court to the successful party are in the 
nature of costs and are taxed and treated as such. They 
are no part of the judgment proper.” In Insurance Co. 
of North America v. Bachler, 44 Neb. 549, 565, in decid- 
ing the same point, it is said: “We know of nothing 
in the Constitution which prohibits the legislature from 
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enacting that the successful party in litigation may 
recover a judgment against his adversary for the amount 
of the costs expended or accrued by him in the prose- 
cution of such suit, nor do we know of anything that 
prohibits the legislature from including in the term costs 
a reasonable attorney’s fee.” These decisions are ad- 
hered to in American Fire Ins. Co, v. Landfare, 56 Neb. 
482, and Home Fire Ins. Co. v. Weed, 55 Neb. 146. If 
these decisions are inconsistent with White v. Rourke, 11 
Neb. 519, and Bond v. Dolby, 17 Neb. 491, and other cases 
following them, we do not feel at liberty to disregard the 
later cases, and must therefore hold that attorney’s fees 
under this statute, as being a part of the costs of the 
litigation, relate to the remedy, and that it was the in- 
tention of the legislature that this statute providing for 
attorney’s fees in such cases should apply, in all actions 
upon such contracts, whether the contract was made be- 
fore or after the enactment of the statute. 

It follows that our former decision should be modified 
so as to include these attorney’s fees in the amount of 
the recovery, and, as so modified, it is adhered to. The 
district court will retax the costs allowing reasonable 
attorney’s fees. 

FoRMER JUDGMENT MODIFIED. 
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2. One claiming right of possession under a deed holds adversely 
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3. Limitations will run against one who has executed a valid 
deed under which land is held adversely, though a later 
conveyance in the chain of title is invalid. Davidge v. Talbot 


Affidavits. 


An attorney of record in a case is not a proper officer to ac- 
knowledge au affidavit to be used as evidence therein. Maroo- 
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Animals. 


1. An owner of stock who drives them on cultivated lands of 
another held liable for damages. Angus Cattle Co. v. McLeod 


2, An owner of land who impounds trespassing animals has a 
lien on them for damages done by them and for their care 
and feed while impounded. Angus Cattle Co. v. McLeod.... 


Appeal and Error. See CriminaL Law. Drains, 2. JUDGMENT, 4. 
‘JUSTICE OF THE PEACE, 2. PARTNERSHIP, 3, 4. PLEADING, 
3-5, 9-11, 18. Triat. Witnesses, 1, 2. 


1. A verdict so clearly wrong as to indicate passion, preju- 
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Finding of jury on a controverted question of fact will not 
be disturbed unless clearly wrong. Copeland v. Omaha & C. 


Bi Street Be GO. seis ei adintas ane tine oe oa ast alg eran as wide ass seve 42 
On appeal, an equity cause is tried de novo. Logan Valiey 
Bank v. CHristensen .. cece ccc ce een eect eee een eteaees 49 


Where the trial court has relied on oral testimony of a 
witness, the supreme court will consider such fact in weigh- 
ing the testimony of such witness. Logan Valley Bank v. 
CRIIUSCCTS OI 56.06 chix Basa tego ove ne Sad week dE ea arte OAS erievalle\ Sere i ea 49 


. On appeal in equity, the findings of the trial court, based on 


conflicting oral testimony, May determine whether plaintiff 
has sustained the burden of proof entitling him to the 
relief prayed. Wynegar v. Dobson .........c cece ee ee ees 310 


A verdict on conflicting evidence under proper instructions 
will not be set aside unless clearly wrong. Sinclair v. Dun- 
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Exclusion of a contract not relevant to the issues held not 
error. Watt v. Golay ....... ccc cece eee ee eee e ene eees 132 


Admission in evidence of a letter containing immaterial mat- 
ter held not prejudicial. Watt v. Golay ........... eeaceeers, 182 


A judgment will not be reversed for an immaterial variance 
between the pleadings and proof. Welsh v. City of South 
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Exclusion of evidence as to the extent of plaintiff’s injuries 
held not error, where the jury found for defendant. Schlaifer 
v. Omaha & C. B. Street R. CO... cc ce cee cece en enee 207 


A ruling sustaining an objection to a question will not be 
reviewed, where no offer of proof was made. Krieger v. 
VOM -BUselts oe i Sinise hesesdg Mbua, eon See Slee hee Bie RO ae lide 318 


A verdict on conflicting evidence will not be disturbed 
unless clearly wrong. 
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Where a verdict is the only one warranted by the evidence, 
the judgment will be affirmed, though errors occurred at the 
trial. Underfeed Stoker Co. v. Farmers Co-operative Cream- 
ery & Supply CO. 2... ccc cc cece cee cece ete e ee etevateenes 377 
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When the competent evidence entitled defendant to a verdict, 
admission of incompetent evidence held immaterial. Miller 


_ v. Great Western Commission Co. ....c ccc nseeccceccenuaee 
15. 


The decision on questions of fact as well as law becomes 
ordinarily the law of the case on a second appeal, where the 
evidence is substantially the same, Musser v. Musser...... 


Where the verdict was for plaintiff on conflicting evidence, it 
will be considered that the evidence in his behalf was truth- 
ful. Russo v. Omaha & C. B. Street R. Co. .... cece ecw een ee 


Exclusion of evidence of certain facts held harmless, where 
such facts were subsequently proved. Russo v. Omaha ¢ 
C. B. Street BR. CO. wc. cere ccc ccccceecces Sete n eee eeeeneres 


The exclusion of proof of collateral facts as too remote in 
point of time will not be disturbed, where no abuse of dis- 
cretion is shown. Neal v. Missouri P. R. Co. ........ 200. 


A ruling on the sufficiency of a foundation for secondary 
evidence will not be disturbed unless abuse of discretion is 
shown. Bishop v. Lincoln Baseball Clud ........ cece eceaes 


Where the evidence is conflicting, the judgment will not be 
reversed merely because the preponderance seems probably 
in favor of the unsuccessful party. Hanika v. Lincoln Trac- 
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A verdict is conclusive on the question of contributory neg- 
ligence, unless clearly wrong. Brown v. Omaha ¢& C. B. 
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To obtain a review of findings of fact, the evidence must be 
preserved in a bill of exceptions. Mercer v. Armstrong.... 


It is not reversible error to disallow evidence in rebuttal 
of immaterial evidence; the remedy being a motion to strike. 
Madison Nat. Bank v. Gross 2... ccc cece cee ences sigiaiel bv eoehre 


In a law action tried by the court, the findings of fact have 
the same force as a verdict, and will not be reversed where 
the evidence is conflicting, unless clearly wrong. Madison 
Nat. Bank v. Gross ....... cece eee re er ear ee 


Where the petition alleges immaterial matter and defend- 
ant’s answer thereto is stricken, admission of evidence to 
support such immaterial matter in the petition held not to 
constitute reversible error. Larson v. Central Nat. Fire 
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Rulings on evidence are largely within the discretion of 
the trial court. Larson v. Central Nat. Fire Ins. Co. ...... 
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36. 
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39. 


In an action for injury to a child, six years old, held the 
withdrawal from the jury of the question of the child’s 
negligence was not prejudicial. Sacca v. Omaha & C. B. 
Street R. CO. ...ccecce sees eccnceeeeeeees aia Hialeah, oh F 


One cannot complain of instructions on an issue of settle- 
ment, where the finding that no settlement took place was 
in his favor. Hauenstine v. Barnett ........ So useintsr6: Stesalerevers 


Where the questions of negligence and contributory negli- 
gence in a personal injury suit were submitted under proper 
instructions, held the verdict would not be set aside unless 
clearly wrong. Shimick v. Cudahy Packing Co. .......... 


The giving of an erroneous instruction held not prejudicial, 
where the verdict was the only one sustainable under the 
evidence. Peterson v. SPEnc€ ..... cc cerec ccc ceecerneeeees 


The submission of a special question of fact, which under the 
instructions would not affect the general verdict, held not 
error requiring a reversal. Live Stock Nat. Bank v. Brag- 
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Presentation of a “case stated” under supreme court rule 
14 (94 Neb. XIII) approved. Nye-Schneider-Fouwler Co. v. 
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On decree of strict foreclosure of a real estate contract, 
the supersedeas bond should contain the condition that ap- 
pellant, on affirmance, will pay the reasonable value of the 
use of the premises pending appeal. State v. Rice ....... 5 


The approval of a supersedeas bond held to suspend the 
power of the district court. Carroll v. Polfus .............. 


Briefs not prepared in accordance with supreme court rule 
12 (94 Neb. XI) may be disregarded. Pierce v. Domon.... 


A brief not in compliance with the rules will be stricken 
on motion. Live Stock Nat. Bank v. Bragonier .......... 


Though appellant fails to file a brief in compliance with the 
rules, the judgment will be reversed if the record shows 
a plain error prejudicial to appellant. Lice Stock Nat. 
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It will be presumed that the trial court performed its duty 
in regard to informing a defendant without counsel as 
to his rights. Wojeck v. Nickles ....... ccc cee c eee eccnes 


The granting of a new trial will not be disturbed, where no 
abuse of discretion is shown. Schlaifer v. Omaha & C. -B. 
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Under sec. 4809, Ann. St. 1911, a defeated party could either 
appeal or prosecute error from a judgment of the county 
court; and where no trial was had and the court had merely 
construed the pleadings, no motion for a new trial was 
necessary to give the district court jurisdiction on appeal. 
Miller Vv. Munce ....cccccvcccvaccccccccrssevece sco we 


An objection so general that the court’s attention is not 
drawn to the point sought to be raised will not be con- 
sidered. Parrish v. Hodges ............... bbe bemug OSA wees 


An order vacating a judgment on petition filed after the 
term, under subds. 4-9, sec. 602 of the Code, held appealable. 
Wunrath v. Peoples Furniture & Carpet Co. ....... cece eee 


The remedy for refusal to grant a change of venue is by 
appeal. Huff v. Arnett oo. cece ccc ccc ccc e eet nn eeee 


An order of the county commissioners allowing the claim of 
an agricultural society for county aid under the statute is 
appealable. Smith v. Douglas County Agricultural Society. 


Failure to definitely state the issues must be called to the 
attention of the trial court, or it will be deemed waived. 
Hanika v. Lincoln Traction Co. ....cccccc cece ec eecen cence 


Technical questions of practice before the county commis- 
sioners which were not presented to the district court will 
not be considered by the supreme court. Smith v. Douglas 
County Agricultural Society ......c cece cece ce een eeee Pe aiewie 


Assignments of error held too general, where no specific 
error was pointed out. Currier v. Teske ..........00.00e 


An appeal will be dismissed as frivolous, where the only 
ruling complained of is clearly right and in accordance with 
former decisions. In re Estate of Landon .............-06 


Where a judgment is reversed and the cause remanded for 
a new trial, the district court is bound by the law of the 
case aS announced by the supreme court. Wells v. Coch- 
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The time for taking an appeal from the district court be- 
gins to run when the final judgment is entered of record. 
In re Estate of Getchell ................ aera er rer sees 


A duly authenticated transcript imports verity. In re 
Estate of Getchell ....... ccc ccc ccc ccc enceenne wialeeee See 


The date of the judgment, as shown by a duly certified 
transcript, cannot be contradicted by a detached certifi- 
cate of the clerk. In re Estate of Getchell .............. 
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Appearance. 


An appearance for the purpose of objecting to jurisdiction 
of the subject matter is a waiver of objections to the juris- 
diction of the person. Legan v. Smith ........... Pre ee q 


Assault and Battery. 
Evidence held to sustain conviction of assault. Gerwick v. 
BtAte: <sc088aesaaeeetes Soe Bice esha So eld dtevioro eetecnavere Sietiels wee 69 


Attorney and Client. See Divozce. INSURANCE, 22, 24-27. 
Where an attorney contracts to perform certain services for 
an agreed sum, and performs part of the services, and the 
client, without excuse, discharges him, he is entitled to 
recover the full contract price. Dorshimer v. Herndon.... 421 


Banks and Banking. See Brokers, 2. CARRIERS, 8. 
1. Where a bank cashier loaned money of the bank to be used 
in a joint enterprise of the cashier and the borrower, held 
that the borrower was liable to the bank on his note given 
therefor, notwithstanding the promise of the cashier to hold 
him harmless. Packers Nat. Bank v. Rushart ............ 354 
2. In an action for interest on a special deposit, it is no de- 
fense that the deposit was made pursuant to a stipulation 
by the depositor with third parties to maintain same. Madi- 
son Nat. Bank v. Gross ..... cc cece cece nes SRbee els aoeeee. 684 
3. In an action on notes, evidence held to sustain finding dis- 
allowing defendant’s set-off for interest on a special deposit. 
Madison Nat. Bank V. Gross 2... cece ecw cece teen neee . 684 
4. Where a postdated check is presented to a bank before the 
day of its date, and there is no money on deposit to pay it, 
the bank president cannot bind the bank to pay it on the 
day of its date. Swenson Bros. Co. v. Commercial State 
Bank ..eecue ete tye Us si din eee aes stolen e eee side Sable wietioe wie eis 702 
5. There is no presumption that the president of a bank has 
authority to bind the bank to make good the default of 
another on a check. Swenson Bros. Co. v. Commercial 
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Bastardy. 

1. An improper question asked on cross-examination of defend- 
ant, to which an objection was sustained, held not ground 
for reversal, where no prejudice appears. Parrish v. 
Hodges ...... Santas Scoredesretals shasat erase siete iad oie er er 403 

2. Only a preponderance of the evidence is necessary to sus- 
tain a conviction in a bastardy proceeding. Parrish v. 
Hodges ......... Sie SMe dd lstarae: eho s ayele OW nea teres enee eens 408 

3. A judgment for $3,205 held excessive. State v. Teller...... 478 
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A provision in a note that a discount of 6 per cent. be allowed 
if it were paid within 15 days from date, held not to render 
the note nonnegotiable. Farmers Loan & Trust Co. v. 
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Consideration for a note given for stock in a corporation 
held to have failed for failure of payee to make a deposit 
and furnish a bond guaranteeing patents of the corporation. 
McElhinney V. Harte 2. ccc ccc ccc ccc ence wee cere cece eenwes . 


Evidence, in an action on a note given for stock in a cor- 
poration, held to sustain judgment for defendant. McEIhin- 
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Where defendant pleaded that the note in suit was given 
on a specified condition, evidence that the condition related 
to an item other than the note is competent under a general 
denial. Musser v. Musser .......-e2cee cee a eter eels 'eeaearte tavere 


An instruction that defendant must prove by a preponder- 
ance of the evidence that the note in suit was given on the 
condition pleaded by him held proper. Musser v. Musser.. 


Surrender of securities and extension of time of payment 
is sufficient consideration for a renewal note, and for guar- 
anty thereof by a third party. Live Stock Nat. Bank v. 
Bragonter ..cccccwccceces TERETE MOLTO er 


Evidence, in an action on a renewal note, feld to sustain 
verdict for defendant. Live Stock Nat. Bank v. Bragonier.. 


An instruction to find for defendants if plaintiff took live 
stock in payment of the note sued on held to properly sub- 
mit the defense of payment. Yearsley v. Ingram .......... 


A check is a bill of exchange drawn on a bank payable on 
demand. Swenson Bros. Co. v. Commercial State Bank.... 
The holder of a bill presenting the same for acceptance may 
require that the acceptance be written on the bill. Swen- 
son Bros. Co. v. Commercial State Bank .....-.0e.eee.e eee 
An acceptance written on a paper other than the bill itself 
does not bind the acceptor except in favor of a person to 
whom it is shown and who, on the faith thereof, receives 
the bill for value. Swenson Bros. Co. v. Commercial State 
BOnk: sseidecnaveseees Sarasa, bub ora Gre bs siareeuanierers. ohsrehatua,s Biases 80% 
Lack of consideration is no defense to negotiable paper in 
the hands of an innocent purchaser or his transferee. Doug- 
lass V. BUTTON .. 0 ccc ee cc eee eee eeeee teleiiatented tues eee 
Where want of consideration is the defence to an action on 
a note, the burden is on defendant to show that the pur- 
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398 
398 
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506 


539 


702 


702 
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Bills and Notes—Concluded. 


chaser was not a purchaser in good faith. Douglass v. 
BUCO 4 sidan So ole shee aieince-6 Bek pee a Hea eles Haale b Raters Web areskco ete 832 


Bonds. See ScHooLs anv ScHooL Distnicts, 1-3. 


Brokers. 


1. 


Where an oral contract for the sale of land on commission 
is reduced to writing to comply with sec. 2628, Rev. St. 1913, 
before suit is brought, the written contract may be enforced. 
PUCT Ce: Vs DOMOM 5. fi ei0 a sck oie aware e 8 eiels Se Wek Wk eck ede eis a Bik 6 120 


Where a commission firm remitted proceeds of a shipment to 
a bank in accordance with the custom of the market, held 
that its liability therefor ceased. Miller v. Great Western 
COMMISSION: COs. Hesacv ds Gals Sd hires hea we Ns Mee 392 


The broker’s printed signature to a contract for sale of land 
held sufficient under sec. 2628, Rev. St. 1913. Berryman v. 
CRUSE: cise Sek shes Bo a Oikos Bate coh HA ON EOE we ais 450 


A broker’s claim to commission cannot be defeated by the 
refusal of the landowner’s wife to sign the deed. Koliha v. 
Jonas ..... 6. atte ca: Sisto ahr apasend Savayerste wba SWS e Bh Wia's Damier whe 790 


Carriers. See Waters, 1-4. 


1. 


6. 


Evidence that some defect in the carrier’s appliances or 
some act of its employees contributed to an accident creates 
a presumption of negligence of the carrier. Copeland v. 
Omaha & C. B. Street R. CO. wee cece cece ee cece ees 42 


A railroad company held not liable for loss of a car of 
freight by fire, where the consignee had broken the seal and 
locked the door with his own lock. McEntire v. Chicago, 
Bese DEG PE RAC Ogio F Oe cola 5 Ses arern 0 eit S08 hea Sie ose Se ences 92 


Instruction, in an action for injury to a street car passen- 
ger, held not erroneous for failure to state the place of 
accident. Flood v. Omaha & C. B. Street R. Co. ..........45 124 


Where plaintiff, in answer to a question.as to loss of earn- 
ings, included profits from an investment, the judgment 
will not be reversed; the verdict, as reduced, not being 
excessive. Flood v. Omaha & C. B. Street R. Co. .......... 124 


A carrier must exercise reasonable care to safely trans- 
port animals. Herold v. United States Express Co. ........ 217 


Whether reasonable care was exercised in transporting an 
animal held a question for the jury. Herold v. United 
States: BUPress > COs es cce wad Ok ilu 4G waa 58 6 028 9 ode aud Sore 217 
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Carriers—Continued. 


7. 


10. 


11, 


12. 


13. 


14, 
15. 


16. 


17. 


18. 


19. 


20. 


Evidence, in an action for damages for loss of animals in 
transit, held to sustain verdict for plaintiff. Herold v. 
United States Express Co. occ ccs cece ccc ccc ceceesccees wees 217 


Where a bank pays the amount of drafts, with bills of 
lading attached, to the drawer, the bank is entitled to pos- 
session of the merchandise until the drafts are paid in 
full. Huffman v. Henry Motor Co. ......... eclba@tatere cece BLT 


Sec. 19a, art. V, Const., held not to give the state railway 
commission exclusive power to fix freight and passenger 
rates. State v. Clarke 2.0.0... ccc cece ccc ce eee eee cccceccas 566 


The state railway commission may fix rates only in the 
absence of specific legislation. State v. Clarke ............ 566 


The state railway commission has no power to increase the 
two-cent passenger rate fixed by ch. 92, Laws 1907. State 
vw. Clarke ...... Sseicihaave eakeene ataveuctguetts Maine tots aah acntb ave al acoe ovays 566 


A carrier need comply only with such requests of the ship- 
per as to where stock shall be unloaded and fed while in 
transit as are reasonable. Keat v. Chicago &d N. W. R. Co... 641 


Whether a particular request of a shipper as to unloading and 
feeding stock is reasonable is a question for the jury. Keat 
v. Chicago & N. W. R. COB fo boars eats bacesnale eee Medea ates’ iiwene oe. 641 


“Baggage” defined. Gibbons v. Chicago, B. € Q. R. Co..... 696 


What constitutes baggage for which the carrier is liable as 
insurer is a mixed question of law and fact. Gibbons v. 


Chicago, B. & Q. R. CO... ccc cc ccc cee cece eee een eneeeeaee -. 696 
A carrier is liable for loss of property caused by its own 
gross negligence. Gibbons v. Chicago, B. € Q. R. Co. ...... 696 


A carrier is not liable for loss of property, not properly 
baggage, caused by accident, act of third party, or ordinary 
negligence. Gibbons v. Chicago, B. d Q. R. Co. ............ 696 


Where articles of baggage have no market value, the value 
to the owner may be proved. Gibbons v. Chicago, B. € Q. 
Be C08 © Scien bos eis os nena tas BEA Seed tea ean ea Saks & ,.. 696 


The measure of damages for loss of a diamond is its market 
value, in absence of evidence that it has a peculiar value to 
the owner. Gibbons v. Chicago, B. é Q. R. Co. .........4.. 696 


When articles of baggage sued for have a definite market 
value, and no special value to the owner, it is error to in- 
struct that the measure of damages is what they were worth 
to the owner. Gibbons v. Chicago, B. d Q. R. Co. .......... 696 
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Carrilers—Concluded. 


21. Where the judgment in a joint action against carriers for 


injuries to animals exonerated the connecting carrier, and 
no appeal was taken therefrom, it was error to instruct, on 
appeal by the initial carrier from the judgment against it, 
that the jury might assess damages for injuries occurring 
on the line of the connecting carrier. Fuller v. Chicago & 
Neo Wi R00 s civseaieecs ime sted es ues leualadusraig atveie sae Pr ome 


22. It is not negligence per se for a street car passenger to 


23. 


24, 


25. 


have one foot on the steps, one hand holding onto the hand- 
rail, and one foot swinging in the air, preparatory to alight- 
ing at his destination. Jelinek v. Omaha & C. B. Street 
Bie COR  sisesacvers we Wea Esha, Dakvesg cesate ene elata eanayer stake Sree dad ee ltwesehavene nave 


In taking a position on the steps, preparatory to alighting, 
a street car passenger assumes the risks incident to the 
careful, ordinary and necessary operation of the car. Jelinek 
v. Omaha & C. B. Street BR. C0. ... cece ewe ewes Sieteié Sueelexese ds 


Where a street car passenger is injured by slipping from 
the steps while the car is in motion and before it reaches 
its usual stopping place, he must prove that the slipping 
was caused by negligent operation of the car, and that such 
negligence was the proximate cause of his injury. Jelinek 
v. Omaha & C. B. Street BR. C0. ... cece eee ee eee siedbaescrtets 


Provisions of a bill of lading requiring written notice of 
damage and fixing a time less than that fixed by statute for 
commencement of action will be deemed waived unless pleaded 
as defenses. Gilinsky v. Illinois C. BR. Co. wc. cece e ee saes 


Commerce. 


The fact that congress has declared when a package shall be 
deemed misbranded does not prevent a state from making 
other requirements not inconsistent with the act of congress. 
In re Arrigo ....cccsereee Pe OEE TE CIR Ser ere ste 


Conspiracy. See Evipencs, 11. 


1. Judgment for $23,000 damages held not excessive. Marsh- 


Burke Co. v. YOSt .... ccc eee eceee G:ieaia%e eiioste’ steoats Pialad ies Werete’s 


A conspiracy need not be established by direct evidence, but 
may be inferred from acts of persons pursuing the same 
object, though by different means. Marsh-Burke Co. v. 


VO BE. sib otek Scatere se eras eer gravere ele. w Ssbro 818/05 WAS cra were Bb.0 16 Miclesae wreimaters 


Evidence held not to show a conspiracy among defendants to 
injure plaintiff or his business. Deupree v. Thornton ..... ‘ 


727 


751 


751 


751 


858 


134 


623 


523 
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Conspiracy—Concluded. 


4. Where one codefendant makes libelous statements concerning 
plaintiff without the knowledge or consent of the others, 
evidence thereof is not competent against the others. Deu- 
Pree.-V.- DROTRON 25.55.08 shia eye eds ni ewen wed ee eee eee eee : 


Constitutional Law. See Eminent Domain, 1. JupemMeENT, 6. Mu- 
NICIPAL CorPORATIONS, 6, 10. Srarutss, 4, 5, 8. 


1. Sec. 3210, Rev. St. 1913, of the “valued policy act,” held 
valid. Dinneen v. American Ins. Co. ......ccc cece eee eces 


2. Ch. 165, Laws 1913, providing for county aid to agricultural 
societies, which does not contain the limitation as to the 
amount expressed in the title, violates sec. 11, art. III, 
Const. Smith v. Douglas County Agricultural Society...... 


3. Sec. 4439, Rev. St. 1918, providing a double shift for fire- 
men, held not special legislation in contravention of sec. 15, 
art. III, Const., though it places the fire chief and his as- 


sistant in a different class from other members of the de. 


partment. State v. City Council of City of Lincoln........ 


Continuance. 

Where a litigant is present when his case is set for trial, 
and he departs to another state without informing his at- 
torney where he may be found, he is not entitled to a con- 
tinuance as a matter of right. Dorshimer v. Herndon...... 


Contracts. 

1. Evidence held to show that defendant, in consideration of 
a certain transfer of merchandise and realty, was to pay a 
mortgage on plaintiff's homestead. Logan Valley Bank v. 
ORTISLENSEN: i555 se sisi new Oe aa alsin 8 He 6 Bae Re ee re ONES . 

2. Ambiguous language in a contract prepared by one of the 
parties thereto should be given such construction as such 
party supposed the other would give to it, or such construc- 
tion as the other party would be fairly justified in giving 
to it. Flory v. Supreme Tribe of Ben Hur .......cccceseee 

3. Decree setting aside conveyances on the ground of insanity 
held justified by the evidence. Simonsen v. House........ 


4. A contract procured by intentional concealment of material 
facts cannot be enforced by the guilty party. Linton »v. 
Sheldon .......... a sasWee Die, Sitersence itospil ead, UMS Na. Oy shen ncitaad &andUece-saes aes 

Corporations. See Bir~s anp Notes, 2, 3. FRAUDULENT CONVEY- 
ANCES. 


1. An agent of a domestic corporation held to be “a managing: 


agent,” on whom service of summons could be made. Brophy 
v. Fairmont Creamery C0. ... cc ccc cc cece eee ne eeae 
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Corporations—Concluded. 


2. Summons may be served on a nonresident corporation by 
service on its managing agent constructing a building in 
the county. King Lumber Co. v. Omaha Steel Construction 
COs > aise Sg eOS So eh BO ETS a esa bate nie celaten eae photeawes 542 


Counties and County Officers. See Action. APPEAL AND ERROR, 
44, 46. Execrions. HicHways, 9. 


1. Ch. 46, Laws 1905, and subsequent acts of the legislature, 
held to fix the term of county commissioners of Douglas 
county at four years. State v. McDonald ................4- 59 


2. A sheriff must report all fees not expressly excepted by 
statute. State v.°Miller ..... 0. ccc ccc ween Sei diaied pie wtenete 179 


3. The term of office of county commissioner in counties not 
under township organization is four years. State v. Mc- 


Farland .......e0005 Sele vere als wae raneee UREN SEEKS S 198, 854 
4. A county held not liable for negligence of its employees in 
its public institutions. Davie v. Douglas County .......... 479 


Courts. See Inprans, 38. INroxIcaTiInc Liquors, 10. JUDGMENT, 
1, 8, 9. Specrric PERForMANCE, 2, 3. WILLS, 4. 


1. A former decision will not be overruled, unless the court 
is convinced, not only that the decision was wrong, but that 
less injury will result from overruling than from following 
it. Torbitt v. Village of Bennett ............ eifevs- vea-eieieecatea” LOD 


2. An action for injuries to realty situated in another state 
cannot ordinarily be maintained in this state. Kroll v. Chi- 
COGO; BiB Qe Bs. COs idin sieve saosin, 0:a0r5is ols Bibles Bethe as 0% oa 8 +. 822, 324 


3. The legislature cannot limit or take from district courts 
their chancery jurisdiction conferred by sec. 9, art. VI of 
the Constitution. Lacey v. Zeigler ...... cece ec cee eee 380 


4. The county court has no jurisdiction of a suit to quiet 
title in the administrator, to declare a trust and define the 
trustee’s duties, to determine whether an outstanding life 
estate exists, and to recover possession for the trustee. 
Gotchall v. Gotchall ..... cc ccc ccc etc eect eee n cence 730 


6. Mandamus allowed to provide for holding court in Arthur 
county. State v. Grimes oo... cece eee cette neces 762 


Creditors’ Suit. 


L A valid judgment is requisite as a basis for a creditor’s 
suit to set aside a fraudulent transfer of real estate. Holmes 
w. Webster ....... Scan sale lecase eso a(eapsWewe/ielow Sasa haces srees-aiie « LOD 
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Creditors’ Suit—Concluded. 


2. Property conveyed by a debtor for future support may be 
subjected to a judgment, where there is no other means of 
enforcing payment, to the extent that the value of the prop- 
erty exceeds the amount of support furnished. Cherry Co. 


D.. THOU eo os oie nba avec = eas eve lob ipa rite Dade aa ene ete bislesecaile Se 6 626 
8. A dormant judgment cannot be made the basis for a creditor’s 
bill. Bank of Miller v. Moore .......... (dad eae tat aiae eng 849 


Criminal Law. See ASSAULT AND BatTTERY. FAaLse PRETENSES. 
Foop. HicHways, 2-7. Inprans, 1-3. 


1. Where a motion for new trial is overruled, a finding of fact 
sustained by competent evidence will not be disturbed un- 
less clearly wrong. Gerwick v. State, ...... cece cece ee eee 69 


2. A third verdict of guilty will not be set aside as against 
the weight of evidence, unless the evidence is clearly in- 
sufficient. Flege v. State ..... ccc cece cece eee tweet eee wees. 587 


3. A third conviction for the same offense will not be set aside 
for errors, unless it clearly appears that they deprived ac- 
cused of a fair trial and were the probable cause of his 
conviction. Flege v. State ..........00ee clu seie-anscetepa\ ene Vit vae oes 587 


4, Evidence held to sustain a conviction of manslaughter. 
Fle O. States ce oe viet ies. ba Sede be ata eee nod ba sea me 587 


5. Refusal of proper instructions fully covered by those given 
held not reversible error. Flege v. State .........ce cee eeee 587 


6. A conviction will not be reversed for errors in the admis- 
sion or exclusion of evidence, unless it appears from the 
record that accused was probably prejudiced thereby. Car- 
COTO, State: Koshi oh Ls isle 68s 0188 ale ae hee Se TN Oe wees 142 


7. Instruction defining “reasonable doubt” sustained. Oarter 
Dis BUA sicrewdiocs alee eee ae aaa A abe Relea een hee See wes he 742 


8. An instruction to acquit unless satisfied beyond a reason- 
able doubt that defendant was present when the crime was 
committed, approved. Carter v. State ................ wees ThE 


9. Where the state concedes after trial that facts exist which 
could not have been known at the trial, and which, if un- 
explained, render it improbable that accused is guilty, a new 
trial will be awarded. Franco v. State ..... are oha er si.e ada wha, akan 746 


Damages. See BastTarpy, 3. Carrizrs, 4, 19-21. Conspiracy, 1. 
EmMINENt Domain. LANDLORD AND TENANT, 2. Monopo- 
Lies, 2. PARENT AND CHILD, 2. Rattroaps, 1, 2. TELE 
GRAPHS AND TELEPHONES. VENDOR AND PURCHASER, 2. 
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Damages—Concluded. - 


1. Where, in an action for damage to personalty, there is 
evidence that the damage was caused py defendant’s negli- 
gence, evidence of the value of the property before and 
after the injury held admissible to prove the measure of 
damages. Reed v. Chicago, B. € Q. R. Co. ...... dene Wik save SAE 19 


2. The trial court may order an expert examination of the per- 
son of the party injured, where circumstances make it nec- 
essary and no substantial harm can result. State v. Troup.. 333 

3. An examination of the person will not be ordered unless it 
clearly appears that a condition exists that can be definitely 
determined only by such examination. State v. Troup .... 333 


4. The amounts provided for in the employers’ liability act 
(Laws 1913, ch. 198) as compensation for damages cannot 
be taken as a standard of comparison in an action for 
injuries suffered before its enactment. Russo v. Omaha & C. 
B. Street R. Co. ........... gi aia! arbvarer@lS:e wiWradiva dhatele cveics ts ware'e 406 


5. In an action for breach of contract, the vendor may recover 
of the vendee damages fairly within the contemplation of 
the parties at the time they made their contract. Roper 
UV. MilDOUTN 0. cece ccc c eee e ene ath ats eras ausiete'e Joie slauiie ee Queishersie 466 


6. On revivor of an action for personal injuries, held that the 
administrator is entitled to recover all damages that plain- 
tiff could have recovered if he had survived, including 
injuries to or loss of his earning power. Murray v. Omaha 
Transfer CO, wc. cceece cece cece Sid ase dere veleiery, asves'siend Aterd Slots wae 482 


7. Instruction not to allow damages where there was no evi- 
dence to sustain them held proper. Sinclair v. Dunning.... 115 


8. Judgment for $7,500 for injury to an arm and shoulder held 
excessive. Shimick v. Cudahy Packing Co. .......... wee 442 


9. A verdict of $15,000 for death held excessive. Sorensen v. 
Selden-Breck Construction Co. ......ccceeeeees Biscalee wiccent ee 689 
Deeds. See Eviwence, 1. Homesteap, 2. 


1. A covenant of general warranty made by the holder of a 
final receiver’s receipt is broken where the government can- 
cels the receipt, at which time a right of action accrues. 
Albright v. ScRwadland 2.0... ccc ccc e cece cece eee enc tenes 190 


2. Title to land held to revert to grantor for failure of grantee 
to rebuild an elevator in accordance with a condition in 
the deed. Nye-Schneider-Fowler Grain Co. v. Hopkins...... 512 
Divorce. 


In-passing on the compensation of attorneys in a divorce suit, 
the supreme court will exercise its own discretion in con- 
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Divorce—Concluded. 


nection with estimates placed by experts upon the value of 
the services. Bolton v. Bolton ........ eieSiar bo Sis hiera Sid eee we. 625 


Dower. See Witts, 2, 3. 


Drains. See Eminent Domain, 4-6. 


1. Record of the meeting of the board of directors of a drain- 
age district held to show that the board made an apportion- 
ment of benefits and published the same. Baker v. Morrill 
Drainage District 2.0... ccc cece eens ee er a Wace Bes os 791 


2. By appealing from the apportionment of benefits made by 
directors of a drainage district, landowners waive any right 
to insist that no apportionment of benefits has been made. 
Baker v. Morrill Drainage District ...... ccc cee eee eee enone 791 


3. Evidence held to sustain the court’s findings sustaining 
the action of the directors of a drainage district in appor- 
tioning benefits. Baker v. Morrill Drainage District........ 791 


4, In a suit to enjoin the directors of a drainage district from 
issuing or selling securities, held, that plaintiff’s rights 
were barred by laches; rights of third persons having inter- 

‘ vened. Baker v. LOGan........cccveevaee Saivias tone ie seek OD 


Easements. 


1. An easement in a city street could be acquired by adverse 
possession for ten years, prior to the enactment of ch. 79, 
Laws 1899. Torbitt v.-Village of Bennett .............06. 129 


2. A purchaser of land burdened with an open and visible ease- 
ment is ordinarily chargeable with notice thereof. Moll 
Vv. HAQerDaumer .....cerccccencces adie eee nie aeewotak warts wees. 555 


38. Temporary deviations from a well-defined track do not 
necessarily affect an easement by adverse user. Moll v. 
HagerDaumer 2... cccceccccccreceene tov astunr suas ae avereieporawrete's .. 555 


4. The construction of a gate at the entrance to a private way 
held not inconsistent with an easement. Moll v. Hager: 
OGUNET — Bosca eae Dice niles, oo ereeeS op piavecaeie e8ete Bred s¥eree- (ODS 


5. Where a landowner has openly, notoriously and continuously 
used a private way for more than ten years, he will be pre- 
sumed to have done so under a claim of right. Moll vw. 
Hagerbaumer ...... PO Ree eT eae we Late ars bio ee eel 555 


Elections. See Manpamus, 3. MunicipaL Corporations, 5, 6. 


1. Failure to give the statutory notice of election of county 
commissioner will invalidate such election, where it appears 
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Blections—Concluded. 


that such failure prevented the electors generally from 
voting for commissioner. State v. McFarland ............ 


Sec. 17, ch. 149, Laws 1913, held a legislative construction 
of former conflicting statutes, and to establish that subse- 
quent to ch. 46, Laws 1905, and the amendment of sec. 13, 
art. XVI of the Constitution, no valid election of commis- 
sioners could be held in the odd-numbered years in coun- 
ties having three commissioners. De Larm v. Van Camp.... 


Eminent Domain. 


1. 


10. 


Sec. 3488, Rev. St. 1918, requiring maintenance of bridges 
across irrigation ditches, held not void as authorizing the 
taking of property of the irrigation company without com- 
pensation. State v. Farmers Irrigation District .......... 


Instructions as to interest on award of damages sustained. 
Grimm v, Elkhorn Valley Drainage District .......-...54+ 


Instructions as to award of damages sustained. Grimm v. 
Elkhorn Valley Drainage District ........... Sit esorece Eee 


An award of damages in proceedings to condemn land for a 
drainage ditch will not be disturbed unless clearly wrong. 
Grimm v. Elkhorn Valley Drainage District .............0.. 


Condemnation of lands for drainage purposes held to be for 
a public use. Grimm v. Elkhorn Valley Drainage Disirict.... 


Evidence held to sustain verdict awarding damages for 
land condemned for a drainage ditch. Grimm v. Elkhorn 
Valley Drainage District ...... cc ccc cece cee eee e etn ctteees 


Refusal of an instruction that a condemnee should use all 
reasonable effort to make the injury as small as possible 
held not error. Grimm v. Elkhorn Valley Drainage Dis- 
13 16 eT ES IPED SERS a TEP TOR EEE RE POINT etn ERR eRe Rea 


An instruction to the jury directing them to view the prem- 
ises without discussion held to comply with sec. 7847, Rev. 
St. 1913. Drollinger v. Hastings & N. W. R. Co. ........46 


In condemnation proceedings, it is proper to permit the jury 
to view the premises, and to take into account their obser- 
vations in reaching their verdict. Drollinger v. Hastings 
&€ N.W.R. Co....... er ee aieiaroe acess aacelaies edb an ihens ee 


Where an appeal from an award in condemnation proceed- 
ings is tried on the transcript from the county court, mat- 
ters which the appraisers could not have properly considered 
are not admissible in evidence. Clarke v. Nemaha Valley 
Drainage District 2... cc ccc eee ee eens Sididta Pp exa sleek ei 


854 


857 


239 


260 


260 


260 


520 


520 


549 


98 Nzs.] INDEX. 


Eminent Domain—Concluded. 


11, 


12. 


18. 


14. 


15. 


Esto 


The state can authorize such corporations as it sees fit 
to exercise the right of eminent domain in the public inter- 
est. Rogers v. COSgrave .......c cece eeeees iis eouhdve eis abun ote 


The fact that a corporation derives its charter from another 
state held not to prevent it from complying with the Ne- 
braska statutes so as to become a domestic corporation with 
right of eminent domain. Rogers v. Cosgrave ..... Pere ‘i 


Evidence held to show that the parties could not agree, and 
to authorize the ascertainment of damages by condemna- 
tion. Rogers V. COSYTAVE 2... ccc cece cece ere cee ec ncecncons 


Where one of two owners in common of land fails to agree to 
sell same, it is unnecessary to negotiate with the other as 
& prerequisite to the ascertainment of damages by condem- 
nation. Rogers v. Cosgrove ......... ee rast ja ecetal Wi oxatbiations: 


Where a portion of a farm has been overflowed by the con- 
struction of a dam under a right from the state, special 
benefits, such as ice privileges, may be set off against inci- 
dental damages to the residue of the tract. Trabert v. 
BOY CS ie iOS Sah eee CAEN Sie Be EN AE eB OE A te 


ppel. See InsuBANCE, 12. 


An owner who conveyed realty, and transferred machinery 
thereon by a separate bill of sale, taking back a mortgage 
describing the realty, held estopped to claim the machinery 
as part of the mortgaged realty, as against a purchaser 
from the mortgagor. Bell v. Looker ..............2005 oe 


Evidence. See BANKS AND BANKING, 5. BASTARDY, 2, BILLS AND 


Notes, 3-5, 7, 13. Carriers, 1, 4, 7, 18, 19, 22, 24. Conspm- 
AcY. CRIMINAL LAW. Damaces, 2, 3. EMINENT DoMAIN, 10. 
FALSE PRETENSES, 2. INTOXICATING Liquors, 2,11. MASTER 
AND SERVANT, 1-3, 14. NEGLIGENCE, 3. PARTNERSHIP, 7, 8. 
Sates, 8. TELEGRAPHS AND°* TELEPHONES, 2. WITNESSES. 


1. Parol evidence is admissible to show the true consideration 


for a deed, though the deed recites a consideration. Logan 
Valley Bank v. Christensen ...... ccc cece ccc e eee veneers 


Where it is claimed that an oral contract reduced to writ- 
ing was signed by defendant without knowledge of its con- 
tents, evidence of the prior oral contract is admissible to 
show the consideration for the writing and the probability 
that defendant knew its contents. Pierce v. Domon........ 


Where an insurance receipt fails to state on which of two 
applications the payment is made, parol evidence is admis- 
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Evidence—Concluded. 


10. 


11. 


12. 


13. 


14. 


sible to determine the question. Rankin v. Northern As- 
SUPANCE: COs seas ie ae Sioa Badly 8 Sie Le SRTA Ns ee a ATA S eda es 


. Parol evidence is admissible to show that a written con- 


tract among partners was a mere sham. Coffman v. Malone.. 


. When plaintiff has complied with sec. 7960, Rev. St. 1913, 


and defendant refuses to produce the instrument called 
for, the court should direct the jury to presume it to be 
such as plaintiff’s affidavit alleges it to be, and this rule 
applies to indorsements thereon. Rankin v. Northern As- 
SUTANCE.2CO¥. sors. e:§5 o0% jain ovkie Bias vle wos ais aro aval ep sal es vse aie siege eie ies 


The recital in a contract of the date of its execution is 
prima facie evidence that it was executed at that time. 
Bullock v. Power-Heafey Coal Oo. .........een cues astesales 


. An objection to a question calling for the opinion of an 


expert on the ultimate fact to be determined should be 
sustained. Neal v. Missouri P. R. Co. ......... Sate se wrgeenie 


The owner of property destroyed by fire may testify to its 
value. Neal v. Missouri P. BR. CO. oo. ccc ccc cece eee ewes 


. The owner’s testimony as to the value of personalty held ad- 


missible. Gibbons v. Chicago, B. & Q. R. Co. ...... weetemed 


Testimony of a member of a partnership as to the market 
value of cattle held not conclusive against the partnership. 
Meyers & Coz v. Western Union Telegraph Co. ............ 


Where an unlawful conspiracy is established, everything 
said, written or done by any of the conspirators in further- 
ance of the common purpose may be proved against each and 
all of them. Mafsh-Burke Co. v. Yost ............ Lataied ees 


Courts will take judicial notice of the different class of ser- 
vice rendered by the fire chief and his assistant from that 
rendered by other officers of the department. Siate v. City 
Council of City of Lincoln ........... henna acorickan scoters Deacateneres 


Plaintiff's uncontradicted testimony as to facts equally within 
the knowledge of defendant’s agents held to establish such 
facts. Gibbons v. Chicago, B. &d Q. BR. Co. ..... ccc cece e een 


Defendant has the burden of proving an affirmative defense. 
Omaha Nat. Bank v. Graham ...... Seals Sie ins Soe aye sone e lee aigiers 


Execution. 


1. 


Where a judgment creditor had an execution levied on land 
on which he had foreclosed, held that he was entitled to have 
the surplus, after payment of the execution, applied on the 
foreclosure decree. Storz Brewing Co. v. Hansen .......... 


172 


819 


172 


221 


460 


460 


696 


471 


523 


634 


696 


844 


282 


98 Nes. ] INDEX. 


Execution—Concluded. 


2. Secs. 8117, 8118, Rev. St. 1913, apply to proceedings in 
garnishment after judgment and return of an execution 
nulla bona, while secs. 8100, 8101 do not apply. Mercer v. 
ATMStTTONG: ons eves .esldS Dicie aes Hashes tea teas Sen dshe 


Executors and Administrators. See Damacss, 6. WILLS. 


1. Evidence held to sustain defense of payment of claims. Loeb 
M. Estate Of Huston ..cccccccccenccvcssvccsevsveterescsesess 


2. Evidence held to sustain the findings as to the amount of 
money advanced by defendant to his father and as to the 
rental value of land occupied by defendant, Tillson v. Hol- 
TOWOAY ce ccc ecvaverecenee edge Oia ie Cie Cavenaie wie ese 35 ese BS Salivesedi ee 


3. Where a son advanced money to his father and occupied his 
father’s land, agreeing that they would sometime adjust the 
matter, allowing for interest and use of the land, held, that a 
decree adjusting the accounts should not allow compound 
interest on the rentals. Tillson v. Holloway ............. 


4. Though notice of final settlement has been given, orders 
adjusting items of the account are not final, if the ad- 
ministrator is not discharged, and a further report is neces- 
sary. In re Estate of Wilson ....cccsccccecvccncccccvvves 


False Pretenses. 


1. An indictment for obtaining money by false pretenses is 
pot fatally defective because ownership of the money is not 
alleged in direct terms, where that fact is shown by the 
indictment as a whole. McClintock v. State ...........--06- 


2. Under an indictment charging that accused obtained money 
by falsely pretending that he owned specific property, the 
state must prove that he did not then own the property. 
McClintock v. State ....... Sib Stave leche eaters steelers a Sienenere-wieioie soe 


Food. See Commerce. Statutes, 14. 


The provision of the “Pure Food Law” that certain food 
products sold in package form shall be deemed “misbranded” 
if the package contains any gifts, premiums, or prizes, held 
a valid exercise of the police power. In re Arrigo........ 


Fraud. 
Evidence held not to show fraud in an exchange of proper- 
ties. Sinclair v. Dunning ..:..... SabieNonave Sie iguibeachig eb elane wae 
Fraudulent Conveyances. See GARNISHMENT, 3. 


1. Under sec. 2643, Rev. St. 1918, transfers made to evade the 
Gibson act (Laws 1907, ch. 82), restricting the leasing of 
buildings for saloon purposes, are void. Hnos v. Hanff.... 
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Fraudulent Conveyances—Concluded. 


2. 


A transfer of property of a corporation, controlled by the 
husband, to a new corporation, controlled by the wife, held 
a transfer from husband to wife, within sec. 2643, Rev. St. 
1913. Enos v. Hanff Se 


A transfer of property from one corporation to another to 
enable the first corporation to continue leasing buildings for 
saloons is illegal, and, if the purpose is known by the stock- 
holders of the new corporation, such corporation may be dis- 
solved by quo warranto. Enos v. Hanff .........cccceeees Ses 


Garnishment. See ExXEcUTION, 2. 


1 


Funds of a debtor in the hands of another subject to demand 
are not exempt from garnishment for want of such demand by 
the debtor. Legan v. Smith ............. ee eee 


A general denial is a sufficient answer in a suit brought 
under sec. 8385, Rev. St. 1913, for an alleged unsatis- 
factory answer in garnishment. Meroosts v. Catalano ...... 


A purchaser of goods in violation of the Bulk Sales Law 
holds as trustee for the seller’s creditors, and his lia- 
bility may be enforced by garnishment, though he has paid 
for and has resold the goods. Interstate Rubber Co. v. 
EQufman crsccvcessccensccccsccace SSUES die \ocelave syeneleteler oye are 


Highways. 


1. 


A road used by the public for more than 10 years held a 
public road, though not laid out in compliance with statu- 
tory requirements. Maticka v. Jensen ....... ccc cee cece 


A public highway may be established by dedication and use, 
or by adverse user for ten years. Barden v. State.......... 


In a prosecution for obstructing a highway, the state must 
prove that the obstruction was within the highway. Barden 
v. State ......... aieia Sie aus ddeaanare ahaceie, a draseibielel eae tesa enue tue 


. Where the county commissioners establish a public highway, 


one wilfully obstructing same may be prosecuted for nui- 
sance. Barden v. State oo. cc cecccce cece ec ccne ence scecees 


The location of public roads indefinitely located will not be 
determined by criminal proceedings. Barden v. State 


In a prosecution for obstructing a highway, the location and 
boundaries of the highway must be proved beyond a rea- 
sonable doubt. Barden v. State ....... ccc ccc cece cece eee 


In a prosecution for obstructing a highway, evidence held 
not to show its boundaries with sufficient definiteness to 
sustain a conviction. Barden v. State .............5008. < 
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Highways—Concluded. 


8. 


10. 


Where a landowner fences a traveled way which the pub- 
lic uses for nearly ten years, dedication may be inferred. 
Robison Vv. G€DQUET 2... cece ee eee Siacseare 


Counties are jointly and severally liable for failure to keep 
in a reasonably safe condition a county line road estab- 
lished in part by each county. Ewh v. Otoe County........ 


A stream of running water flowing between well-defined 
banks across a public road, and of sufficient width and 
depth to require a bridge, is a “stream,” within sec. 3060, 
Rev. St. 1913. State v. Hickhoff ........ jit bParesangatd Goes shStorets 


Homestead. 


1, 


Evidence held to sustain the burden cast on the defendants 
to show abandonment of the homestead. Whitford v. Kin 
Ob i ivere''e oie. wieie, arse lone 8 cue byes Tiaieleacbgs aaa araisie’s Siw ie ceeieesa-stavars rer 
Evidence held to show that a conveyance of the homestead 
was void because of the wife’s incompetency. Hohenshell v. 
Hohenshell ........ iss ace eiayat oem as eal ia eh wtaretetavauiasele anaaas'erey eedatoud ee 


Husband and Wife. See FRAUDULENT CONVEYANCES, 2. 


1, 
2. 


A wife may sue for separate maintenance. Keup v. Keup.. 


A warranty deed made prior to 1877, by a husband direct 
to his wife, conveyed to her all his estate in the premises. 
CUTTICT 9. TSK. e506 F866 RAR ARN OR TEES CS Ee S silent e's 


Indians. 


1, 


Under 24 U. S. St. at Large, ch. 119, held that certain allottee 
Indians residing in Nebraska are citizens thereof. Kitto v. 
SEO ociais ere ice Fidasea Ns See R Ow eeTE AAEM Ways eM AA 


Offenses committed by Indians, and not expressly reserved 
by 23 U. S. St. at Large, ch. 341, held within the jurisdic- 
tion of the state courts, as provided by 12 U.S. St. at Large, 
ch. 119, and 24 U. S. St. at Large, ch. 119. Kitto v. State.. 


The crime of assault by an allottee Indian on another 
Indian in Nebraska within an Indian reservation, not being 
one reserved by act of congress to the jurisdiction of 
federal courts, is within the jurisdiction of the state courts. 
Hitto: U! Stale 2 ciclo eed Pes a icla nics nee Ba ed a eae eae Fe owas 


36 U. S. St. at Large, p. 856, sec. 2, authorizing an Omaha 
Indian allottee under 22 U. S. St. at Large, p. 342, sec. 6, 
to devise his interest in the land, is not inconsistent with 
the prior act. Moore v. Busse ...........0005 bi viene abate 
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Indians—Concluded. 


5. The provision of 36 U. S. St. at Large, p. 856, sec. 2, requir- 
ing approval of the will of an Omaha Indian allottee, does 
not require that such approval be contemporaneous with 
the making of the will, or before testator’s death. Moore 
D)  BUSS8C. ook ae eden cA oath if. lesa’ ae. Stee auataviva Sisie: Dua ievdnase leis Pe snarces 813 


6. Where a will devising land allotted to an Omaha Indian 
and probate thereof are regular, the interest of the testa- 
tor passes to the devisee on approval of the will by the 
proper officials. Moore v. Busse .........0000. SeaGiticseauie! OLS 


Indictment and Information. See Fatsm PRETENSES. 


Injunction. See Taxation, 2. 


Injunction will not lie to prevent the enforcement of an 
alleged void statute, where it is not affirmatively shown 
that plaintiff has not. an adequate remedy at law, in a 
prosecution thereunder. Western Reference & Bond Ass’n v. 
MOrenead ... cc cc ceccvccsccreces iene ase as eee ei alesstaiereite Siprecgiie 717 


Insurance. See CoNSTITUTIONAL Law, 1. 


1. After a partial loss rendering the building untenantable, the 
insured is not guilty of a breach of the vacancy clause of 
the policy because he permits the property to remain un- 
occupied with the knowledge of the insurer. Schmidt v. 
Williiamsburgh City Fire Ins. Go. ......... 50s eiaveriarga-arave aioe 61 


2. It is not within the contemplation of the parties that an 
insured building shall be occupied by a tenant when, as a 
result of fire, it becomes unfit for occupancy. Schmidt v. 
Williamsburgh City Fire Ins. Co. ......00ee SO Or ee 61 


3. Where insured property is totally destroyed as the result of 
three fires, the measure of recovery for the final loss is the 
face of the policy. Schmidt v. Williamsburgh City Fire 
TNS OO, Sco sie sive Cease enh! one epian geal SS NG Sote ies Show Tee ORS ARs Owe A Maatae 61 


4. Evidence, in an action on a fire insurance policy, held to 
show that notice of loss was given shortly after the fire. 
Schmidt v. Williamsburgh City Fire Ins. Co. ......-..00055 61 


5. Under sec. 3210, Rev. St. 1918, held, that a condition in a 
policy providing for payment of less than the face of the 
policy where the insured building is so injured as to re- 
quire its demolition or removal is void. Dinneen v. Ameri- 
can Ins. Go, ...... sioueteta sets A sere bati'y Celeb Grietae ana ees wed aae. “IT 

6. When writing insurance on a building within city fire limits, 


the insurer is bound by the laws and ordinances of the city. 
Dinneen v. American Ins. Co. .........- aca Wasei sug obreenec wee g <9F 
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Insurance—Continued. 
7. Under sec. 3210, Rev. St. 1918, where an insured building is 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


17. 


18. 


so injured by fire as to require that it be demolished or 
removed, the insured can recover as for a total loss. Dinneen 
vw. American Ins. CO. ......e eee Sid ta Sate voila ae Sraseneieceuahoce ere 


Contracts of a local agent are binding on the insurance com- 
pany, if within his apparent authority and entered into in 
good faith by the insured. Rankin v. Northern Assurance 
COs. dies Seecensihe Shia SEG Se SR eee ae eB ak een See 


Payment of premium to a local agent held binding on the 
company. Rankin v. Northern Assurance Co. .....cesveecees 


A contract of insurance may be in writing or may be verbal, 
or partly in writing and partly verbal. Rankin v. Northern 
ASSUTANCE CO. oo ceccc crc cecvcceenenee iat ora ere ea dee. ataie a dneee 


Where an agent knowingly inserted in an application a false 
age of the insured, stating that it was immaterial, held that 
it did not invalidate the policy. Wésenstine v. Interstate 
Business Men’s Accident ASS’N 1... ccc cc cc ee nn cece Rovio 


Company held estopped to declare a policy void for a false 
statement written in the application by its agent. Wisen- 
stine v. Interstate Business Men’s Accident Ass’n .......... 


Where an agent, by a false statement that the policy was 
void, procured a settlement of a $5,000 policy for $425, held 
that, upon a return of the $425, the settlement should be set 
aside. Wisenstine v. Interstate Business Men’s Accident 
BSS RY rere e8F ote Bnew eel aals ee gS ais Shs is Odi sUebsheiiw. 3 deve eet 


The amount of extended insurance, where insured dies during 
default after making a loan on his policy, should be com- 
puted according to the contract. Rustin v. Hina Life Ins. 
Ow. i058 Retstsnereiere aie eo tereie qinedh severe ate Seveardra: Buevers ste eG eceannucnie eee 


Money loaned insured under a policy loan contract held to 
constitute “an indebtedness to the company against the 
policy,” as such phrase was used in the contract. Rustin 
v, Abtna Life Ins. Co. ...... BiaGed ahd giwla-eve. 6 eyeoeed Sue auSrere gl deep idee 


Where a loan made to insured had not been paid at the time 
of default, held that the beneficiary was entitled only to 
temporary insurance, as provided in the policy. Rustin v. 
Agtna Life Ins: C0. sciences ees ves bev ee ade wes sé 
Whether notice of assessment was properly mailed to insured 
held a question for the jury. O’Donnell v. Ridgley Protective 
ASSN .....006- rs tals steed dystoi as twioset ava ais bier wie Bhalele Meta Cees REE 
Payment of an assessment to a local agent held a payment to 
the company. O’Donnell v. Ridgley Protective Ass’n ........ 
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Tnsrrance—Concluded. 


19. 


20. 


21. 


22. 


23. 


24. 


26. 


26. 


27. 


An instruction making the receipt of notice of assessment, 
instead of mailing thereof, the test of due service, if erro- 
neous, held without prejudice, where the jury found that no 
notice was mailed, O’Donnell v. Ridgley Protective Ass’n.. 


Evidence in an action on a fire policy held to sustain verdict 
for plaintiff. Larson v. Central Nat. Fire Ins. Co. ........ 


497 


845 


Evidence held to show that proofs of loss were furnished. . 


Larson v. Central Nat. Fire Ins. Co. ..... teachin Slee Soules Stiace 


Ch. 234, Laws 1913, providing for attorney’s fees in an action 
on a school district contractor’s bond, held not applicable 
to contracts entered into before that act took effect. Nye- 
Schneider-Fowler Co. v. Bridges, Hoye & Co. ....-+..eeeeee 


Where fraud of mortgagor in procuring insurance is estab- 
lished, and the insurer has paid the amount of the mortgage 
to the mortgagee, it may be subrogated to the mortgagee’s 
rights, but not otherwise. Mina Life Ins. Co. v. National 
Union Fire Ins. Co. ........ Ba eteened ad Rave sees e walpcle ere are 


Where insured recovers on a policy, he is entitled to an 
attorney’s fee. tna Life Ins. Co. v. National Union Fire 
ENS OO. Bie nie 6isi'5 18's aractnw 6a 068, Bis ea 8 nce: pate ala awa 8 Se Rare eee Oe 


Mortgagee held not entitled to an attorney’s fee. tna Life 
Ins. Go, v. National Union Fire Ins. Co. .. cece cee eee Salle 


A surety company held to be within sec. 3137, Rev. St. 1913, 
relating to insurance companies, and liable, under sec. 3212, 
for attorney’s fees in actions on its contracts. Nye-Schneider- 
Fowler Co. v. Bridges, Hoye & C0. ... ccc ccc cece c ec ev ences 


Ch, 234, Rev. St. 1913, providing for attorney’s fees to be 
taxed as costs in judgment against insurance companies, 
held to relate to the remedy, and to apply to contracts entered 
into before as well as after the enactment of the statute. 
Nye-Schneider-Fowler Co. v. Bridges, Hoye & Co. ...... S200 


Interest. See EXxEcuToRS AND ADMINISTRATORS, 3. 


Intoxicating Liquors. See FRAUDULENT CONVEYANCES. STATUTES, 


1. 


6, 7. 
The location of a saloon licensed by a city council rests in its 
discretion. Enos v. Hanff .......... wielend-areldials eeiesennate a asearale: ‘ 


The burden is on remonstrants to prove their allegations 
that the surety company executing the bond tendered was not 
licensed to do business in the state, and had no power to 
become such surety. Enos v. Hanff ...... ccc ecsceeees arate 
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Intoxicating Liquors—Concluded. 


3. Evidence held to show that applicant for liquor license was 
a man of respectable character and standing. Hnos v. 
TE GIF sb al a Bao De Ste Sie Sis Diese cee Rec ese aie Sas OT er aw Nw, Bie ale wpe SRC 245 


4. An order of the licensing board granting a license is not 
an ordinance, within secs. 5227, 5237, Rev. St. 1913. nos 
v. Hanff .....eeeuee sieia lava exgiu setulae latices Siaseree naive ale ok bie eels ato SO 


5. An ordinance regulating licensing of sale of liquors must 
be enacted before a license can be granted. Enos v. Hanff.. 245 


6. The licensing board cannot refuse a license because of doubts 
in regard to the good faith of the title of the apparent 
owner of the property where the saloon is to be conducted. 
Enos VV. HONff oc cc cece veer ee weenie Soe anerieteaceterer eee e latsoe-energrats 245 


7. Where a liquor license was issued and the license fee paid, 
and on appeal the license was revoked, held that the ap- 
plicant could recover a proportionate part of the fee for 
the periods before its issuance and after its revocation. 
Shue v. School District co.cc ccc cece cee e cee c cece cess cccee 456 


8. The provisions of secs. 6491-6493, Rev. St. 1913, apply in an 
action to recover pro tanto money paid as an occupation 
tax for selling liquor at retail. Shue v. Village of Silver 
OTC le: x vee iiestce seer e Niece O04 C eRe eo oe Mowe eee gts Cen DOL 


9. The issuance of liquor licenses rests in the discretion of the 
excise boards. Minneapolis Brewing Co. v. Flynn ........ 735 


10. The courts’ power to review decisions of excise boards ex- 
tends to determining whether the jurisdictional facts exist, 
and whether in refusing licenses they have abused their dis- 
cretion. Minneapolis Brewing Co. v. Flynn ....cceceeceeeee 735 


11. It will be presumed that an excise board has exercised a 
legal discretion in determining the number of liquor licenses 
to be issued, and in refusing to grant a license in excess of 
that number. Minneapolis Brewing Co. v. Flynn ......... « 135 


Judges, 


An objection that a county judge who held the preliminary 
examination was disqualified by failure to give bond, held 
properly overruled, where made for the first time by plea 
in abatement in the district court. Barden v. State ....... - 180 


Judgment. See Courts, 1. 
1. Where the courts of the state of testator’s domicile have 
disregarded an antenuptial agreement and assigned dower to 
the widow, the courts of Nebraska will disregard such agree- 
ment. Mettler v. Warner .........00- Selatan: Uowtalelecete We wowe'e-ar8 111 
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Judgment—Concluded. 


2. The reduction of a judgment rendered on a forfeited recog- 
nizance will not be disturbed where an abuse of discretion 
is not clearly shown. State v. Mullally ..............-.2.+ 162 


3. A petition to vacate a judgment for fraud held sufficient, 
where a meritorious defense to a substantial part of the 
judgment was alleged. Wunrath v. Peoples Furniture & 
Carpet: 00; isis cieeie see settled ue eee Meaeie o atin Oa eee . 342 


4. A vacation of a judgment for perjury or fraud will not be dis- 
turbed, in the absence of a clear abuse of discretion. Wunrath 
v. Peoples Furniture & Carpet C0. ....... cece ccc c eee eeee 342 


5. Evidence held to show no abuse of discretion in the vacation 
of a judgment for fraud. Wunrath v. Peoples Furniture & 
COP pet. COs 88 0 eek Re AO. eS PRGA Reade iee Laas . 342 


6. The time between the passage of ch. 154, Laws 1909, and the 
date when it took effect will be considered in determining 
whether reasonable time was given thereby to judgment cred- 
itors in which to assert their rights. Atkinson v. Uttley.... 722 


7 Ch. 154, Laws 1909, relating to revivor of dormant judgments, 
applies to judgments rendered before as well as after its pas- 
sage. Atkinson v. Uttley ........eeees Meewas See f 


8. The forum for the revival of a dormant judgment is the court 
of original jurisdiction, and revival in a court to which the 
judgment has been transcribed is void. Bank of Miller v, 


MOOT 6 22555 Sse ae ek sk ak Wek dads ete ideas ee he ho whos 843 
9. A judgment of the federal court can be revived only in the 
court where rendered. Holmes v. Webster .............0405 105 


Jury. See EMINENT Domain, 8, 9. 
1. It is improper for jurors, after submission of the case, to 
leave the officer in charge thereof, and go to a saloon and 
drink liquors. Reed v. Chicago, B. d Q. R. Co. ............ 19 


2. Misconduct of jurors in going to a saloon and drinking, after 
submission of the case, held not to require a reversal. Reed 
v. Chicago, B. & Q. BR. GO. occ ccc ete ete e eee ncees 19 


3. Refusal of request for a jury trial on the issue of fraud in 
procuring insurance held error. Aina Life Ins. Co. v. Na- 
tional Union Fire Ins. Co. ........ Seb B a igtnva ate oleh tie Gace ea whew 446 


Justice of the Peace. 


1. The filing of an affidavit for a change of venue for bias of 
the justice will not deprive him of jurisdiction, where there 
is no other justice in the county to whom the case can be 
transferred. Huff v. Arnett 0... ccc ccc cece ce tee ee eee 420 
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Justice of the Peace—Concluded. 


2. The 10 days for filing an appeal bond does not begin to run 
until judgment is entered on the justice’s docket. Bishop v. 
Lincoln Baseball Club 2... ccc cc cece eee ence eee eee 558 


Landlord and Tenant. See FRAUDULENT CONVEYANCES. STATUTES, 6. 


1. A tenant held liable for loss of the leased premises by fire 
caused by his negligence. Brophy v. Fairmont Creamery 
COS 5 ee Boe Bad al Sag AA wld S a Bee ow eden ae OR aisles ER ee G RES 307 


2. Where a lessee’s rights are molested by the lessor, he may 
recover such damages as are the natural and direct conse : 
quence of the breach. Schneider v. Reeves ............. eee 629 


8. The rule of caveat emptor applies to leases of real estate, 
and, in the absence of warranty, deceit, or fraud, the lessee 
cannot recover for personal injuries received through latent 
defects in the premises, of which the lessor had no knowl- 
edge and which were as patent to the lessee as to the lessor. 
Davis v. Manning ..... 0. ccc cc cee eee eee e eee eenes . 0T 


Libel. See Consprracy, 8, 4. LimrratTion or Actions, 5. 


A truth published with good motives and for justifiable ends 
is not libelous. Deupree v. Thornton ........ See ie Fe wees 804 


Limitation of Actions. See ADVERSE PossEsSION. Dreps, 1. Drains, 4. 

1. No action can be maintained on a dormant domestic judg- 

ment, unless commenced within five years after its ren- 
dition. Holmes v. Webster ...... cc ccc cc cee ee eee eee 105 


2. An action to enforce the lien of a specific money bequest 
upon realty in the hands of the residuary legatee is not 
parred until ten years from the time payment becomes due. 
Klug v. Seegavarth 2.0... .. ccc ccc cet eee cette eee enes 272 


8. Limitations do not run in favor of a foreign corporation 
while service of summons cannot be had upon it in the state. 
Ball Engine Co. v. Bennett Co. 1... cece cece eee een e none 290 


4. A person seeking to avail himself of the statute of limitations 
of a foreign state must plead and prove the statute. Ball 
Engine Co, v. Bennett Co. ........--eee eee eens seen eeeeees 290 


5. An action for damages for libel is barred in one year. 
Deupree v. Thornton 2... cc ccc cece eee cere eee e erence 804 
Mandamus. See Courts, 5. 


1. Under sec. 8271, Rev. St. 1913, mandamus will not lie to con- 
trol the judicial discretion of an inferior tribunal. State 
Os FO CHOT 6. 5d eck h ss ohenis CeO ne olbd lhe Ie Mey woe Vee AROS Es Perm? 65% 
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Mandamus—Concluded. 
2. A public officer may be compelled by mandamus to perform 


a specific duty as to which he has not discretion. State v. 
BRAGG. ids Cie geste G GG esl e aoe OE a tere loss rates act ienwi oho tis etevevens 


Where no valid election could be held for county commis- 
sioner in 1914, hkeld error to award manadamus compelling 
a@ count of votes for that office and issuance of a certificate 
of election. State v. McFarland .........0 ccc rece een eee 


Although the writ of prohibition has been abolished, violation 
of law by inferior tribunals will be prevented by mandamus, 
where there is no other adequate remedy. State v. Troup.. 


. A citizen may sue to compel city officers to execute the laws 


relating to fire protection. State v. City Council of City 
OF TUN CONN odio ho case Fe oe eed ages oe ce Ha bg Hae awh BE BRATS 


Master and Servant. See NEcLicENcE, 6, 7. 


1. 


In an action for death of a servant, plaintiff must prove at 
least one or more of the negligent acts alleged. Miller v. 
Chicago, B. d Q. BR. C0. ccc ccc cee wees inal’ ade iahers 


Evidence, in an action for death, held insufficient to sustain 
judgment for plaintiff. Miller v. Chicago, B. d Q. R. Co. .... 


An employer’s oral promise to pay an employee his salary 
during disability may be shown by parol to be part con- 
sideration for a written release. Swanson v. Union P. R. Co. 


Questions as to the nature and extent of plaintifi’s injury, 
resulting disability, and the amount of recovery are ordi- 
narily questions for the jury. Shimick v. Cudahy Packing 
CO so osetia Dawe BTA eh Oecd tbow, wld pica deige bree Saha RA Se debe aE YT Bates 


Where the negligence of defendant’s foreman concurred with 
the negligence of a fellow servant, held that the defendant 
was liable. Russo v. Omaha & C. B. Street R. Co. .......... 


Whether a direction to an employee to pour caustic soda 
into a washing machine while in motion constituted negli- 
gence held a question for the jury. Shannon v. Swift & Co. 


Whether it was contributory negligence for an employee to 
obey a direction to pour caustic soda into a washing machine 
while in motion held a question for the jury. Shannon »v. 
SWE ECO. Bi Bis tee BURR E hate es te ea te Cail ow awa elk 


Under the evidence, held not error to submit to the jury 
whether the employer was negligent in failing to warn the 
employee of the dangers incident to the use of caustic soda. 
Shannon v. Swift & C0. wo. ccc ce cece rec cee eee eee e eens 
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Master and Servant—Continued. 


9. 


10. 


11, 


12. 


13. 


14, 


15. 
16. 


17. 


18. 


19. 


20. 


21. 


An instruction that an employer must furnish a ‘“‘safe place to 
work,” held not to require a reversal, where followed by a 
full explanation of the expression, and it does not appear that 
the jury was misled. Brown v. Omaha € C. B. Street R. Co. 


An employee is not chargeable with notice of defects in 
appliances, unless their observation is within the line of his 
duties, or the defects are obvious. Brown v. Omaha & C. B. 
Street R. Co. ...... gb gandeaveye scacavsub tarda evarnteca tans sieia'eS eileen ave 


An employer must exercise reasonable care to furnish a safe 
place to work and safe appliances under the conditions and 
circumstances of the employment. Brown v. Omaha € C. B. 
SET ECE TRE COs. ashes abv Biwi s Bisien 8iw- we Aa Cap ib 0a cme hs 


An employer held liable for defects in appliances which were 
known, or should have been known, to him. Brown v. Omaha 
&. 0. .B. Street Bi C0. cick cee c deca seiee eee vee Cae vue eens 


An employee guilty of contributory negligence cannot re- 
cover for injuries. Brown v. Omaha é& C. B. Street R. Co. .. 


The burden is on the employer to establish contributory 
negligence. Brown v. Omaha é& C. B. Street R. Co. ........ 


“Independent contractor” defined. Bodwell v. Webster.... 
While the existence of the right to control the work is the 
usual test to determine whether the workman is a servant 
or an independent contractor, the right of the employer 
to discharge and the mode of compensation may be factors 
in determining the question. Bodwell v. Webster .......... 


The mere nominal employment of a person as an independent 
contractor will not relieve the master of liability for his 
torts, where he is in fact employed as a servant. Bodwell 
Ds W COST CR 5 sibs renisce nk s B25 BANE Oot se 00s Eta ate we Wena eeA Alera! de 


In an action by a workman for injuries, held that whether 
he was an independent contractor was a question for the 
jury. Bodwell.v. Webster ........ dace Rage rarer oval tse Sobers 


Master held liable for injury to employee from neglecting 
the safeguards required by law in keeping and using inflam- 
mable oils. Sorensen v. Selden-Breck Construction Co. .... 
A servant assumes the ordinary risks incident to his employ- 
ment, which he knows, or which a person of his age, experi- 
ence and capacity should know. Walters v. Chicago G. W. 
BO COs. ais a ecsuava Sie tg Woes GCI oad Erle type Baad acaae ed Geir oleile Clas bai eee Rae 


An employer’s direction to an employee to hurry is not 
actionable negligence, where it does not subject him to 
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Master and Servant—Concluded. 


22. 


unusual hazard or prevent him from exercising ordinary 
care. Walters v. Chicago G. W. RB. Co. ... eee eee e eee eee 


Where plaintiff's injury was caused by obvious and known 
risks, and he relied on defendant’s promise to remedy 
dangerous conditions, he should plead and prove such facts. 
Hampton v. Lincoln Traction Co. wrcscacccccccsecccsesace 


Monopolies. See Conspiracy, 2. 


1. 


2. 


A combination to prevent competition in business is violative 
of ch. 45, Rev. St. 1913. Marsh-Burke Co. v. Yost..... elas 


An overt act in furtherance of a combination to stifie 
competition is actionable, and the members of the combina- 
tion are liable to one injured thereby for all damages proxi- 
mately resulting therefrom. Marsh-Burke Co. v. Yost...... 


Mortgages. 


1, 


To justify setting aside a foreclosure sale because the ap- 
praisal was too low, the actual value must so greatly ex- 
ceed the appraised value as to raise a presumption of fraud. 
Fink v. Murdock ....ccccwccec cence acc hnave totes Fisted sea eee , 


Notice of a judicial sale published in every issue of a weekly 
newspaper for 30 days before the day of sale is sufficient. 
Fink v. Murdock ........ceeees is ibaa, ccc OVEN Sul Stalah ocd anand Sond dele & 


A defect in the paper title held no defense in foreclosure 
of a purchase money mortgage, where mortgagor had title by 
adverse possession. Franklin v. Heskett .........0 cece eee 


The rights of mortgagor’s son and sole heir held not affected 
by foreclosure proceedings to which he was not a party. Cur- 
PLOT DP OSHC av. Rah SSK thE RERS BEE ES RNS Nes REO 


Municipal Corporations. See CoNSsTITUTIONAL Law, 3. Man- 


L 


DAMUS, 5. 


A traveler who Knows of a dangerous excavation in a side 
walk is not negligent, as a matter of law, because he attempts 
in the dark to pass around such excavation. Welsh v. City 
of South OMGhG ......- 2c eee Sis tandhereerk« dv Saneetaut avec whe sere 


A city should exercise ordinary care to guard excavations 
near sidewalks or paths to which traffic is diverted by the 
mImaking of improvements. Welsh v. City of South Omaha.. 


A city held liable for injury from an unguarded excavation 
at the intersection of a street with a private road used by 
the public. Cook v. City of Nebraska City ........0...- ce 
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Municipal Corporations—Concluded. 


4. 


10. 


Vacation of a recorded plat of an addition to a village divests 
public rights in the streets, and the title reverts to adjoin- 
ing proprietors. Johnson v. Buhman ........ cece ewe eens 


The adoption or rejection of a licensing ordinance is within 
the initiative and referendum act. Enos v. Hanff ....... 8 


The initiative and referendum act of 1897 (Laws 189%, ch. 
32) held not invalid as an attempt to regulate the adminis- 
tration of city affairs. Enos v. Hanff ............ setae 34.4% 


The mayor of a city of the second class having less than 
5,000 inhabitants may cast the deciding vote when the coun- 
cil is equally divided. Hnos v. Hanff..... bialactrayean oe Dear eudaacec’ 


Evidence held to show that a city marshal and member of 
the board of health was entitled to recover for use of a 
horse and buggy during a smallpox epidemic. Malcolm 
v. City of Lexington oo... cece ccc ce ee eee eee ete eens 


Sec. 4439, Rev. St. 1913, providing for a double shift for 
firemen, held mandatory. State v. City Council of City of 
TAN COUN: 6 25ox.oBisis S SS Sea Ea. BBS ow BE or 5 aus aoe a acts Oe eke Sls 


Ch. 7, Laws 1913 (Rev. St. 1913, sec. 4439), amending sec, 
8057, Ann. St. 1911, held a valid enactment, binding on all 
cities having more than 40,000 and less than 100,000 in- 
habitants. State v. City Council of City of Lincoln ........ 


Negligence. See Carriers. Master AND SERVANT. MUNICIPAL Con- 


PORATIONS, 1-3. RAILROADS, 5, 6. TRIAL, 16. 


Contributory negligence is an affirmative defense which 
cannot be proved unless pleaded. Reed v. Chicago, B. & Q. 
DO OO: koe soca Sb seid Bia Save Brahen'e Rls co ee ab eine alae ees arscels Wega Banged woners Siese ates 


Two occupants of an automobile held jointly liable for negli- 
gence resulting in injury to occupants of a buggy. Judge v. 
WWI isis a5 eee isle alvin 68 are SB Sg Sew SRE OE ad ora 'b ole Gide wise eS 


Where a person is killed through negligence of another, it 
will be presumed, in absence of evidence to the contrary, 
that deceased was exercising reasonable care. Sorensen v. 
Selden-Breck Construction C0. ..... ccc cc en cece eee ceeeenee 


In an action for death, an instruction that it will be pre- 
sumed that deceased was exercising due care held errone- 
ous, where the evidence was conflicting. Sorensen v. Selden- 
Breck Construction C0. .....c. ceca eva wone eave abl a fe lentes es 


Instructions as to presumption of due care held not prejudi- 
cial requiring a reversal. Sorensen v. Selden-Breck Oon- 
Struction CO. .........-eeee ogee Se te Nae Rea ane aise se eeaines 
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Negligence—Concluded. 


6. A transportation company which furnished defective appli- 
ances, by reason whereof a servant of a manufacturer was 
injured, held liable for the injuries. Wiseblood v. Omaha 
Merchants Express & Transfer Co. ........ etentcaeeeue ase Bbcesere 


7. An injured employee’s settlement with his employer and a re- 
lease expressly reserving his right of action against a com- 
pany causing the injury, held not to defeat his action against 
the company. Wiseblood v. Omaha Merchants Express & 
PONS OT COs sis ceo cara hie ee Os GER SS GREE Oly bore bow OE Ne BERS Sone 


New Trial. See ArprpEaAL AND Error, 39, 40. CRIMINAL Law, 9. 


1. Where a case was taken under advisement, a motion for new 
trial filed within three days from rendition of judgment 
held to be in time. Dinneen v. American Ins. Co. ........ 


2. Where the term is adjourned before the court rules on a 
motion for new trial, the mover is entitled to a ruling thereon 
at a subsequent term. Maroosis v. Catalano ............... 


8. Motion for new trial held filed out of time. Havens-White 
Coal Co. v. Bank Of Rulo oo... ccc cece eect eee eee eee 


Notice. See Mortaaces, 2. StTaTUTES, 12, 18. WILLs, 19, 20. 


Parent and Child. 

1. Where the father notified a person harboring a minor that 
he would claim his wages, held that the notice was a waiver 
of the father’s right to sue in tort for enticing the son away. 
Wolf v. Vannoy 2.2... ccc cece eee ete ee eet ee enna neato 

2. The measure of damages for harboring a minor held to be the 
reasonable value of his services, not exceeding the amount 
specified in a notice to defendant by the father. Wolf v. 
VONNOY .cccccceccccrcreccenes Op iere sue ere sieete iste We disvericveretete: s 


Partition. 


Involuntary partition of an estate devised cannot be decreed 
contrary to a provision in the will. Peterson v. Damoude.. 


Partnership. 
1. In the absence of fraud or conduct constituting an estoppel, 
a partner cannot, without the consent of his copartners, apply 
firm property to the payment of his individual indebtedness. 
Bullock v. Power-Heafy Coal Co. ....-- cece ccc ect e eee ence 
2. Neglect of farm property by the partner in charge thereof 
held ground for dissolution of the partnership. isco v. 
FLUSMAGNN coc cccc ccc eee c rere een e eee e eee eeee seen res eeeee 
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Partnership—Concluded. 
3. A finding that a partnership exists will be upheld if sup- 


ported by evidence, though one partner denied its existence. 
Warrington v. Stewart 2.0... ccc ccc ccc eee cere ee enenees 


Where one partner has not been given credit for money 
paid by him for a deceased partner, such credit will be given 
on appeal. Wurrington v. Stewart 2. cc ccc cece cnet eeeees 


On dissolution of a partnership by death of partner, con- 
trol of the assets vests in the surviving partner. Loebd v. 
Estate of Huston ..........4. areeshentevels yes ata raicvelarars use wyetecieete 


A surviving partner has power to assign a judgment belong- 
ing to the partnership. Loeb v. Estate of Huston .......... 


In a suit for dissolution of a partnership and accounting, 
the burden of proof is on plaintiff. Simpson v. Gernandt.... 


Evidence held insufficient to establish an oral agreement of 
partnership. Simpson v. Gernandt ..........6. & 5 lelariecevevtereus%s 


Pleading. See APPEAL AND ERror, 25. Carriers, 25. GARNISH- 


MENT, 2. JUpGMENT, 3. LIMITATION oF ACTIONS, 4. Mas- 
TER AND SERVANT, 22. NEGLIGENCE, 1. TRIAL, 2. 


Where amendments make a continuance necessary, or in- 
crease the costs, such terms should be imposed as are just. 
Westrope v. ANGEr8On ...cccacesevccvece ee tinea iol sa overs 


A petition charging concurrent and inseparable acts of negli- 
gence against two physicians held good as against a joint 
demurrer. Pier v. Cauley ..... “sip auleveoe rane Oe iietsse ans widuivase reyets . 


Where a general denial was filed in justice’s court, in an 
action for wages, an answer on appeal alleging facts tend- 
ing to contradict the allegations of the petition that there 
was a balance due held not to change the issues. Hawen- 
Stine v. Barnett ....ccceeeeees Sie a Felse.saiehe: & eens, one's: ens wah a easeiarety 


Striking reply in district court on appeal from a justice’s 
court held error. Berryman v. Childs 1... 0... ccc cee eens 


Refusal of the district court to permit a reply to an affirma- 
tive defense, to which no reply had been filed in the county 
court, held not error. Von Dorn v. Huntley ...........00eee 


The rule as to pleadings in the county court, in an action for 
an amount exceeding the jurisdiction of a justice, is the 
same as in the district court. Von Dorn v. Huntley ........ 


A general denial, in an action in county court for an amount 
exceeding the jurisdiction of a justice, puts in issue the 
cause of action stated in the petition. Von Dorn v. Huntley... 
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Pleading—Concluded. 


8. When an answer in county court, in addition to a general 
denial, pleads an affirmative defense, such defensive matter, 
in absence of a reply, will be taken as true. Von Dorn v. 
BUNHOY? se ie occa wan Mace ewer ee ees Sus eelane lave 4 wee ta aaheteee S\} 


9. Refusal to permit a reply to be filed on a day to which the 
case was continued for argument held not an abuse of dis- 
cretion, in the absence of a showing. Von Dorn v. Huntley... 


10. An affirmative defense, not assailed by motion or demurrer 
in the court in which the action originated, will be liberally 
construed in an appellate court. Von Dorn v. Huntley.... 


11. The same cause of action must be presented and tried on 
appeal as was tried below; but to plead an issuable fact in 
the appellate court, not pleaded below, is not necessarily 
pleading a new cause of action. Swenson Bros. Co. v. Com- 
mercial State Bank ..... adie sabes ae oleae eis ee dianer ela leced 

12, Where defendant goes to trial without attacking the reply 
as being a departure from the petition, he will ordinarily be 
deemed to have waived such objection. Hampton v. Lincoln 
Traction Co. ..... sovoa fois 2 eveKe ib: ocNiei are vesanel sere Ga gipiaicels sac ceececees 


13. Petition filed in the district.court held to state the same 
cause of action as that in justice court. Burke v. Northup.. 
Principal and Agent. 


Where an agent makes a contract with his principal in regard 
to the subject matter of his agency without disclosing all 
the facts, the principal is not bound by the contract. Wells 
V. COCRYGN .occcce wc cc cece nnee nie: ofav0\ bs Sv jare “e/biavevuerev ie rerele tere oa 


Process. See CoRPORATIONS. 


Public Lands. 


1, The fact that when the devisee of a homestead entryman 
applied for a patent he failed to present the will, held not, in 
absence of plea and proof of estoppel, to defeat his right to 
have his title quieted in the state court. Cole v. Cole........ 


2. Under sec. 2291, Rev. St. U. S., held that the devisee of a 
homestead entryman succeeds to his rights. Cole v. Cole.... 


Quo Warranto. See FraupULENT CoNVEYANCES, 3. 


Railroads. See CARRIERS. 


1. Damages to realty caused by proper construction of a rail- 
road accrue when the road is built. Reed v. Chicago, B. & 
Oe Be COs xc aites GS Be eo ewacals, 4S sls abl ode ow a wl eee ws Sees eae els 
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Railroads—Concluded. 
2. Damages to property from improper construction of a rail- 


Sales. 


road accrue when the damages occur. Reed v. Chicago, B. 


Railroad company held not required to replace a private 
grade crossing with an overhead crossing. Postle v. Chi- 
6490, Bub Qs Fey CO i 55 5 aicjecatet ead Back Oe bea eee See eae EES 


Evidence held insufficient to require the relocation of a 
private farm crossing and substitute therefor an overhead 
crossing. Postle v. Chicago, B. d Q. R. Co. 2... cece eee eee 


A railroad company must exercise reasonable care to avoid 
injuring persons known to be, or who may reasonably be 
expected to be, upon its right of way. Krummack v. Mis- 
SOUTE Pe Be CO eh cee eet Ce ewe FRE Sa eS REDS OOS 


Failure of a railroad company to enclose tracks near a 
school, and neglect to observe whether children are on the 
tracks, by reason whereof a trespassing child is injured, 
held actionable negligence. Krummack v. Missouri P. R. Co. 


See TRIAL, 3. 


Letters between the parties held only a preliminary negotia- 
tion, and not a contract of sale. Nebraska Seed Co. v. Harsh 


The mere statement of the price at which property is held 
is not an offer to sell. Nebraska Seed Co, v. Harsh...... ee 


The description in a recorded contract of conditional sale 
is sufficient, where it will enable a third person, aided by 
inquiries suggested by the instrument, to identify the prop- 
erty. Orancer Co. v. COOPEr .... cc cece cece cee terete eens 


The filing of a contract of conditional sale in the county 
wherein the purchaser resides protects the seller, though 
the purchaser removes the property to another county. 
Crancer Co. Vv. COOPET 11... cee cc cee ee ene e ences 


Recovery of the price of personalty sold on condition may 
be had, though the property was destroyed by fire without the 
purchaser’s fault. Stickney Co. v. Nicholas ................ 


There is an implied warranty that an article sold shall be 


reasonably fit for the purpose for which it is sold. Under- 


feed Stoker Co. v. Farmers Co-operative Creamery & Sup- 
UY CO ee os ee shetethce felecoha ce. oak 4 Wie Fal ocate olenase bs ee Biase ve Seas Ser i 


. A principal who deals in a market will be presumed to deal 


according to the custom of that market. Miller v. Great 
Western Commission Co. 2.0... ccc cece cece tence te eeeee 
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904 
Sales—Concluded. 
8. The presumption that a person who deals in a market deals 


according to its custom cannot be rebutted, where the per- 
son with whom he deals, without knowing that the other is 
ignorant of the usage, has performed the contract in ac- 
cordance therewith. Miller v. Great Western Commission 
COR hb Be ais RRO See Silene pis alee se Avat espa out ahd Eve eew eieretaitcatees 


Schools and School Districts. 


1. 


Under ch. 28, Laws 1889, held that the surety on the con- 
tractor’s bond was liable for all labor necessarily employed 
in performing the contract. Nye-Schneider-Fowler Co. v. 
Bridges, Hoye & CO. .. ccc cece cccecccces te alaneie wie oe iaheiess ws erate 


Where a contract for the construction of a school building 
was entered into before ch. 170, Laws 1913, took effect, 
the contractor’s bond was a common-law contract as to 
materials furnished. Nye-Schneider-Fowler Co. v. Bridges, 
TL OY 6 E> CO} oa sete Pin tate Sigs aeaiih ace 9 een 0020 0.0%! 08 BSS ve Reales! 


A school building contractor’s bond held to cover only labor 
and material that enter into the structure or are consumed 
in and about the work. Nye-Schneider-Fowler Co. v. Bridges, 
Hoye: E00). Pisisvsed iad eee sade ee caiotees seruiges Seana tens 


School boards should act impartially in allowing electors 
an opportunity to express their desire as to a proposed 
schoolhouse site. Leavitt v. Matson ....... cc ccc ccc ee cueee 


Evidence held not to show such fraud or discrimination as 
to the site of a proposed schoolhouse as to require that the 
issuance of bonds be enjoined. Leavitt v. Matson .......... 


Specific Performance. See WIt1s, 6. 


1. 


Specific performance is within the discretion of the court, 
and will not be granted where its enforcement would be 
unjust. Hdmiston v. Hupp ..cc ccc ccccecccceccccees efestosle wets 


The district court has exclusive jurisdiction of a suit for 
specific performance of an oral contract to devise property. 
LOCOY  V-- LCUQler gece sardinia ese es Sse seco Sd ores oe O8 ieee ik dete 


Where a court of equity can afford complete relief, it may 
take jurisdiction and decree specific performance of a single 
contract to devise land and bequeath money. Lacey v. 
BZOIQler co ovvecccessvccvce Wii ois Work Gas acelin Cuca b ce Ged letloiacal's Oe ated w bite 


A parol agreement to leave property to adopted children, in 
consideration for their services, may be enforced, if fully 
performed by the children. Hannemann v. Ott ............ 
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Specific Performance—Concluded. 


5. 


The fact that a person promising to leave his property to his 
children owned a homestead, which was the principal part 
of his property, held not to render the promise unenforceable, 
as within the statute of frauds. Hannemann v. Ott ........ 


The fact that a person promising to leave his property to 
adopted children had married their mother before the 
promise was made and, after 20 years, had obtained a divorce 
and been required to pay her alimony, held not to prevent the 
enforcement of the contract after death. Hannemann v. 


OEE edie abba diets 6 ened give aie soe eee ee cree er enteneeeaceeeoere 


In a suit for specific performance of a contract for exchange 
of properties, held that intoxication was not ground for set- 
ting aside the contract. Carroll v. Polfus ............. eee 


Statute of Frauds. See Sprciric PerrorMAnce, 6. 


Statutes. See Carriers, 9, 11. CoNsTITUTIONAL Law. Foon. 


FRAUDULENT CONVEYANCES, 1, 2. INDIANS. INSURANCE, 22, 
27. INvToxIcaTING Liquors, 4, 8. 


The legislature may so define words ih a statute as to ex- 
tend their meaning. In Te ATTigo ..... cece cece cece eeee 


A legislative definition designed to extend a particular word 
s0 as to include more than its usual meaning should be so 
construed as to carry out the purpose of the act. In re 
ATTIGO ..cccceaes a Day ere ohiereie (o's glade este *eie) aha eB dian lord ob oes BS ahasa 0S 


An unambiguous statute will be construed according to its 
terms. State v. Farmers Irrigation District .......... eocciettie 


Where a statute is susceptible of two constructions, one of 
which presents doubtful constitutional questions, and the 
other avoids them, the latter construction will be adopted. 
FENO8 Ve FL ONG oie eed su igei ack ala eka ese kieieiale Rais Go ters ea ees 


Courts will not assume that, in enacting a statute, the legis- 
lature intended a construction which might result in con- 
fiscation of property, if the statute will admit of a more 
reasonable construction. Hnos v. Hanff ........0cc cee ees 


The Gibson act (Laws 1907, ch. 82), restricting the leasing 
of buildings for saloons, will not be so construed as to un- 
necessarily destroy property values, it being capable of 
other construction. Hnos v. Hanff ......... cee ee Sow eae eee 


Whether a conveyance of property was made in violation of 
the Gibson act is for the courts, and not the excise board. 
Enos v. Hanff ........0000. a eed sears b Ota gg Biles oat shrew TaNerd allel od, ong 3. 
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Statutes—Concluded. 


8. Though sec. 10 of the initiative and referendum act (Laws 
1897, ch. 32) may be invalid, held that its invalidity will not 
invalidate the whole act. Enos v. Hanff ...........0...5.- 


9. A particular intent expressed in a legislative act, in con- 
flict with a general intent expressed in a later enactment, 
should be given effect, leaving the later act to operate only 
outside the scope of the former. State v. Clarke .......... 


10. Statutes in pari materia must be construed together. State 
V. CIATKE vicccessccceves aaa: deoeiens aoe Mae esti e A Oe noes 


11. In construing a statute, the reason and intention of the law 
will control the strict letter thereof, when the latter would 
lead to palpable injustice or absurdity. State v. Grimes.. 


12. Ch. 222, Laws 1915, held not a legislative attempt to repeal 
or amend any prior statute, but a legislative construction 
of the word “week” as used in statutes relating to publica- 
tion of legal notices. In re Estate of Johnson ..........005. 


13. The legislative construction in ch. 222, Laws 1915, of the 
term “week” superseded the construction previously given 
by the judiciary. In re Estate of Johnson ............00005- 


14. A legislative classification under the pure food laws must 
not be artificial, arbitrary or unreasonable. In re De Klotz.. 


Street Railways. See APPEAL AND BError, 27. Carriers. 


1. Evidence, in an action for injury to a child, held to sustain 
verdict for plaintiff. Sacca v. Omaha & C. B. Street R. Co... 


2. Whether a would-be passenger was negligent in attempting to 
poard a street car before it came to a stop held a question 
for the jury. Boles v. Lincoln Traction Co. ..... cc cceneeene 


Subrogation. See INsuRANCE, 23. 
Supersedeas. See APPEAL AND Error, 33, 34. 


Taxation. See INToxICATING Liquors, 8. 


1. A county board of equalization cannot raise the assessed 
valuation of realty without a complaint and notice. Brown 
M. Douglas County oo. . cece ccc ccc cece teen tect ee nee 


2. Taxes levied on an illegal increase of valuation of realty 
may be enjoined. Brown v. Douglas County ...........06- 


Telegraphs and Telephones. 


1. The damages for delay in transmitting a message are such as 
May be reasonably supposed to have been within the contem- 
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Telegraphs and Telephones—Concluded. 


plation of both parties. Nash Co. v. Western Union Tele- 
Graph CO. ..cc ccc ccccvcvasee fb POKES ae READ Oa RS 210 


2. A telegraph company’s knowledge of the importance of a 
message in cipher may be shown by evidence of facts and 
circumstances additional to those disclosed by the mes- 
sage. Nash Co. v. Western Union Telegraph Co............. 210 


3. Evidence, in an action for damages for delay in trans- 
mitting a message, held to sustain verdict for plaintiff. 
Nash Co. v. Western Union Telegraph Co.....cccsevenceee 210 


Tender. 


The rule that, where there is a definite sum due, notwith- 
standing the defense, there must be a tender thereof, held 
not to apply in an action for damages for personal injuries. 
Wunrath v. Peoples Furniture & Carpet Co........cceeseees 342 


Trespass, See ANIMALS. 


Trial. See APPEAL AND Error. BILts AND Norss, 6, 8. CARRIERS, 
3, 4, 6, 13, 20, 21. Crrminat Law. Damaces, 7. EMINENT 
Domain. Evipencr, 5. Insurance, 17, 19. MasTER AND 
SERVANT, 4, 6-9, 18. NEGLIGENCE, 4,5. STreet Rartways, 2. 

1. Objectionable remarks of counsel in argument which were 
mere expressions of opinion held not to require a reversal. 
Rankin v. Northern Assurance Co. ....... Se bag ated eG ws 172 

2. Amendment of petition during trial by praying for dam- 
ages in excess of the sum originally claimed held proper. 
Neal v. Missouri P. R. CO. ccc cc cece cece ence rete evens eeees 460 


3. A finding that property purchased was as represented held 
to support a judgment disallowing a counterclaim based on 
fraudulent representations. Kelley v. Meyer Fruit Co. .... 503 


4. It is not error to overrule a motion to strike all of an 
answer, where a part is competent and responsive. Mor- 
TIssey V. WRETTOM oor cccvcccrcncccsvccenecsesece sana eidis wee. 544 


6., The credibility of a witness held a question for the jury, 
though she admitted that she had made statements in con- 
flict with her testimony. Gibbons v. Chicago, B. € Q. R. 
On. isk t ek ale chen We fatwa ica! Webs Sea ee he Sate are pileaea choke seh haa wae 696 


6. Whether a person riding in the automobile of another is 
engaged in a common enterprise with the latter held a 
question for the jury. Judge v. Wallen ........cc ccc enc ene 154 


7. Where plaintiff's evidence was insufficient to sustain his 
cause of action, held not error to direct a verdict for de- 
fendant. Halsted v. Shackelton ..... sala ated boataal ees Pardee hissed 13 
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8. 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


1%. 


18. 


19. 


Where nothing had transpired to indicate that the jurors 
were unmindful of their sworn duty, defendant was not en- 
titled to an instruction that the jury should not be gov- 
erned by sympathy for plaintiff. Copeland v. Omaha & @. 
Bei Street. Be COs 5h56 sins 8 dares esoe 859 898 VE OS oes bselecsstenuhe’s 


The refusal of an instruction that the jury should not be 
governed by sympathy held to be within the discretion of 
the trial court. Copeland v. Omaha € C. B. Street R. Co.... 


It is not error to refuse an instruction covered by one 
given. Welsh v. City of South Omaha ......... eBoy lereiteiarayens 


It is not error to refuse an instruction where its substance 
is covered by one given. Travis v. Omaha & C. B. Street 


The meaning of instructions is determined by considering 
all that is said on each branch of the case. Travis v. Omaha 
& CO. B. Street BR. CO, Lecce ccc cece cece ert cneecece sete lyete 


Direction of verdict for plaintiff held proper, where the evi- 
dence supported his cause of action, but was insufficient 
to sustain the only defense pleaded. Bullock v. Power- 
Heafy Coal Co. ....cccccccecceaeee Betas e00 aie ave Beane Ble ettetale 


Refusal of instructions detailing at length transactions and 
matters which might mislead the jury held not error. Mus- 
Ser V, MUSser ..ccccccreccecees a Sey doe euatenie carers. tec Aiea Meares 


Where there is but one question of fact upon which the evi- 
dence is conflicting, the court may submit such question to 
the jury and render judgment on their verdict. Kelley v. 
1 CY aa ok 6 ORS eR 
Where different minds may draw different conclusions as 
to the negligence of defendant, it is not error to refuse to 
direct a verdict in his favor. Morrissey v. Wharton ........ 
A judgment will not be reversed because a portion of an in- 
struction is not exactly accurate, where the charge as a 
whole fairly submits the issues. Morrissey v. Wharton...... 
An instruction which assumed to determine a question of 
fact held properly refused. Hanika v. Lincoln Traction 


COs cscecdigtens idan Sa a: eee OO oe o serene ga ed satinenbeone Ban Baten 
Instructions should definitely state the issues. Hanika v. 
Lincoln Traction CO. ...cc cece ccceaccncas Pra ee eee deals 


Vendor and Purchaser. 


1, 


Evidence, in an action for breach of covenant to convey 
title, held to sustain judgment for plaintiff. Bedell v. 
Berger ccacesecceas Buk sGusaha Veer siaderatians ia sir0 Va) sitacehavel e Viduaveyal WS heed we iarece 
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Vendor and Purchaser—Concluded. 


2. 


In an action for breach of contract, profits which are in the 
contemplation of the parties and certain of ascertainment 
may be recovered. Roper v. Milbourn .............cec00e: 


Evidence held to show that defendant devisees had knowl- 
edge of sufficient facts to put them on inquiry as to the 
rights of plaintiffs under an oral promise to devise. Han- 
NEMANN UV. OCB 6 Kec ieee bos he 6 488 Osos Sema ea ewewes Sg serw secs 


Venue. See APPEAL AND EXpror, 43. Courts, 2. JUSTICE OF THE 


Prace, 1. 


Waters. See Eminent Domain, 1. 


1. 


Wills. 


An irrigation company held to be a common earrier of water 
to a limited degree, and its rates and charges subject to 
regulation and control. McCook Irrigation d Water Power 
Co. v. Burtless wo. ccc cee eens eerie Meise Sotere torso wlesdiecs Baie steele 


The state railway commission has jurisdiction to inquire 
into the reasonableness of water rates and to regulate the 
same. McCook Irrigation € Water Power Co. v. Burtless.. 


Contracts providing for the use of water for irrigation and 
for maintenance of the ditch held subject to control as to 
rates by the state railway commission. McCook Irrigation 
& Water Power Oo. UV. Burtless oo... cece cece cece eee ecees 


The state railway commission held not vested with jurisdie- 
tion to settle disputed property rights as to the ownership 
of an irrigation canal. McCook Irrigation &€ Water Power 
Co. v. Burtless ...... Sigs 6U eo aie ieee Wie, Wie\w-67a:6'6 AS wieiScaraisiasd ere 939.5 


Sec. 3438, Rev. St. 1913, requiring the maintenance of a bridge 
across an irrigation ditch, held to apply where land was 
purchased subsequently to the construction of the ditch. 
State v. Farmers Irrigation District ..... B86 8 eisiardehe eet saehe 


See Courts, 4. EXECUTORS AND ADMINISTRATORS. INDIANS, 
4-6. JupGMENT, 1. LimiTATION oF ACTIONS, 2. PARTITION. 
Pusitic LANDS. SPECIFIC PERFORMANCE, 2-6. VENDOR AND 
PURCHASER, 3. ‘ 


A bequest held to vest an unconditional title immediately 
on testatrix’s death, and that the only office of the demand 
therein specified was to prevent a forfeiture. Legan v. 
SMG or0 a Mi acc ae Sebi wias8's 8 le Was af erateoece spied edie: 8iGhs SWiets e.cieeys 


A widow of one who dies testate in a sister state, who has 
there elected to renounce the will and take dower, held en- 
titled to claim dower in her husband’s estate situated in 
Nebraska. Mettler v. Warner ...... Sheets kaye tatsre MO sia esaghare Sooke 
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3. 


10. 


11. 


12, 


13. 


A widow’s election in the courts of the state of her hus- 
band’s domicile held the commencement of proceedings for 
assignment of dower within sec. 18, ch. 23, Comp. St. 1905, 
and she may sue to have dower assigned in lands in Ne- 
braska when her right thereto is challenged by her husband’s 
heirs. Mettler v. Warner 2.0.0... ccc cece cece renee cetees 


The district court has original jurisdiction of an action to 
have a specific bequest declared a lien upon and enforced 
against realty in the hands of a residuary legatee, though 
the construction of the will is involved. Klug wv. Seega- 
DATE 5. oie 2 Se ba Seat ehne hiee crew de i Giles Slasidhies ora bh pred Biehepeceteih Shale gretecene 


The intention of the testator to make a bequest a charge on 
realty may be inferred, where the bequest is followed by 
gift of the residue of his property in one mass. Klug v. 
SCCO GOOLE: i. icra sesso Tiaesg: Bea ee Be Oe wee He dee Hib w eee 


An oral contract to devise land and bequeath money in con- 
sideration of services held enforceable, where the beneficiary 
has performed the services, the value of which cannot be de- 
termined by any pecuniary standard. Lacey v. Zeigler .... 


Where an estate is solvent, the district court may certify 
its finding to the county court as to the amount due, and 
direct the same to be allowed as an established claim. Lacey 
Vs LOUQUET. o siiicg wees us ova wig a a ORG ee RS a OLSEN E Deut AC iMig Wie ease 


Evidence held to show an indivisable contract to devise and 
bequeath, for a single consideration, consisting of unusual 
personal services. Lacey v. Zeigler .... 0... cee cece eee ees 


Evidence held to establish contract to devise property in con- 
sideration for services. Hannemann v. Ott ......... cece eee 


The term ‘‘competent witness,” as used in sec. 1290, Rev. St. 
1913, means a person who, at time of making attestation, 
can legally testify to the facts which he attests by subscrib- 
ing the will. In re Estate of Wiese ...........- ccc ee eeeee 


A devisee may be a competent subscribing witness to a will. 
In re Estate of Wie€S€ ...... cece cece eee et eeeene 


The question to be decided in a proceeding to probate a will 
is whether the instrument offered is the decedent’s will. 
In re Estate of Wiese 1.0... ccc cee eect tne eee 


A trust estate created by a will is not invalidated because 
the trustee is one of two subscribing witnesses. In re Estate 
OF! WACSO eH 6 eave Score a eerie eRe eee sarang: BN Bia OMe SO Ge wie “ote ata ons feeeeauccearate 
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14. Will construed, and a bequest to the “Swedish Mission 


15. 


16. 


17. 


18. 


19. 


20. 


Society of Chicago, Illinois,’ held valid as a bequest to the 
“Swedish Hvangelical Mission Covenant in America.” Coyne 
D. DIQUESS ae a ein evel oral Gad tiareahe ta: eel eaits Si cave S'S leh 2 goalacne Spaitelele-4.908 


Where a testator directs the sale of specific land to pay 
bequests, equity will decree conversion of the land into 
personalty as at testator’s death, though the time of sale 
is postponed. Coyne v. Davis ...... cue ane Biers sdoatiete Ee io Aiace Sai0 


Whether a devise is on a condition precedent or subsequent 
will not be determined alone from technical words in the will, 
but from the intention of the testator gathered from the 
whole will. Gotchall v. Gotchall ..........0 02. ec e ee eeee 


Where the whole will shows that the testator intended that 
the act upon which a right depends was to be performed 
before the interest vested, the condition is precedent, and 
unless the act is performed no interest passes. Gotchall 
Ds GOCCKOU: ooo eiegeniie ed Bs a ete ae etd reed Oe IS Les 


Will construed, and held that payment of a mortgage on land 
was a condition precedent to the right to use and occupy 
the premises. Gotchall v. Gotchall ...... b Sedoleulee ote aree 


Under ch. 222, Laws 1915, the publication of notice of the 
time and place for proving a will, as required by sec. 1303, 
Rev. St. 1913, begins with the date of the first publication, 
and ends three weeks thereafter. In re Estate of Johnson.. 


An order entered on a hearing had prior to completion of pub- 
lication of notice of the time for proving a will is void. 
In re Estate of JOMNSON ....... cc ccc cece cee ee eee eee aee 


Witnesses. See Bastarpy, 1. Evipence. Triat, 5. Wits, 10-13. 


1. 


Testimony of a physician as to what “could be” the result of 
an injury keld harmless, in view of the other evidence. 
Travis v. Omaha & C. B. Street R. Cow... cece cee c ene e eens 


A ruling on the competency of a witness to testify to the 
value of personal property, being discretionary, will not be 
disturbed unless clearly erroneous as a matter of law. Meyers 
€ Coz v. Western Union Telegraph Co. ... cece cece ween eceee 


The widow of a deceased person held competent to testify to 
transactions and agreements between the deceased and his 
adopted children, in which she took no part. Hannemann 
Vi OEE sss jacsia: 0 5'ead 0 sor0ajete BE ioowias oleic lelaie deetaend ene Terre re oe 
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